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TESTIMONIALS. 


Mt  dear  Sm, 

I  am,  unexpectedly,  compelled  to  be  absent  from  the  United  States 
for  a  couple  of  months,  which  I  the  more  regret,  as  it  prevents  me  from 
taking  an  active  part  in  the  pubUcation  and  circulation  of  jour  new 
bo<^  of  practice  under  the  present  Code.  Having  examined  it 
thonmghlj,  whilst  it  was  in  the  pn^ess  of  completion,  I  can  speak 
onderstandingly  of  its  merits.  It  is  much  needed  at  present,  and  will» 
I  feel  sanguine,  answer  all  the  purposes  for  which  it  was  intended.  I 
shall,  most  cheerfully,  recommend  it  to  all  my  personal  friends  at  the 
Bar. 

Truly  yours, 

New  Yokk,  4th  May,  1862. 
To  HsKRT  Wbiitaker,  £sq. 


N.  DANE  ELLINGWOOD. 


Having  examined  Mr.  Whittaker's  manuscript,  I  concur  in  Mr.  El- 
liogwood's  opinion  of  its  merits,  and  cordially  recommend  it  to  the 
pntfession. 

ROBT.  J.  DILLON. 


I  have  examined  836  pages  of  Mr.  Whittaker's  new  book  <^  Practice 
wader  the  Code^  and  I  very  cheerfully  give  to  it  my  cordial  approval, 
and  strongly  recommend  it  to  members  of  the  profession,  throughout 
the  State,  as  an  excellent  and  thorough  guide  through  the  complexities 
of  the  new  system. 

Mr.  Whittaker  had  his  office  with  me  for  some  time,  and  I  can  speak 
kDowiDgly  of  his  excellent  and  extensive  knowledge  of  the  general  prin- 
ciples of  law,  and  of  the  accuracy  and  precision  of  his  mmd.  I  have 
not  a  doubt  of  the  excellence  and  success  of  the  work. 

J.  W.  OXRARD. 

Kiw  YoBX,  June  9th,  185d. 
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PRELIMINARY  NOTICE. 


Since  the  earlier  portion  of  the  work  went  to  press, 
the  9th  Volume  of  Barbour's  Supreme  Court  Reports, 
the  remaining  numbers  of  the  first  volume  of  the  Code 
Reporter,  New  Series,  and  those  of  Howard's  Practice 
Repcxrts  for  June,  and  of  the]  Legal  Observer  for  June 
and  July,  1652,  have  appeared. 

The  cases  in  the  two  latter,  and  some  few  of  those 
in  Barbour,  having  reference  to  the  earlier  chapters  of 
this  work,  appeared  too  late  for  insertion  in  the  text 
A  digest  of  these  cases  is  given  at  the  close  of  the  Ap- 
pendix of  Forms,  bringing  down  the  references  to  re- 
ported cases,  to  the  actual  date  of  publication. 
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ORIGINAL    AND    AMENDED. 
BT  HENRT  WHITTiKEB. 
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EMBRACING  THE  RECENT  REVISION  OF  THE  RULES  OP 

THE  SUPREME  COURT. 

[For  distribution,  gratis,  to  sobacriben  and  pnrcbaaen  of  the  fiist  edition  of  that  work.  J 
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The  biennial  revision  of  the  General  Rules  of  1849,  prescribed 
by  sec.  470  of  the  Code,  having  now  taken  place ;  the  author  of 
**  Practice  and  Pleadings  under  the  Codes  ^  has  felt  it  but  dae  to 
himself,  and  due  also  to  the  profession,  as  some  slight  acknow- 
ledgment for  the  support  they  have  so  liberally  extended,  to 
render  that  work,  as  far  as  practicable,  a  complete  synopsis, 
not  merely  of  the  pMt,  but  of  the  present  practice,  as  now  set- 
tled by  the  Rules  in  question.  With  this  vie\ir,  and  in  order  to 
place  the  holders  of  the  first  edition  on  an  equal  footing  with  ^ 
the  purchasers  of  any  works  hereafter  issued,  embracing  the 
changes  effected  on  the  revision,  in  question,  the  author  has  pre- 
pared, for  gratuitous  distribution  to  such  holders,  a  series  of 
paragraphs  directed  to  that  express  object,  and  so  printed  and 
ananged  as  to  be  capable  of  insertion  in  the  volume  as  already 
published.  The  author  trusts  that  the  issue  of  this  supplement 
may  be  accepted  by  the  public,  as  an  evidence  of  his  earnest 
wish  to  render  the  work  in  question  as  complete  and  as  avail- 
able as  lies  in  his  power. 

SO  Wall-ttnet,  AuffuU,  1862. 

N.B.  The  following  paragraphs  to  be  separately  cut  out,  and 
pasted  on  the  inner  margin  of  the  different  pages  of  the  volume    • 
as  already  published,  according  to  the  directions  subjoined,  but 
not  80  as  to  efface  the  original  text 


V 


•    • 


•'I'. 


o      » 


r      .»'. 


.    ">     o 


c 


INTRODUCTION. 


A  PERIOD  approaching  to  four  years  has  now  elapsed 
since  the  original  passage  of  the  measure  styled  the 
Code  of  Procedure ;  but  a  Book  of  Practice  under  it, 
keeping  pace  with  its  various  amendments  and  with  the 
Yarioos  phases  of  its  judicial  interpretation,  seems  yet 
to  be  wanting.  The  work  of  M.  Monell,  directed  to 
this  object^  has  become  in  a  great  measure  obsolete, 
for  want  of  a  recent  revision ;  whilst  the  annotated 
Code  of  1851,  though  available  for  that  particular  pur- 
pose, amounts  to  little,  if  anything,  more  than  a  mere  di- 
gest of  reported  cases,  differing  in  form  only  from  those 
previously  published;  the  absence  of  practical  directions 
and  of  the  condensation  of  information  upon  any  given 
point,  rendering  it  comparatively  inefficient  for  other 
purposes. 

To  supply  the  void  thus  existing,  is  the  attempt 
proposed  in  the  compilation  of  the  present  work,  in 
which  the  objects  of  a  Commentary  and  of  a  Book  of 
Practice  are  sought  to  be  combined,  in  a  practical  spirit 
and  with  practical  views  throughout  All  mere  discus- 
sion has  accordingly  been  studiously  avoided  from  first 
to  last,  so  far  as  was  possible,  consistent  with  a  due  in- 
vestigf    on  into  the  various  difficulties  which  have  horn 
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time  to  time  been  raiafe^  as  to  the  interpretation  of  the 
measure.  That  *il> /little  of  insoluble  difficulty  should 
have  arises;  *.fi^ms  the  best  eulogium  upon  the  Code 
itself,7^c^ecting,  as  it  unquestionably  has  effected,  a 
revpluiiitn  in  the  previous  system  which  for  extent  and 
, .;  boldAess  stands  unparalleled  in  the  annals  of  legal  re- 
'•.•*1brm. 

The  scope  of  the  work  may  be  thus  briefly  stated : 
A  sketch  of  the  different  tribunals  of  Civil  Jurisdiction, 
is  first  given.  The  general  prerequisites  to  the  asser- 
tion of  remedies  in  those  tribunals,  is  next  considered. 
The  progress  of  an  ordinary  suit  in  the  higher  courts 
is  then  taken  up,  and  practical  directions  given  for  its 
conduct  and  management  by  both  parties,  from  its  first 
outset  to  its  final  result  This  important  subject  having 
been  fully  considered  in  all  its  branches,  the  nature  and 
characteristics  of  special  proceedings  are  shortly  advert- 
ed to,  and  the  work  concludes  with  a  brief  notice  of  the 
retrospective  effect  of  the  Code,  and  an  appendix  of 
Forms. 

In  treating  of  these  subjects,  the  enouncement  of 
any  proposition  unsupported  by  positive  authority,  has 
been  carefully  avoided ;  and,  where  the  decisions  on 
any  given  point  have  been  conflicting,  the  author  has 
stated  those  on  both  sides  as  impartially  as  lay  in  his 
power,  whilst  drawing  his  own  conclusion.  He  has, 
too,  adopted  the  principle  of  confining  himself  to  the 
citation  of  decisions  pronounced  under  the  actual  oper- 
ation of  the  Code,  to  the  exclusion  of  cases  decided  be- 
fore its  passage,  or  by  the  English  tribunals.  Though 
concurrent  on  many  points,  and  consistent  on  more,  on 
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Others  the  old  and  new  systems  are  at  absolute  and 
iireconcileable  variance  with  each  other,  on  many  and 
those  most  important  points,  and  d  fortiori  is  this 
the  fact  with  respect  to  English  authorities.  Their  ap- 
pUcability  is  at  the  best  illustrative ;  it  cannot  be  held 
to  be  direct  under  any  circumstances. 

The  general  tenor  of  the  work  pre-supposes  likewise 
an  acquaintance  on  the  part  of  the  student  with  the  ele- 
mentary and  other  works  in  relation  to  the  practice  un- 
der the  old  system.  For  some  time  to  come,  this  will 
remain  a  matter,  not  of  choice,  but  of  necessity,  thoujgh 
that  necessity  will  lessen  in  degree  with  every  recur- 
ring year.  All  details  of  proceedings  governed  exclu- 
sively by  the  old  system  will  therefore  be  rigidly  exclud- 
ed, whilst  indicating^  the  sources  whence  those  details 
may  be  gathered ;  and  the  present  work  will  be  strictly 
and  professedly  confined  to  the  new,  as  contradistin- 
goished  from  the  old  practice. 

The  authorities  on  which  the  different  positions  ad- 
Yanced  throughout  the  volume  are  grounded,  are  as 
follows : 

Comstock's  Reports,  4  volumes,  cited  as  Comst 

Howard's  Practice  Reports,  vols.  3,  4,  5,  and  part 
of  6,  cited  as  How. 

Barbour's  Supreme  Court  Reports,  vols.  2  to  8  in- 
clusive, cited  as  Barb.  S.  C.  R« 

Sandford's  Superior  Court  Reports,  3  volumes,  cited 
as  Sandf.  S.  C.  R. 

The  Code  Reporter,  3  volumes,  cited  as  C.  R. 
"       "  "         (New  Series,)  part  of  vol.  1, 

cited  as  C.  R.,  (N.  S.) 
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The  Legal  Observer,  vols.  &  to  9  inclusive,  and  part 
of  10,  cited  as  L.  O. 

The  Code  and  Rules  will  necessarily  form  the  sub* 
ject  of  constant  citation,  the  mcnre  important  provisions 
of  the  former  being  inserted  in  the  text  In  quoting 
from  the  Revised  Statutes,  the  references  are  made  to 
the  marginal  paging  in  the  third  edition. 

In  preparing  the  appendix  of  Forms,  succinctness 
has  been  studied,  and  no  attempt  made  to  give  prece- 
dents of  mere  statements  of  fact,  apart  from  those 
clauses  which  are  of  general  and  not  of  particular  ap- 
plication. 

With  these  few  {Mreliminary  remarks,  the  author 
conmiits  to  an  impartial  and  discerning  public  the  re- 
sult of  near  two  years'  labor  bestowed  upon  this  inter- 
esting and  important  subject  during  the  intervals  of  his 
practical  avocations.  Should  the  following  pages  prove 
useful  in  any  respect,  whether  to  the  student  as  a  guide, 
or  to  the  practitipner  as  a  manual  of  convenient  use, 
his  aim  will  have  been  attained. 


BOOK   I. 

OF  THE  COURTS  OF  JUSTICE  WITHIN  THE  STATE  OF 

NEW  YORK, 


CHAPTER    I. 

OF  JUDICIAL  AND  OTHER   OFFICERS. 


PussuiNo  the  plan  laid  down  in  the  introduction,  and  assum- 
ing that  the  reader  has  already  mastered  the  elementary  works 
on  the  science  of  Law,  and  is  acquainted  with  the  general  cha- 
racteristics of  the  tribunals  established  for  its  administration 
within  the  State,  it  will  be  unnecessary  to  enter  into  any 
lengthened  remarks  on  the  general  nature  of  the  judicial  office, 
on  the  powers  and  privileges  which  that  office  confers,  or  on 
the  peculiar  responsibilities  and  disabilities  of  its  holders.  Ex- 
tensive in  other  respects  as  have  been  the  recent  changes,  the 
abstract  duties  and  abstract  responsibilities  of  the  judicial  of- 
ficer, apart  from  the  peculiar  constitution  of  the  tribunal  in  which 
from  time  to  time  it  may  be  his  province  to  exercise  jurisdic- 
tion, remain  practically  unchanged ;  and  the  recent  decisions 
on  that  subject  present  therefore,  few,if  any,  features  of  import- 
ance. The  only  case,  in  fact,  to  which  it  seems  necessary  to 
oiake  any  allusion^  is  that  of  OaJdey  v.  AqfinwaUf  3  Comst. 
547,  in  which  it  was  held  by  a  majority  of  the  court  of  ap- 
peals, that  the  disqualification  of  consanguinity  to  one  of  the 
litigant  parties,  is  a  fatal  objection  to  the  validity  of  any  de* 
cision  which  a  judge  so  disqualified  shall  either  pronounce  or 
concur  in  pronouncing;  and  that  no  form  of  consent,  nay 
more,  not  even  the  expressed  wish  of  the  pa^rties,  that  the 
judge  so  disqualified  should  remain  and  exercise  his  functions, 
can  avail  to  remove  that  objection,  or  render  valid  a  judgment 
so  pronounced. 
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In  all  its  more  essential  attributes,  the  judicial  office,  is 
from  its  very  nature  incapable  of  delegation.  In  some  few 
respects,  however^  functions  falling  in  strictness  within  the  pro- 
vince of  the  judge,  are  nevertheless  capable  of  being  exercised 
by  deputy,  to  a  certain  extent,  and  in  certain  specified  casps. 
Those  cases  may  be  shortly  classified  as  follows  : 

Ist.  The  granting  of  interlocutory  orders,  and  the  exercise 
in  general  of  the  powers  of  a  judge  of  the  supreme  court  at 
chambers,  an  authority  exercisable  by  county  judges  within 
the  limits  of  their  jurisdiction. 

3.  The  examination  into  accounts,  or  complicated  questions 
of  fact,  and  the  taking  of  testimony  in  relation  thereto,  including 
in  certain  cases  the  power  of  deciding  on  such  questions  in  the 
place  of  the  court,  which  powers  are  exercised  by  referees 
specially  appointed  for  <hat  purpose. 

3.  The  taking  of  testimony  by  commission ;  in  which  pro- 
ceeding the  commissioners  stand  to  a  certain  extent,  and  within 
the  limits  of  their  authority,  in  the  place  of  the  court. 

The  decision  of  the  court  or  jury  on  the  controversy  at 
issue  having  been  pronounced,  must  of  necessity  be  duly  re- 
corded. The  clerk  of  the  court  is  the  officer  appointed  for 
this  purpose.  His  duties  are  substantially  unaltered  by  the 
Code,  and  he  still  remains,  as  under  the  old  practice,  the 
authorized  depositary  of  the  records  of  his  peculiar  tribunal, 
and  the  official  registrar  of  the  orders  pronounced  by  it.  He 
possesses  also,  in  addition  to  these  ordinary  duties,  the  power,  er- 
offvcio^  of  assessing  the  amount  due  on  the  entry  of  judgments  for 
the  recovery  of  money  only — sees.  246  and  310 ;  of  taxing 
the  costs  of  the  prevailing  party  on  the  entry  of  judgments  of 
whatever  nature — sec.  311.  In  respect  of  these  and  other  ser- 
vices he  receives  various  fees  which  are  prescribed  by  section 
312.  His  decision^  on  such  assessment  or  taxation  of  costs  are, 
however,  reviewable  by  the  court — See  Whipple  v.  Williams^ 
4  How.  28, — and  any  irregularities  committed  by  him  in  the 
performance  of  his  ministerial  duties,  will  be  corrected  on  pro- 
per application,  and  the  parties  placed  in  the  situation  in  which 
they  would  have  stood  had  such  irregularities  not  occurred. — 
NeeU  V.  BerryhiU — 4  How.  16. — See  also  Bmouil  v.  Harris^ 
2  Sandf.  641 ;  2  C.  R.  71,  and  other  decisions  cited  in  loco.  The 
county  clerk  of  each  county  is  also  ministerially  an  officer  of 
every  one  of  the  different  tribunals  throughout  the  state,  in  so 
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iar  as  regards  the  docketing  of  their  judgments  in  his  particular 
county,  as  a  necessary  preliminary  to  their  enforcement  by 
execution  against  property  situate  within  its  limits.  The 
course  to  be  pursued  in  the  event  of  any  neglect  on  the  part  of 
these  officers  in  the  due  performance  of  their  ministerial  duties^ 
is  provided  for  by  No.  6,  of  the  Rules  of  the  supreme  court. 

The  clerk  of  the  court  has  likewise,  ex  officio^  the  power  of 
taking  affidavits  in  his  own  peculiar  tribunal.  Such  affidavits 
may  also  be  sworn  before  any  of  the  officers  styled  commissioners 
of  deeds.  The  functions  of  these  last  .parties  are  purely  minis- 
terial, and  therefore  consanguinity  to  any  of  the  parties  to  a 
suit  is  no  valid  objection  to  the  exercise  of  those  functions  in  any 
proceeding  therein — Lynch  v.  Liuingstan,  8  Barb.  S.  C.  R.  463. 
They  cannot,  however,  act  in  any  proceeding  in  which  they 
themselves  are  concerned,  either  as  parties,  attorneys,  or  coun- 

_  4 

scl,  or  as  partners  of  the  latter. — See  Oilmore  v.  Hempstead,  4 
How.  153. 

The  judgments  of  the  court,  or  orders  of  the  judge,  duly  en- 
tered, or  recorded  by  the  clerk,  are,  on  process  duly  issued,  en- 
forceable by  the  sheriff.  For  this  and  other  purposes,  (and  par-* 
ticularly  with  reference  to  the  summoning  of  juries,  and  the 
proceedings  connected  therewith),  the  latter  may  be  considered 
as  an  officer  of  the  court.  His  duties  in  these  respects,  [save  as 
regards  certain  ministerial  acts  which  will  be  treated  of  in  due 
course,  in  connection  with  the  proceedings  to  which  they  re- 
late], and  his  responsibilities  in  relation  to  the  performance  of 
those  duties,  remain  as  settled  by  the  old  practice.  Express 
provision  is  made  to  this  effect  by  sec.  291,  and  also  by  sec. 
419,  in  relation  to  his  liabilities  in  these  respects.  The  same 
remarks  may  be  made  with  respect  to  the  duties  and  office  of 
the  coroner  as  the  ministerial  agent  of  the  court,  for  the  exe- 
cution of  process  against  the  sheriff  himself,  when  necessary. 

In  addition  to  his  duties  in  relation  to  the  enforcement  of  the 
judgments  or  orders  of  the  court,  the  sheriff  may  also,  at  the 
plaintiff's  option,  be  made  the  latter*s  official  agent  for  service 
of  the  process  by  which  an  action  is  commenced,  sec.  133  and 
138,  and,  in  some  cases,  his  employment  for  that  purpose  may 
be  highly  advisable,  nay,  even  necessary,  with  a  view  to  sav- 
ing the  statute  of  limitations,  sec.  99.  Under  these  circum- 
stances he  is  equally  responsible,  under  sec.  419,  for  the  due 
performance  of  the  duties  so  entrusted  to  him. 


8  JUDICIAL  AND  OTHER  OFFICERa 

Although  the  Code  itself  is  silent  on  the  subject,  rule  6  of  the 
supreme  court  prescribes  that  a  party  aggrieved  by  any  neg* 
lect  on  the  part  of  the  sheriff  or  coroner  as  above,  may  serve 
upon  him  a  notice  to  perform  the  act  required,  within  ten  days,' 
or  show  cause  why  an  attachment  should  not  issue  against 
him ;  the  ulterior  proceedings  under  such  notice  being  conducted 
according  to  the  old  practice  in  similar  cases. 

With  respect  to  the  liability  of  the  sheriff  on  an  escape,  it 
has  been  held  that  the  subsequent  death  of  an  escaped  debtor 
before  action  brought,  was  no  bar  to  its  enforcement,  though 
the  recapture  or  voluntary  return  of  such  debtor  would  have 
been  so. — Ihnner  v.  Hallenbeckf  4  How.  297.  Nor  on  such  an 
action  brought  against  him,  can  he  avail  himself  of  any  defects 
in  the  original  process,  rendering  such  process  voidable  only  and 
not  actually  void. — Hutchinson  v.  Brandy  6  How.  73.  On  a 
recovery  against  him  in  such  an  action,  he  is  liable  for  the  whole 
judgment  and  costs,  but  not  for  interest  on  the  former. 

The  sheriff  is  answerable  for  the  acts  of  his  deputies,  and  is 
liable  on  his  official  bond  if  they  seize  the  goods  of  a  wi*ong 
party.  If  he  have  taken  an  indemnity,  his  sureties  are  entitled 
to  be  subrogated  to  it,  in  an  action  brought  against  him. — The 
People  V.  Schuyler^  4  Comst.  173. 

The  authorized  depositary  of  monies  brought  into  court  by 
the  authority  of  the  different  tribunals,  is,  in  the  absence  of 
special  directions  upon  the  subject,  the  county  treasurer  of  the 
county  in  which  the  action  is  triable,  or  in  the  city  of  New  York, 
the  chamberlain  of  that  city.  The  statutory  provisions  in  re- 
lation to  this  officer  will  be  found  at  1  R.  S.  369-371,  and  the 
rules  of  the  supreme  court  on  the  subject,  in  Nos.  83  to  85  in- 
clusive. 

Although  not  regular  officers  of  the  court,  receivers,  and 
guardians  ad  litem  may,  in  reference  to  the  purposes  for  which 
they  are  respectively  appointed,  be  considered  as  standing 
ministerially,  and  as  exercising  limited  powers  in  that  capacity ; 
though  only  on  delegation  of  those  powers  in  the  first  instance, 
and  subject  to  the  control  of  the  court  in  all  respects  with  refer* 
ence  to  their  exercise.  The  authorities  so  exercised,  and  the 
duties  of  these  officers  in  relation  thereto,  will  be  considered 
hereafter. 

The  above  summary  includes  all  the  regular  officers  of  a 
duly  constituted  court,  through  whose  medium  its  decisions  are 
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pronounced  in  the  first  instance,  and  afterwards  duly  recorded 
and  enforced.  An  important  class  remains  however  to  be  no- 
ticed, who,  though  exercising  no  ministerial  functions,  are  yet 
so  far  officers  of  the  court^  in  that  they  were  originally  ap- 
pointed by  its  authority,  and  remain  subject  to  its  control, 
and  also,  in  certain  cases,  must  exercise  their  functions  without 
remuneration,  under  its  special  direction.  See  2  R.  S.  444,  and 
445,  in  relation  to  suits  in  formfi  pauperis.  The  class  alluded 
to  is  that  of  counsel  and  attomefys,  by  whom  the  proceedings 
in  any  court  whatsoever  are  usually  conducted,  from  their  out** 
set  to  their  final  termination. 

The  duties  and  responsibilities  of  these  quasi  officers,  the 
privileges  they  enjoy,  the  disabilities  under  which  they  labor* 
and  the  mode  in  which  any  misconduct  on  their  part  may  be 
provided  against,  or  punished,  remain  entirely  unaltered  by  the 
Code,  and  are  governed  in  all  respects  by  the  old  practice ;  to 
the  treatises  on  which,  and  also  to  the  dififerent  provisions  on 
these  subjects  in  the  revised  statutes,  the  reader  is  accord- 
ingly referred,  in  accordance  with  the  plan  prescribed  at  the 
outset  of  the  work.  The  only  points  in  which  the  law  on  the 
subject  is  at  all  afifected  by  the  recent  measures  are,  first  in  re- 
lation to  the  original  appointment  of  these  parties,  and  secondly, 
by  the  total  repeal  of  all  legislative  provisions,  and  of  the  for- 
mer powers  of  the  court  to  control  and  prevent  abuse  in  the 
pecuniary  arrangements  between  them  and  their  clients,  efl!*ected 
by  sec.  303,  of  the  Code.  See,  however,  this  subject  hereafter 
considered  in  connection  with  this  last  provision,  and  the  case 
of  Barry  v.  Whitney,  8  Sandf.  S.  C.  R.  696 ;  1  C.  R.  (N.  S.)  101, 
there  cited. 

The  offices  of  attorney  and  counsel,  separated  in  England 
by  rigid  and  impassable  barriers,  are,  in  this  state,  not  merely 
compatible,  but  universally  exercised  in  conjunction  with  each 
other,  all  the  former  restrictions  upon  and  prerequisites  to  the 
appointment  to  those  offices,  being  at  once  and  for  ever  swept 
away  by  sec.  8  of  act.  6  of  the  present  constitution,  which 
provides  as  follows : 

**  Any  male  citizen  of  the  age  of  twenty-one  years,  of  good 
moral  character,  and  who  possesses  the  requisite  qualifications 
of  learning  and  ability,  is  entitled  to  admission  to  practice  in 
an  the  courts  of  the  State ;"  the  spirit  of  which  provision  has 
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since  been  fully  carried  out  in  detail,  first  by  the  judiciary  act, 
and  ultimately  by  Rules  1  and  2  of  the  supreme  court,  by 
which  the  practice  on  admissions  is  now  governed,  and  to 
which  accordingly  the  reader  is  referred  upon  the  subject. 
That  an  absolute  compliance  with  these  rules  in  every  respect 
is  necessary  in  all  cases,  was  decided  in  Be  Brewer,  S  How.  169. 

In  the  amended  judiciary  act  however,  (c.  470  of  Laws  of 
1847,)  a  provision  is  inserted,  sec.  46,  which  has  given  rise  to 
considerable  and  doubtful  discussion.  The  provision  in  ques- 
tion is  as  follows : 

''Any  person  of  good  moral  character,  although  not  admitted 
as  an  attorney,  may  manage,  prosecute,  or  defend  a  suit  for 
any  other  person,  provided  he  is  specially  authorized  for  that 
purpose  by  the  party  for  whom  he  appears,  in  writing,  or  by 
personal  nomination  in  open  court." 

An  important  question  has  been  raised  as  to  the  constitution- 
ality of  this  provision,  although,  even  in  the  strictest  view  that 
can  be  taken,  it  confers  no  general  license  to  practice  on  the 
part  of  the  person  claiming  to  act  under  it ;  but  is,  on  the  con- 
trary, a  mere  special  and  limited  authority,  confined  to  the 
individual  case  for  which  a  special  nomination  is  made,  and  to 
that  case  alone :  and  a  series  of  decisions  have  been  pronounced 
on  the  subject,  holding  it  to  be  unconstitutional.  The  first  of 
these  is  BulUird  v.  Van  Tassel,  3  How.  402,  followed  up  by 
Weare  v.  Shcum,  1.  C.  R.  106 ;  3  How.  397,  (although,  in  that 
case  the  question  as  to  a  personal  retainer  does  not  seem  to 
have  been  raised,)  and  lastly  by  McKoan  v.  Devries,  3  Barb.  S. 
C.  R.,  196;  1.  C.  R.  6.  The  latter  may  be  looked  upon  as  the 
leading  case  on  the  subject,  and  in  it  the  doctrine  of  unconsti- 
tutionality by  implication  is  pushed  to  its  utmost  limits,  in  direct 
opposition  to  the  principles  laid  down  in  Beecher  v.  Allen,  5  Barb. 
S.  C.  R.  169;  that  courts  of  law  ought  not  rashly  to  presume 
that  the  legislature  has  transcended  its  powers,  but  that  the 
presumption  lies  the  other  way,  in  all  cases  where  any  reason- 
able doubt  is  admissible.  It  appears  also  by  a  note,  1  C.  R. 
106,  that  in  another  district, /%7Z,  J.,  refused  to  be  bound  by  the 
decision  in  McKoan  v.  Bevries,  and  allowed  a  party  not  an 
attorney,  to  appear  for  another,  on  his  due  compliance  with  the 
requisites  imposed  by  the  provision  in  question. 

Two  branches  of  the  supreme  court  are  thus  in  direct  conflict 
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on  the  subject  of  the  above  provision,  and  it  seems  a  matter 
to  be  regretted  that  the  particular  question  has  not  yet  been  set 
at  comparative  rest  by  the  decision  of  a  general  term. 

The  point  as  to  whether  parties  may  or  may  not  act  wisely 
in  availing  themselves  of  the  facilities  hereby  granted,  is  entirely 
beside  the  question.  Any  right  of  whatever  nature,  constitu- 
tionally given  by  the  legislature  in  the  regular  exercise  of  its 
powers,  cannot  constitutionally  be  taken  away  by  any  subor- 
dinate authority  on  any  forced  construction,  or  on  any  consid- 
erations as  to  its  convenience  or  inconvenience.  The 
legislature,  in  the  ordinary  exercise  of  those  powers,  have 
passed  the  enactment  in  question  such  as  it  is,  that  enactment 
being,  moreover,  one  calculated  rather  to  extend  than  to  abridge 
the  general  liberties  of  the  citizen ;  and,  if  that  enactment  can 
by  any  construction  be  carried  into  effect,  without  a  direct  and 
positive  violation  of  the  constitution,  the  courts,  it  may  well  be 
contended,  are  bound  to  give  it  that  effect,  whatever  may  be 
their  own  views  on  the  subject;  and  certainly  the  general 
doctrines  as  to  constitutionality  or  unconstitutionality  as  laid 
down  in  Beecher  v.  AUen,  seem,  when  examined,  preferable 
to  those  maintained  in  McKoan  v.  Devries^  and  the  other  cases 
to  the  same  effect, — the  former  being  moreover  a  decision  of 
the  general  and  the  others  of  the  special  term. 


CHAPTER  II- 

OP  THE   DIFFERENT  OOURTS   OF  JUSTICE   WITHIN    THE  STATE 

OF  NEW   YORK. 


Iif  section  9  of  the  Code,  a  list  is  given  of  the  different  tribu- 
nals within  the  state,  and  in  the  following  section  the  then 
present  jurisdiction  of  those  tribunals  is  saved  in  all  cases, 
except  as  otherwise  prescribed  by  that  Act. 

The  list  in  question  is  as  follows : 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  court  of  appeals. 
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3.  The  supreme  court. 

4.  The  circuit  courts. 

6.  The  courts  of  oyer  and  terminer. 

6.  The  county  courts. 

7.  The  courts  of  sessions. 

8.  The  courts  of  special  sessions. 

9.  The  surrogates'  courts. 

10.  The  courts  of  justices  of  the  peace. 

1 1.  The  superior  court  of  the  city  of  New- York. 

12.  The  court  of  common  pleas  for  the  city  and  county  of 
New- York. 

18.  The  mayors'  courts  of  cities^ 

14.  The  recorders'  courts  of  cities. 

15.  The  marine  court  of  the  city  of  New- York. 

16.  The  justices'  courts  in  the  city  of  New- York. 

17.  The  justices' courts  of  cities. 

18.  The  police  courts. 

It  will  of  course  be  observed,  that,  valuable  as  an  oiScial  list 
of  the  different  courts  of  justice  unquestionably  is,  still,  as  regards 
the  operation  of  the  Code  itself,  that  list  is  in  part  irrelevant,  many 
of  the  tribunals  enumerated  being  neither  directly  nor  indirectly 
affected  by  its  provisions.  Those  provisions  relate  simply  and 
solely  to  civil,  and  trench  in  no  manner  upon  the  limits  of  either 
criminal  or  police  jurisdiction ;  and  therefore  the  proceedings 
in  Nos.  1,  6,  7,  8,  and  18,  which  courts  fall  exclusively  within 
one  or  the  other  of  the  latter  categories,  are  entirely  without 
their  scope. 

The  Surrogate's  courts,  (No.  9,)  being  tribunals  exercising 
special  statutory  jurisdiction,  are  likewise  in  no  manner  affected 
by  the  recent  changes.  Proceedings  in  them,  and  the  review 
of  those  proceedings  are,  on  the  contraiy,  exclusively  and  en- 
tirely governed  by  the  provisions  of  the  Revised  Statutes. 

The  marine  and  justice's  courts  also,  Nos.  15,  16,  and  17, 
though  their  jurisdiction  is  defined*  by  the  Code,  and  the  gene- 
ral course  of  practice  in  them  laid  down  by  title  VI.  of  part  I. 
of  that  measure,  are  likewise  mainly  governed  by  other  statu- 
tory provisions.  The  course  of  proceedings  in  those  courts  is 
essentially  different  in  all  its  main  features  from  that  pursued 
in  those  of  higher  jurisdiction,  and  remains  substantially  the 
same  as  heretofore.  No  attempt  has  accordingly  been  made  by 
the  author  to  enter  into  the  full  details  of  their  practice,  his  ob- 
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aerTatioDs  on  the  subject  being  confined  to  a  mere  reference  to 
the  enactments  of  the  Code  as  regard3,tbe  tribunals  in  question* 
and  a  citation  of  the  different  reported  cases  which  bear  upon 
the  appellate  jurisdiction  of  the  higher  courts  in  relation  to 
the  review  of  their  decisions.  To  have  attempted  more  than 
this,  would  have  involved  the  composition  of  a  separate  and  in- 
dependent treatise*  upon  a  subject  unconnected  with  the  general 
operation  of  the  Code^and  one  moreover  already  separately 
dealt  with  by  others. 

Before  proceeding  to  the  detailed  consideration  of  the  juris- 
diction and  functions  of  the  different  tribunals  comprised  in 
the  foregoing  list^  another  subject  seems  to  require  at  least  a 
cursory  notice,  though  in  strictness  of  a  collateral  nature ;  that 
subject  being  the  exclusive  or  concurrent  jurisdiction  of  the  fe- 
deral courts  in  certain  cases. 

To  enter  into  any  lengthened  discussion  upon  the  limits  and 
exercise  of  that  jurisdiction,  would  be,  of  course,  beyond  the  limits 
of  the  present  work;  while,  on  the  other  hand,  to  omit  all  re- 
ference to  it  might  lead  to  serious  inconvenience.  Th^  better 
course  appears  to  be  to  give  a  slight  sketch  of  its  extent  and 
boundaries,  and  then  to  leave  the  matter  open  for  the  further  re- 
searches of  the  student,  merely  indicating  the  sources  through 
which  those  researches  may  best  be  prosecuted. 

He  cannot  take  a  better  guide  for  this  purpose  than  the 
first  volume  of  the  invaluable  commentaries  of  Chancellor  Kent, 
part  II.  consulting,  in  particular.  Lectures  XIV.  to  XIX.  inclu- 
sive, with  the  different  statutory  provisions  and  authorities  there 
cited.  The  summary  contained  in  the  first  volume  of  Conkling's 
treatise  will  also  be  found  succinct  and  trustworthy.  An  at- 
tentive perusal  of  these  two  works,  will  be  sufiicient  to  give  a 
good  general  idea  upon  the  subject,  and  to  suggest  the  further 
course  of  reading  by  which  its  details  may  be  fully  mastered* 

Without  pretending  therefore,  to  give  more  than  a  mere 
sketch  of  the  jurisdiction  in  question,  that  jurisdiction  may  be 
defined  as  threefold — 

1.  The  original  and  exclusive, 

2.  The  concurrent, 

3.  The  appellate  authority  possessed  by  the  courts  referred  to, 
within  the  limits  of  the  state  sovereignties,  and  which  authori- 
ties are  exercisable,  the  two  former  by  the  district  and  circuit, 
and  the  latter  by  the  supreme  court  of  the  United  States. 
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The  original  and  exclusive  jurisdiction  of  the  federal  tribu- 
nals extends  to  controversies  of  the  following  nature  : 

1.  To  cases  betvtreen  two  states, 

2.  To  cases  vehere  a  foreign  ambassador,  minister,  or  consul, 
or  the  domestics  of  the  two  former  are  parties  defendants. 

3.  To  cases  in  which  a  state  is  defendant,  save  only  as  re- 
gards controversies  between  a  state  and  its  own  citizens. 

4.  To  cases  arising  under  the  patent  or  copyright  laws,  or  the 
revenue  laws  of  the  United  States. 

5.  To  cases  of  admiralty  or  maritime  jurisdiction,  and 

6.  To  criminal  cases  arising  within  the  limits  of  that  juris- 
diction, or  cognizable  under  the  authority  of  the  United  States. 

In  Dudley  v.  Mayhew^  3  Comst.  9,  it  was  held  by  the  court 
of  appeals  in  this  state  that,  in  cases  falling  under  class  4, 
the  state  courts  cannot  exercise  jurisdiction,  even  by  consent. 
The  personal  privileges  under  class  2,  seem,  however,  capable 
of  being  waived  by  continued  non-assertion,  though  the  right 
of  asserting  them  can  never  be  barred,  but  may,  on  the  contrary, 
be  exercised  at  any  stage  of  any  proceeding  in  the  local  tri- 
bunals. See  this  subject  more  fully  considered  hereafter,  un- 
der the  head  of  parties  defendants  in  actions  in  the  courts  of 
this  state. 

The  concurrent  jurisdiction  of  the  federal  tribunals  may  be 
shortly  stated  as  comprising, 

1.  All  cases  in  law  or  equity,  arising  under  the  Constitution, 
laws  and  treaties  of  the  United  States  ;  or  where  an  alien  sues 
for  tort  in  violation  of  the  law  of  nations. 

2.  Cases  wherein  foreign  ambassadors,  consuls,  &c.,  are 
plaintiffs. 

3.  Cases  in  which  the  United  States  are  plaintiffs. 

4.  Controversies  in  which  a  state  is  plaintiff,  and  individuals 
are  defendants. 

5.  Controversies  between  a  state  defendant,  and  its  own 
citizens. 

6.  Controversies  between  citizens  of  different  states,  or  be- 
tween citizens  of  the  same  state,  claiming  lands  under  grants 
of  different  states. 

7.  Controversies  between  a  state  or  the  citizens  thereof,  and  a 

foreign  state. 

8.  Controversies  between  citizens  and  aliens. 

The  jurisdiction  under  classes  3, 6,  and  8,  is,  however,  limited 
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to  cases  where  the  value  of  >the  thins:  in  controversy  exceeds 
five  hundred  dollars,  the  amount  of  the  claim  itself,  and  not  of 
the  recovery,  being  the  criterion  of  value.  Where  exercisa- 
ble, the  jurisdiction  in  cases  of  this  description  is  so  far  para- 
mount,  that  they  are  removable  from  the  state  court  to  the 
federal  tribunal  by  authority  of  the  latter,  by  means  of  a  proceed- 
ing anaiagous  to  certiorari.  See  Kent  Com.  vol.  1,  p.  303.  See 
also  Field  v.  Blair ^  1  C.  R.  (N.  S.)  292, 361 ;  Suydam  v.  Ewing^ 
Ad.  29. 

In  cases  falling  under  Nos.  6  and  8  of  the  last-mentioned 
classes,  it  is  essential  that  the  facts  conferring  jurisdiction, 
should  appear  on  the  face  of  the  record,  or  the  federal  tribu- 
nal cannot  take  cognizance  of  them  at  all.  In  particular,  where 
one  party  is  an  alien,  the  citizenship  of  the  other  must  be 
affirmatively  shown,  the  jurisdiction  of  the  federal  courts  not 
extending  to  suits  between  one  alien  and  another.  See  1 
Kent,  344  and  345,  and  the  cases  there  cited. 

The  appellate  jurisdiction  of  the  federal  tribunals  extends, 
in  the  last  place,  to  all  cases  in  which  any  decision  shall  have 
been  pronounced  by  the  highest  court  of  any  state,  repugnant  to 
the  Constitution,  treaties,  or  statutes  of  the  United  States,  or 
drawing  in  question  any  commission  issued  or  authority  confer- 
red by  the  general  government.  The  extent  of  this  jurisdic- 
tion will  be  found  defined  at  1  Kent  Com.  p.  299  and  300,  and 
ihe  whole  of  the  lecture,  No.  XIV,  in  which  that  passage  is  con- 
tained, and  of  the  following  one,  No.  XV,  in  which  the  subject 
is  more  fully  entered  upon,  and  various  authorities  are  cited, 
demands  and  should  receive  the  student's  most  careful  at- 
tcDtion. 
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CHAPTER     III. 

OF   THE  COURT  OF  APPEALS. 


Proceeding  then  upon  the  consideration  of  the  jurisdiction 
and  office  of  each  of  the  diflTerent  tribunals  whose  decisions  are 
affected  by  the  Code  of  Procedure,  the  first  in  dignity  and  im- 
portance is  the  court  of  appeals,  the  tribunal  of  last  resort,  ex- 
cept in  those  few  cases  arising  on  points  of  constitutional  law, 
in  which,  as  before  noticed,  the  appellate  jurisdiction  of  the 
supreme  court  of  the  United  States  may  be  invoked. 

Such  being  the  constitution  and  powers  of  the  court  of  ap- 
peals, it  need  hardly  be  remarked,  that  its  reported  decisions 
are  of  the  highest  authority,  and  that  a  principle  of  law  once 
established  by  one  of  those  decisions,  is,  as  a  general  rule,  con- 
clusive upon  the  inferior  jurisdictions,  until  either  reversed  or 
modified  by  the  same  tribunal,  or  by  the  paramount  authority 
of  the  federal  court  of  appeal,  in.  cases  where  that  jurisdiction 
may  be  invoked. 

The  court  in  question  occupies  the  place  and  exercises  the 
powers  of  the  court  of  errors  under  the  old  system.  The  pro- 
visions on  its  original  creation  will  be  found  in  article  6  ot 
the  constitution  of  1846,  and  also  in  article  2  of  the  judiciary 
act,  laws  of  1847,  c.  280.  It  consists  of  eight  judges — four 
elected  by  the  electors  of  the  State,  one  at  the  expiration  of 
every  two  successive  years,  and  four  selected  from  the  justices 
of  the  supreme  court ;  the  judge  of  the  former  class  having  the 
shortest  time  to  serve,  being,  from  time  to  time,  the  chief  judge 
ex  officio.  Its  sittings  were  at  first  intended  to  be  migratory, 
and  were  held  in  turn  in  each  of  the  different  judicial  districts  ; 
but,  by  section  13  of  the  Code  of  1851,  they  are  now  perma- 
nently fixed  for  the  future,  at  Albany,  where  four  terms  are  to  be 
held  every  year,  at  the  periods  therein  specified,  with  a  power 
to  appoint  additional  terms  when  required  by  the  public  interest. 

The  following  are  the  provisions  of  the  Code,  as  last  amend- 
ed, on  the  subject  of  the  important  jurisdiction  exercisable  by 
this  high  tribunal : 
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§  11.  The  touTt  of  appeals  shall  have  etoluBive  jufisdiotion  to 
review,  upon  appeal,  oTory  actaal  detemiination  horeafter  made  at  a 
general  term,  by  the  supreme  ooart,  or  by  the  saperior  oovrt  of  the 
eitj  of  New  York,  or  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  in  the  following  cafies,  and  no  other : 

1.  In  a  judgment  in  an  action  commenced  therein,  or  brought 
there  from  another  court ;  and  upon  the  appeal  from  such  judgment, 
to  reyiew  any  intermediate  order  involving  the  merits,  and  necessa- 
rily affecting  the  judgment. 

2.  In  an  order  affecting  a  substantial  right,  made  in  such  action, 
when  such  order  in  effect  determines  the  action,  and  prevents  a  judg- 
ment from  which  an  appeal  might  be  taken. 

3.  In  a  final  order  affecting  a  substantial  right,  made  in  a  special 
proceeding,  or  upon  a  summary  application^  in  an  action,  after  judg- 
ment. 

But  such  appeal  shall  not  be  allowed  in  an  action  originally  com- 
menced in  a  court  of  a  justice  of  the  peace,  or  in  the  marine  court  of 
the  city  of  New  York,  or  in  an  assistant- justices'  court  of  that  city, 
or  in  a  justices*  court  of  any  of  the  cities  of  this  State. 

§  12.  The  court  of  appeals  may  reverse,  afiirm,  or  modify  the 
judgment  or  order  appealed  from,  in  whole  or  in  part,  and  as  to  any 
or  all  of  the  parties ;  and  its  judgment  shall  be  remitted  to  the  court 
below,  to  be  enforced  according  to  law. 

On  reference  to  the  corresponding  section  in  the  measure  of 
1849,  it  will  be  seen  that  the  recent  amendments  materially  ex- 
tend the  powers  previously  exercised  by  this  court,  the  whole 
of  subdivision  2  being  entirely  new. 

In  the  Code  of  1B51,  a  fourth  subdivision  was  added,  by  which 
an  appeal  lay  to  this  court  in  an  order  granting  a  new  trial. 

The  latter  provision  was  probably  inserted  in  consequence 
of  the  decisions  in  Dtiane  v.  The  Korthern  Railroad  Company, 

3  Comst.  545 ;  4  How.  364  ;  Lansing  v.  Russell^  2  Comst.  563 ; 

4  How.  213 ;  and  Tilley  v.  Phillips,  1  Comst.  610 ;  3  How.  864 ; 
1  C.  R.  1 11  :  in  all  of  which  it  was  held  that  orders  of  this  na- 
ture were  not  proper  subjects  for  the  interference  of  the  appel- 
late tribunal ;  both  because  thev  could  not  be  held  to  come 
within  the  description  of  **  a  final  determination  of  the  rights  of 
the  parties  in  the  action,"  the  definition  of  a  judgment  in  section 
245,  and  also  inasmuch  as  they  were  in  their  nature  matters 
addressed  to  the  discretion  of  the  court  below,  with  the  exer- 
cise of  which  di^retion  the  higher  tribunals  have  hitherto,  as  a 
general  rule,  always  refused  to  interfere.   On  the  recent  amend- 
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ment  these  yiews  have  again  prevailed ;  the  authority  of  the 
above  cases  is  reestablished,  and  the  jurisdiction  of  this  court 
is  restored  to  its  former  consistency,  by  the  exclusion  of  all 
di3cussions  on  questions  of  fact,  except  only  as  subsidiary  to 
questions  of  law,  under  any  circumstances. 

It  will  be  observed  that,  by  this  amendment,  the  municipal 
court  of  Brooklyn,  ranked  with  justices'  courts  in  the  Code  of 
1849,  is  no  longer  to  be  looked  upon  as  a  court  of  inferior  juris- 
diction, but  as  standing,  for  the  future,  in  regard  to  the  review 
of  its  decisions,  on  the  same  level  as  other  city  and  county  courts. 

The  amendment  effected  in  section  14,  by  which,  in  the 
event  of  five  judges  not  concurring  in  the  judgment  on  any  case 
submitted  to  the  court,  that  case  is,  in  every  instance,  to  be  re- 
heard, and  that  twice,  in  the  event  of  a  second  disagreement, 
before  judgment  of  affirmance  is  given,  in  consequence  of  the 
members  of  the  court  being  equally  divided,  is  an  important 
change  from  the  code  of  1849,  under  which,  on  such  an  event 
occurring,  the  judgment  of  the  court  below  was  affirmed,  as  of 
course,  unless  a  rehearing  was  specially  ordered. 

The  question  raised  and  decided  in  Oakley  v.  AspinimU^  3 
Comst.  547, 9  L.  0. 45,  as  to  the  effect  of  a  judge  taklug  part  in 
the  proceedings,  when  under  disqualification  on  the  ground  of 
relationship,  will  be  borne  in  mind.  A  serious  difficulty  was 
raised  in  the  same  case,  as  to  whether  this  court  could  be  held 
at  all  by  a  less  number  than  by  the  whole  of  the  eight  judges. 
The  proposition  that  it  could  be  so  held  was,  however,  decided 
in  the  affirmative  by  a  majority  of  six ;  which  majority  also  held 
that  one  consisting  of  four  judges  out  of  seven  was  competent  to 
make  an  order  upon  motion,  but  declined  to  give  any  opinion 
upon  the  further  question  as  to  whether  such  a  majority  were 
competent  to  pronounce  a  judgment.  It  seems  clear  upon  the 
face  of  the  measure  that  a  majority  of  four  only  would  not  pos- 
sess adequate  jurisdiction  in  this  last  respect,  inasmuch  as,  by 
the  express  provisions  of  sec.  14,  a  concurrence  of  five  judges  is 
necessary  for  that  purpose. 

When  judgment  of  affirmance  is  pronounced  in  open  court, 
without  any  public  expression  of  dissent  on  the  part  of  any  of 
its  members,  it  would  seem  that  it  is  not  competent  for  the  par- 
ties to  go  behind  that  judgment,  and  to  apply  for  a  rehearing  on 
any  allegation,  that,  in  their  consultations  out  of  court,  the  judges 
were  equally  divided  in  opinion.    The  public  act  of  the  court. 
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in  ordering  such  affirmance,  is  conclusive,  and  cannot  be  gone 
behind  or  impeached  on  any  private  grounds :  Mason  v.  Jones^  3 
Comst.  375;  5  How.  118  ;  3  C.  R.  164.  Nor  can  any  allega- 
tions of  that  nature  be  taken  into  consideration  by  the  inferior 
tribunal,  whose  decision  has  been  reviewed,  when  the  question 
comes  on  afresh  under  the  remittitur :  Ckxldey  v.  AapinvxiU,  10 
L.  O.  79. 

See  these  subjects  further  considered  in  a  subsequent  portion 
of  the  work,  under  the  head  of  appeals  to  the  court  in  question. 


CHAPTER   IV. 

OF  THE  SUPREME   COURT. 


The  next  tribunal  which  presents  itself  for  consideration  is 
the  supreme  court — a  court  whose  powers  are  more  extensive 
and  more  widely  diffijsed  than  those  of  any  other  within  the 
state,  and  embrace  every  species  of  cause  and  every  variety  of 
jurisdiction;  with  authority  also  to  remove  cases  pending 
in  tribunals  of  inferior  jurisdiction  within  its  own  cogniz- 
ance, by  certiorari.  Its  common  law  authority,  analogous 
to  that  possessed  by  the  Court  of  King*s  Bench  in  England, 
has  been  exercised  from  time  immemorial,  or  rather,  to  speak 
more  closely,  from  the  original  establishment  of  the  English 
common  law  in  this  country.  (See  on  this  subject  Sjznotise 
V.  Martin^  3  Sandf.  S.  C.  R.  657,  per  Duer^  J.)  Its  equitable 
Jurisdiction  is  of  more  recent  origin,  being  first  indicated  by  the 
Constitution  of  1846,  art.  6,  sec.  3,  and  afterwards  express- 
ly  conferred  by  the  judiciary  act,  laws  of  1847,  c.  280 ;  and 
in  particular  by  section  16  of  that  measure.  It  is  in  effect  co- 
extensive with  and  in  substitution  for,  that  of  the  former  courts 
of  chancery  thereby  abolished :  Mason  v.  Jonea^  1  C.  R.  (N.  S«) 
885.  Besides  their  authority  in  civil  cases,  the  justices  of  this 
court  exercise  criminal  jurisdiction  in  the  courts  of  oyer  and 
terminer,  as  defined  by  art.  5  of  the  measure  last  referred 
to. 

The  mode  of  election — ^the  classification  and  the  delegation  of 


20  ^I'HE  SUPREME  COURT. 

four  of  the  judges  of  this  court,  to  sit  from  time  to  time  in  the 
court  of  appeals — their  distribution  in  districts  throughout  the 
state, — and  the  provisions  as  to  the  presiding  judge  from  time  to 
time  in  each  of  those  districts,  remain  as  they  were  previousl}"^ 
settled  by  the  revised  statutes  and  by  the  judiciary  act. 
The  Code  eiTects  no  alteration  whatever  in  these  respects. 

The  distinction  between  the  general  and  special  terms  of  this 
and  the  other  tribunals  of  higher  jurisdiction,  remains  also  un- 
touched by  the  recent  measures  of  amendment,  though,  in  some 
few  respects,  the  matters  falling  within  the  peculiar  attributes 
of  each  of  those  branches  of  the  court  have  been  made  the  sub- 
ject of  mutation.  The  special  term,  or  the  circuit  court,  in 
which  a  single  judge  presides,  remains,  as  before,  that  branch  of 
the  aggregate  tribunal,  to  which  belongs  the  consideration,  in 
the  first  instance,  of  every  question  brought  before  it,  with  the 
few  exceptions  about  to  be  noticed  ;  the  circuit  court  taking 
peculiar  cognizance  of  those  cases  in  which  the  trial  takes  place 
by  jury,  and  the  special  term  of  those  which  are  triable  by  the 
court.  The  functions  of  the  general  term  are,  on  the  contrary, 
for  the  most  part,  strictly  appellate ;  and  embrace  the  revision  of 
all  decisions  of  the  single  judge  on  questions  of  law,  to  the  ex- 
clusion, under  ordinary  circumstances,  of  questions  of  fact ; 
and  likewise  the  review  of  the  judgments  of  subordinate  courts. 
In  certain  cases,  however,  and  in  particular  on  appeals  from 
orders  involving  the  granting  or  refusing  of  a  new  trial,  ques- 
tions of  fact  are  entertainable  by  this  branch  of  the  court. 
The  general  term  possesses  alsa  a  special  juri.<)diction  in  refer- 
ence to  the  admission  of  attorneys  and  counsel,  and  to  the  con- 
trol of  the  conduct  of  those  officers  when  admitted ;  and  any 
question  submitted  for  the  opinion  of  the  court,  under  the  pecu- 
liar provisions  of  sec.  372  of  the  Code,  is  also  originally  cogniz- 
able by  it.  The  concurrence  of  a  majority  of  the  judges  hold- 
ing a  general  term  is,  by  sec.  10  of  the  Code,  made  indispensable 
to  the  validity  of  its  decisions,  and  in  event  of  their  non-concur- 
rence, the  case  is  on  all  occasions  to  be  reheard.  It  will  be 
seen  that  by  sec.  24  of  the  Code,  the  fullest  powers  of  adjourn- 
ment are  given  with  reference  to  the  terms  of  the  court,  both 
general  and  special,  including  the  circuit  court  and  courts  of 
oyer  and  terminer. 

Besides  the  hearing  of  causes  and  appeals,  and  of  those  more 
important  interlocutory  proceedings  in  each,  which  involve 
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points  Vital  to  the  deciilion  of  the  controversy  between  the  par* 
ties;  occasions  on  which  it  becomes  necessary  to  obtain  the 
direction  or  authority  of  the  court,  on  matters  of  minor  impor- 
tance, are,  during  the  progress  of  a  suit,  of  almost  daily  occur- 
rence. To  provide  for  the9e  matters,  and  to  prevent  the 
general  calendars  of  the  court  from  being  overburthened  by 
their  constant  recurrence,  a  subordinate  but  most  important 
jurisdiction  is  exercised  by  the  individual  judges  of  each  of  the 
higher  tribunals  at  their  chambers,  or  otherwise  out  of  court. 
To  enter  into  details  on  the  different  subjects  embraced  within 
tbe^e  attributes,  would  at  present  be  premature  ;  the  only  re- 
mark necessary  at  this  juncture  is,  that,  to  a  certain  extent, 
and  for  certain  purposes,  that  branch  of  jurisdiction  is,  as 
before  noticed,  capable  of  delegation,  and  may  be  exercised,  ex- 
officio^  by  the  different  county  judges  throughout  the  state,  each 
within  the  limits  of  bis  peculiar  jurisdiction,  but  within  those 
limits  onl  y . — See  Code  sec.  40 1 ,  402, 403  and  405.  The  powers 
80  exercised  are  substantially  the  same  as  those  possessed  under 
the  old  practice  by  the  judges  in  question,  and  also  by  the 
officers  styled  "  supreme  court  commissioners,*'  and  are  con- 
ferred by  the  revised  statutes,  in  connection  with  sec.  20  of 
the  judiciary  act. — See  also  Graham's  practice,  chap,  ii,  sec.  2. 
The  jurisdiction  of  these  officers  being,  however,  Kmited,  the 
presumption,  as  in  all  similar  cases,  will  always  be  against  ra- 
ther than  in  favor  of  their  power  to  exercise  it,  wherever  that 
power  is  open  to  reasonable  doubt  on  any  point,  either  technical 
or  affecting  the  merits. — See  The  People  ex  rd.  Williams  v. 
BOburt,  5  How.  446  ;  1  C.  R.  (N.  S.)  75  ;  0  L.  O.  245.  Al- 
though,  however,  nothing  can  be  presumed  in  favor  of  the 
jurisdiction  of  such  officers  in  these  matters,  nothing  will,  on  the 
contrary,  be  presumed  against  it,  in  the  absence  of  actual 
proof. — £ame8  v.  Harris^  4  Comst.  374, 

It  is  clear  from  the  terms  of  the  Code  that  the  county  judge 
has  no  power  to  act  at  all  without  his  county  ;  and  in  Eddy  v. 
Hewlett^  2  C.  R.  76,  it  was  held  that  the  expression  '*  his  coun- 
ty," means,  as  regards  the  granting  of  orders,  not  tbe^  county 
within  which  the  judge  himself  resides,  but  the  county  within 
which  the  action  is  triable.  A  contrary  view  is,  however, 
taken  in  the  more  recent  case  of  Peebles  v.  Sogers^  5  How.  208, 
where  an  order,  extending  the  time  to  answer,  granted  in  the 
county  of  the  defendant's  residence  by  the  county  judge  of  that 
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county,  the  venue  having  been  fixed  in  that  of  the  piaintifi)  was 
nevertheless  sustained  as  valid  under  the  general  powers  of  the 
officer  in  question  under  the  old  practice,  as  saved  by  sec. 
403. 

The  general  powers  of  county  judges,  in  this  respect,  enlarged 
in  some  degree  by  the  Code,  (particularly  in  reference  to 
the  granting  of  injunctions,  and  to  the  proceedings  supplementary 
to  execution)  remain,  where  such  has  not  been  the  case,  substan- 
tially as  they  were  before,  under  the  then  ^existing  practice,'' 
and  are  neither  affected  nor  enlarged  by  that  measure :  MerriU 
v.  Slocum,  1  C.  R.  68 ;  3  How.  300.  It  was  accordingly  held 
in  that  case  that  the  powers  of  a  county  judge  did  not  extend 
to  the  hearing  and  deciding  of  motions,  as  such,  in  actions 
pending  in  the  supreme  coun,  but  merely  to  the  granting  of 
orders  obtainable  as  of  course  and  without  notice.  A  general 
stay  of  proceedings  until  after  the  hearing  of  a  motion,  granted 
by  an  officer  of  this  description,  without  notice  to  the  opposite 
party,  was  also  set  aside  in  Schendk  v.  McJSSe,  4  How.  246,  as 
void  for  watit  of  jurisdiction. 

It  will  be  observed  on  reference  to  sec.  40 1,  that,  in  the  first 
district,  the  powers  of  judges  at  chambers  or  out  of  court  are 
greatly  extended,  and  are  in  fact  sufficiently  large  to  include 
the  granting  of  interlocutory  orders  of  every  description,  whe- 
ther upon  or  without  notice,  with  the  single  exception  of  new 
trials  upon  the  merits.  The  powers  of  the  judges  out  of  court 
do  not,  however,  extend  to  the  granting  of  judgment  under  any 
circumstances,  except  in  the  single  instance  of  an  application 
under  sec.  247.  In  all  other  cases  the  motion  must  be  made  to 
the  court  sitting  as  such,  and  cannot  be  otherwise  entertained: 
Aymar  v.  Chase  1.  C.  R.  (N.  S.)  330. 

Although  the  exercise  of  the  office  of  judge  on  the  part  of 
inferior  officers,  by  delegation,  is  confined  within  strict  local 
limits,  the  powers  of  the  judges  themselves  are  unrestricted : 
Constitution,  art.  6,  sec.  6.  Any  judge  of  the  supreme 
court  is,  therefore,  competent  to  act  in  the  place  of  any  other,  in 
the  event  of  his  inability  to  perform  the  peculiar  duties  as- 
signed to  him  fsec.  26)  and  every  judge  moreover  possesses 
the  inherent  power  to  make  orders  of  course  in  any  suit  what- 
ever, pending  in  any  part  of  the  state,  irrespective  of  the  district, 
in  which  he  for  the  time  being  exercises  his  functions ;  and  orders 
so  made  by  him  are  equally  binding  on  all  parties,  as  they  would 
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have  been  if  made  by  a  judge  of  that  particular  district.  By 
section  401  a  restriction  is,  liowever,  imposed  upon  these  powers, 
as  regards  tlie  making  of  orders  upon  notice,  which  can  only 
be  applied  for  in  the  district  within  which  the  action  is  triable, 
or»  where  the  county  fixed  upon  for  the  trial  is  a  border  county, 
then  in  some  county  in  the  next  district,  immediately  adjoining 
thereto.  This  latter  power  does  not,  however,  extend  to  the 
first  district,  within  which  all  motions  must  be  made  in  actions 
triable  therein.  Any  proceeding  commenced  before  one  of  the 
judges  of  that  district  may,  under  the  especial  provisions  of  sec- 
tion 27,  be  continued  before  another  with  the  same  effect.  Al- 
though the  general  jurisdiction  and  ofiices  of  the  judges  of  these 
courts  remain  unaltered  by  the  Code,  the  previous  arrange- 
ments as  to  the  courts  to  be  held  by  them  are  repealed,  and 
firesh  provisions  substituted  by  title  III.  of  part  I.  of  that  mea- 
sure. 

By  section  18  it  is  prescribed  that  at  least  four  general  terms, 
and  more  if  necessary,  shall  be  held  annually  in  each  judicial 
district,  at  such  times  and  places  as  a  majority  of  the  judges  of 
such  district  shall  appoint ;  and  by  section  30  it  is  made  impera- 
tive that  at  least  two  circuit  courts  and  courts  of  oyer  and 
terminer,  and  one  special  term,  shall  be  held  yearly  in  every 
county  throughout  the  State,  (Fulton  and  Hamilton  being  consid- 
ered as  only  one  county  for  such  purpose,)  with  similar  powers 
to  the  judges  to  appoint  additional  terms  for  such  purposes. 
The  times  and  places  for  holding  such  terms  were  originally 
fixed  by  the  governor,  and  subsequently  by  the  judges,  and  are 
for  the  future  to  be  from  time  to  time  made  the  subject  of  spe- 
cial appointment  by  the  latter ;  such  appointment  to  be  made 
by  them  at  least  one  month  before  the  expiration  of  every 
second  year,  and  to  be  for  the  two  years  commencing  on  the 
first  of  January  then  next  following.  The  appointment  of 
those  terms  for  the  two  years  commencing  on  the  first  of  Janu- 
ary, 1852,  will  be  found  at  the  end  of  the  volume. 

Whenever  the  justices  of  any  one  particular  district  are 
under  personal  disqualification  in  respect  of  any  cause  pending 
therein,  the  court,  under  the  powers  of  c.  15  of  the  laws  of 
1850,  possesses  the  power  of  removing  that  cause  into  any 
other  adjoining  district. 

In  addition  to  the  above  regular  terms  and  circuits,  the  gov- 
ernor of  the  state  possesses  also,  under  sec.  28,  the  power  of 
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making  additional  appointmenU  for  such  purpose, — ^the  same  to 
be  published  in  the  state  paper  as  prescribed  by  sec.  25.  By 
c.  1.  of  laws  of  1850,  and  sec.  459  of  the  Code,  as  last  amended, 
his  powers  in  this  respect  are  greatly  enlarged,  and  he  is 
enabled  to  provide  for  the  case  of  a  term  being  in  danger  of 
failing,  and  also  for  that  of  any  one  branch  of  the  court  being 
overburdened  with  business;  those  powers  in  the  last  instance 
extending  to  the  assignment  of  other  judges  for  the  purpose  of 
disposing  of  the  arrears. 

As  before  stated,  the  appeal  from  the  decisions  of  the  general 
term  of  this  court,  lies  to  the  court  of  appeals  in  all  cases,  with 
the  single  exception  of  causes  originally  commenced  in  a 
justices'  or  other  court  of  lowest  jurisdiction,  in  which, 
(assuming  that  the  apparent  misprint  in  section  11,  after  no* 
ticed,  has  not  changed  the  law  upon  the  subject,)  this  court  is 
the  ultimate  tribunal.  The  decisions  of  the  surrogates'  courtSt 
and  also  of  all  those  subsequently  enumerated  in  this  portion 
of  the  work,  with  the  exception  of  those  of  the  superior  court 
and  court  of  common  pleas  of  the  city  of  New* York,  are  like- 
wise reviewable  by  it  in  its  appellate  capacity ;  the  appeal 
lying  in  the  first  instance  from  the  decisions  of  the  surrogate, 
and  also,  from  those  of  the  county  and  municipal  courts ;  and  in 
the  second,  after  a  previous  review  by  the  former  of  the  two 
last  tribunals,  from  the  justices'  and  other  courts  of  lowest 
jurisdiction. 

The  practice  of  this  court,  and  of  the  New  York  and  county 
courts,  is  regulated  by  general  rules  made  by  the  judges  of  the 
court,  under  the  provisions  of  sec.  470  of  the  code,  and  which 
are  henceforth  to  be  revised  every  two  years,  under  the  last 
amendment  of  that  section. 
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Although,  in  strictness,  these  courts  are  of  inferior  author- 
ity and  jurisdiction  to  those  mentioned  in  the  next  division,  yet, 
inasmuch  as  their  operation  is  of  wider  scope,  extending 
throughout  the  whole  of  the  state,  and  as  the  definition  of  their 
jurisdiction  is,  to  a  certain  extent,  a  definition  of  that  of  the 
New-York  tribunals  also,  which  last  exercise  that  jurisdiction 
in  its  full  extent  within  their  peculiar  limits,  it  has  been  thought 
better  to  follow  the  order  of  arrangement  adopted  in  the  Code 
itself,  and  to  consider  the  peculiarities  and  powers  of  these 
courts  in  the  first  instance,  before  treating  of  those  of  the 
metropolitan  district. 

The  jurisdiction  of  these  Courts  is  of  a  special  and  statutory 
nature*  and  is  thus  expressly  defined  by  sec  30  of  the  Code  as 
last  amended. 

§  30.  The  oonnty  oonrt  has  jurisdiction  in  the  following  special 

eaaeSybat  has  no  original  civil  jurisdiction  except  in  such  cases : 

1.  Civil  actions  in  which  the  relief  demanded  is  the  recovery  of  a 

j         Bom  of  money  not  exceeding  five  hundred  dollars,  or  the  recovery  of 

.  ^         the  possession  of  personal  property  not  exceeding  in  value  five  hun- 

,  I         dred  dollars,  and  in  which  all  the  defendants  are  residents  of  the 
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making  additional  appointmenU  for  such  purpose^ — ^the  same  to 
be  published  in  the  state  paper  as  prescribed  by  sec.  25.  By 
c.  1.  of  laws  of  1850,  and  sec.  459  of  the  Code,  as  last  amended, 
his  powers  in  this  respect  are  greatly  enlarged,  and  he  is 
enabled  to  provide  for  the  case  of  a  term  being  in  danger  of 
failing,  and  also  for  that  of  any  one  branch  of  the  court  being 
overburdened  with  business ;  those  powers  in  the  last  instance 
extending  to  the  assignment  of  other  judges  for  the  purpose  of 
disposing  of  the  arrears. 

As  before  stated^  the  appeal  from  the  decisions  of  the  general 
term  of  this  court,  lies  to  the  court  of  appeals  in  all  cases,  with 
the  single  exception  of  causes  originally  commenced  in  a 
justices'  or  other  court  of  lowest  jurisdiction,  in  which, 
(assuming  that  the  apparent  misprint  in  section  11,  after  no- 
ticed, has  not  changed  the  law  upon  the  subjeeU)  this  court  is 
the  ultimate  tribunal.  The  decisions  of  the  surrogates'  courtst 
and  also  of  all  those  subsequently  enumerated  in  this  portion 
of  the  work,  with  the  exception  of  those  of  the  superior  court 
and  court  of  common  pleas  of  the  city  of  New- York,  are  like- 
wise reviewable  by  it  in  its  appellate  capacity ;  the  appeal 
lying  in  the  first  instance  from  the  decisions  of  the  surrogate, 
and  also,  from  those  of  the  county  and  municipal  courts ;  and  in 
the  second,  after  a  previous  review  by  the  former  of  the  two 
last  tribunals,  from  the  justices'  and  other  courts  of  lowest 
jurisdiction. 

The  practice  of  this  court,  and  of  the  New  York  and  county 
courts,  is  regulated  by  general  rules  made  by  the  judges  of  the 
court,  under  the  provisions  of  sec.  470  of  the  code,  and  which 
are  henceforth  to  be  revised  every  two  years,  under  the  last 

Tigt2A,atetidofpage. 
The  revision  for  1853  having  recently  taken  place,  the  effect 
of  the  alterdtions  made  on  that  occasion,  is  now  incorporated 
into  the  text  of  this  volume,  by  means  of  additions  similar  to 
the  present    The  changes  effected  ire  few  m  number  and 
leave  the  practice  sab.tanii«Uy  as  it  was,  with  some  slight  mo- 
di«cations.noticedundertheirproperh*ads.   O^e effect «f these 
changes  i*  to  reduce .  jjie  aggregate  number  of  Rules  from  82 
to  QO^aAd.to  Chang*  the  enumeration  of  the  dj®'^*  P-^J'^^^ 
from  No.  le;  upward.     Rule.  17. 18, 84,  W.  and  88,  of  1849. 
are  either  wboUy  omittjd.  or  incorporat^sd  in  other  provisions  ; 
Nos.  87,  88,  ^d  $9,  as  they  now  stand,  are,  op  the  contrary, 

new  insertions. 

The  arrangement  of  subjects  remains,  however,  the  same, 
and  the  altered  enum^ation  will  doubtless  soon  become  fami- 
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Although,  in  strictness,  these  courts  are  of  inferior  author- 
ity and  jurisdiction  to  those  mentioned  in  the  next  division,  yet, 
inasmuch  as  their  operation  is  of  wider  scope,  extending 
throughout  the  whole  of  the  state,  and  as  the  definition  of  their 
jurisdiction  is,  to  a  certain  extent,  a  definition  of  that  of  the 
New-York  tribunals  also,  which  last  exercise  that  jurisdiction 
in  its  full  extent  within  their  peculiar  limits,  it  has  been  thought 
better  to  follow  the  order  of  arrangement  adopted  in  the  Code 
itselfy  and  to  consider  the  peculiarities  and  powers  of  these 
courts  in  the  first  instance,  before  treating  of  those  of  the 
metropolitan  district. 

The  jurisdiQtion  of  these  Courts  is  of  a  special  and  statutory 
nature,  and  is  thus  expressly  defined  by  sec  30  of  the  Code  as 
last  amended. 

§  30.  The  oonnty  oonrt  has  jorisdiotion  in  the  following  special 
oases,  but  has  no  original  civil  jurisdiction  except  in  snoh  cases : 

1.  Civil  actions  in  which  the  relief  demanded  is  the  recovery  of  a 
sum  of  money  not  exceeding  five  hundred  dollars,  or  the  recovery  of 
the  possession  of  personal  property  not  exceeding  in  valne  five  hun- 
dred dollars,  and  in  which  all  the  defendants  are  residents  of  the 
county  in  which  the  action  is  brought  at  the  time  of  its  commence- 
ment :  subject  to  the  right  of  the  supremo  court  upon  special  motion 
ibr  good  cause  shown  to  remove  any  such  action  to  the  supreme  court 
before  trial. 

2.  The  exclusive  power  to  review,  in  the  first  instance,  a  judgment 
rendered  in  a  civil  action  by  a  justice's  court  in  the  county,  or  by  a 
justices'  court  in  cities,  and  to  affirm,  reverse  or  modify  such  judg- 
ment. 

3.  The  foreclosure  or  satisfaction  of  a  mortgage,  and  the  sale  of 
mortgaged  premises  situated  within  the  county,  and  the  collection 
of  any  deficiency  on  the  mortgage  remaining  unpaid,  after  the  sale  of 
the  mortgaged  premises. 

4.  The  partition  of  real  property  situated  within  the  county. 
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5.  The  admeasurement  of  dower  in  land  situated  within  the  county. 

6.  The  sale,  mortgage  or  other  disposition  of  the  real  property 
situated  within  the  county,  of  an  infant  or  person  of  unsound  mind. 

7.  To  compel  the  specific  performance,  by  an  infant  heir,  or  other 
person,  of  a  contract  made  by  a  party  who  shall  have  died  before  the 
performance  thereof. 

8.  The  care  and  custody  of  the  person  and  estate  of  a  lunatic  or 
person  of  unsound  mind,  or  an  habitual  drunkard,  residing  within  the 
county. 

9.  The  mortgage  or  sale  of  the  real  property  situated  within  the 
county,  of  a  religious  corporation,  and  the  disposition  of  the  proceeds 
thereof. 

10.  To  exercise  the  power  and  authority  heretofore  vested  in  such 
courts  of  common  pleas,  over  judgments  rendered  by  justices  of  the 
peace,  transcripts  of  which  have  been  filed  in  the  offices  of  the  county 
clerks  in  such  counties. 

1 1 .  To  exercise  all  the  powers  and  jurisdiction  conferred  by  sta- 
tute upon  the  late  courts  of  common  pleas  of  the  county,  or  the 
judges  or  any  judge  thereof,  respecting  ferries,  fisheries,  turnpike 
roads,  wrecks,  physicians,  habitual  drunkards,  imprisoned,  insolyent, 
absent,  concealed  or  non-resident  debtors,  gaol  liberties,  the  removal 
of  occupants  from  state  lands,  the  laying  out  of  railroads  through  In- 
dian lands,  and  upon  appeal  from  the  determination  of  commissioners 
of  highways,  and  all  other  powers  and  jurisdiction  conferred  by  sta- 
tute, which  has  not  been  repealed,  on  the  late  court  of  common  pleas 
of  the  county,  or  on  the  county  court,  since  the  late  courts  of  com- 
mon pleas  were  abolished,  except  in  the  trial  and  determination  of 
civil  actions ;  and  to  prescribe  the  manner  of  exercising  such  juris- 
diction, when  the  provisions  of  any  statute  are  inconsistent  with  the 
organization  of  the  county  court. 

12.  To  remit  fines  and  forfeited  recognizances,  in  the  same  cases 
and  like  manner  as  such  power  was  given  by  law  to  courts  of  com- 
mon pleas.  But  the  first  subdivision  of  this  section  shall  not  apply 
to  the  county  court  of  the  counties  of  Kings  and  Erie. 

13.  To  grant  new  trials,  or  affirm,  modify,  or  reverse  judgments  in 
actions  tried  in  such  court,  upon  exceptions  or  case  made,  subject  to 
an  appeal  to  the  supreme  court  But  any  action  or  proceeding  pend- 
ing in  the  county  court,  in  which  the  county  judge  is  for  any  cause 
incapable  of  acting,  may  be  transferred  by  the  county  court  to  the 
supreme  court,  and  thereupon  the  papers  therein  on  file  in  the  county 
court  shall  be  transmitted  to  the  supreme  court  in  the  same  district, 
which  shall  thenceforth  have  jurisdiction  of  such  action  or  proceed- 
ing. 
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In  the  CSode  of  1851,  the  counties  of  Albany  and  Monroe  were 
likewise  excluded  from  the  operation  of  subdivision  12.  The 
powers  of  transfer  to  the  supreme  court  of  causes  in  which  the 
county  judge  is  from  any  reason  incapable  of  acting,  are  like- 
wise new,  haying  been  inserted  on  the  last  amendment. 

It  will  be  seen  from  this  summary,  that,  though  limited  in 
terms,  the  original  jurisdiction  of  these  tribunals  is  wide  in  its 
scope,  and  extends  over  a  number  of  most  important  matters. 
The  extent  of  that  jurisdiction  has,  however,  been  somewhat 
doubted.  In  Griswold  v.  Sheldon,  4  Comst.  581,  1  C.  R.  (N.  S.) 
261,  an  opinion  was  expressed  by  Bronson,  C.  J.,  to  the  effect 
that  the  statutory  provisions  giving  common  law  jurisdiction  to 
these  courts,  are  unconstitutional  and  void.  The  question  was 
not,  however,  actually  decided  in  that  case,  and  was  expressly 
stated  as  remaining  open  for  consideration  should  it  be  ever 
brought  before  the  court.  In  Beecher  v.  JlUen,  on  the  contrary, 
5  Barb.  S.  C.  R.  169,  it  was  expressly  decided,  that  the  legisla- 
ture had  not  exceeded  its  powers  in  conferring  the  jurisdiction  in 
question,  and  that  the  provisions  for  that  purpose  were  not  un* 
constitutional. 

The  jurisdiction  of  these  courts  being  of  a  limited  nature, 
every  fact  necessary  to  confer  it  must  be  clearly  shown  in  all 
cases,  v.  The  People  ex  rel.  WiUianut  v.  Hulburt,  5  How.  446  ; 
1  C.  R.  (N.  S.)  75.  Nothing  can  be  presumed  in  favor  of  such 
jorisdiction  without  actual  proof,  though,  on  the  contrary,  no- 
thing will  be  presumed  against  unless  actually  shown  it.  Barnes, 
V.  Harris,  4  Comst.  374. 

It  must  be  borne  in  mind,  that  with  the  exception  of  their  ap- 
pellate powers,  and  some  few  items  of  the  peculiar  statutory 
authority  formerly  vested  in  the  courts  of  common  pleas,  and 
now  attributed  to  those  tribunals,  the  supreme  court  exercises 
an  equal,  or  rather  a  paramount  jurisdiction,  over  the  same 
matters ;  and,  in  the  event  of  any  conflict  with  that  jurisdiction, 
possesses  the  power  in  most  instances  of  removing  the  con- 
troversy within  its  own  cognizance,  by  means  of  certiorari,  pro- 
hibition, or  special  order  of  removal,  as  prescribed  in  subdivi- 
sion 1  of  the  section  last  cited. 

It  may  be  a  convenience  to  the  reader  simply  to  refer  to  the 
provisions  of  the  Revised  Statutes,  in  reference  to  which  the 
special  powers  of  these  courts,  as  above  enumerated,  are  seve- 
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rally  exercisable,  though  of  course  without  entering  into  any 
discussion  on  those  subjects. 

The  statutory  provisions  respecting  foreclosure,  will  be  found 
at  2  R.  S.  p.  191  to  194,  in  connection  with  the  jurisdiction  of 
the  court  of  chancery  as  then  exercisable. 

The  statute  law  on  the  subject  of  partition,  is  contained  in 
title  III.  chap.  y.  of  part  III.  of  those  statutes,  2  R.  S.  316 
to  333. 

That  as  to  the  admeasurement  of  dower  will  be  found  in 
title  VII.  of  chap.  VIII.  of  the  same  part,  2  R.  S.  488  to  493. 

That  as  to  the  sale  or  other  disposition  of  the  real  estate  of 
infants,  and  the  specific  performance  of  contracts  by  infant 
heirs,  at  2  R.  S.  194  to  197. 

That  as  to  the  care  of  the  person  and  the  disposition  of  the 
estate  of  persons  of  unsound  mind,  at  2  R.  S.  52  to  56. 

The  general  act  for  the  incorporation  of  religious  societies, 
is  that  of  5th  April,  1813.  Laws  of  1813,  c.  60.  yariou9 
amendments  of  that  act  have  since  taken  place,  and  various 
local  acts  passed  by  the  legislature,  wliich  will  be  found  in  vol. 
3  of  the  last  edition  of  the  Revised  Statutes,  and  in  the  laws  of 
the  different  years  since  that  edition  was  published. 

The  provisions  of  the  Revised  Statutes  as  to  the  powers  of 
the  courts  of  common  pleas  over  justices'  judgments  will  be 
found  at  2  R.  S.  245  to  249. 

Tiie  statute  law  as  to  ferries  at  1  R.  S.  526  to  528. 

That  as  to  fisheries,  at  1  R.  S.  687  to  690. 

As  to  tuinpike  roads,  1  R.  S.  695  to  697. 

As  to  wrecks,  1  R.  S.  690  to  695. 

As  to  physicians,  1  R.  S.  452  to  456. 

As  to  habitual  drunkards,  2  R.  S.  52  to  56. 

(N.  B.  In  Re  Paterson,  4  How.  34,  it  was  held  that  a  habit- 
ual drunkard  may,  if  thought  proper,  be  authorized  by  order  to 
make  a  will,  without  notice  to  his  committee  or  next  of  kin.) 

That  as  to  imprisoned,  insolvent,  absent,  concealed,  or  non- 
resident debtors,  at  2  R.  S.  1  to  52,  i.  e.  in  chap.  V.  of  part  II. 
title  I.  passim.    See  also  Act  of  April  26,  1831. 

As  to  the  liberties  of  jails,  2  R.  S.  432  to  437. 

As  to  removal  of  occupants  from  state  lands,  1  R.  S.  205  to 
208. 

As  to  the  laying  out  of  railroads  through  Indian  lands,  Laws 
of  1836,  c.  316. 
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As  to  appeals  from  the  determination  of  commissioners  of 
highways,  1  R.  S.  618  to  521. 

The  general  jurisdiction  of  the  late  courts  of  common  pleas 
will  be  found  laid  down  in  title  V.  chap.  I.  part  III.  of  the  Re- 
vised Statutes,  2  R.  S.  208  to  218,  and  in  various  local  statutes, 
some  of  which  will  be  found  collected  in  vol.  2  of  the  third  edi- 
tion of  those  Statutes,  page  278  to  293,  and  the  remainder  in 
the  laws  of  the  different  years  subsequent  to  the  publication  of 
that  edition. 

The  provisions  as  to  the  collection  and  remission  of  fines  and 
forfeited  recognizances,  are  contained  in  art.  11.  title  VI.  chap. 
VIII.  part  III.  of  the  Revised  Statutes,  2  R.  S.  483  to  488. 

On  reference  to  the  Codes  of  1848  and  1849,  it  will  be  seen 
that  the  jurisdiction  of  these  courts  is  most  materially  extended 
by  the  recent  amendments.  In  the  first  place,  they  now  possess 
original  cognizance  of  actions  in  general,  instituted  for  the  re- 
covery of  either  money  or  property,  to  the  value  of  $500,  (but 
subject  to  the  controling  powers  of  the  supreme  court,)  which, 
under  the  former  measures,  did  not  come  within  the  scope  6{ 
their  jurisdiction.  The  local  exceptions  in  this  respect  with  refer- 
ence to  the  counties  of  Kings  and  Erie,  will,  however,  be  no- 
ticed ;  Albany  and  Monroe  were  likewise  excluded  under 
the  Code  of  1851.  In  the  second  place  the  statutory  authorities, 
formerly  vested  in  the  courts  of  common  pleas,  are  more  exten- 
sively attributed  to  them ;  and,  in  the  third,  by  subdivision  13 
as  it  now  stands,  the  full  powers  of  the  higher  courts  of  record, 
with  reference  to  the  review  of  their  own  decisions  on  case  or 
exceptions,  are,  for  the  first  time,  distinctly  given  to  them. 
They  thus  possess  within  themselves  all  the  usual  powers  of 
courts  of  record,  in  reference  to  the  decision  of  the  (Questions 
submitted  to  them  ;  though,  of  course,  only  within  the  limits  6{ 
their  peculiar  jurisdiction,  and  subject,  in  all  cases  where  a 
ministerial  statute  authority  is  not  exercised,  to  the  control  of 
the  appellate  tribunal.  Their  proceedings  are  governed  by  the 
new  rules  of  the  supreme  court,  so  far  as  they  are  applicable. — 
Sec.  470.  In  the  Codes  of  1848  and  1849,  the  sittings  of  this  class 
of  tribunals  were  called  and  treated  as  general  terms,  although 
held  by  only  one  judge.  In  the  present  measure,  however,  this 
nomenclature  is  abandoned,  and  it  will  be  seen  by  consulting 
section  31,  that  these  courts  are  always  open  for  the  transaction 
of  business  in  matters  which  are  not  litigated,  and  that  at  least 
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two  terms,  and  as  many  more  as  the  judge  may  appoint, 
are  to  be  held  yearly  in  each  county,  for  the  trial  of 
issues  of  law  and  fact  in  the  ordinary  course,  at  periods  to  be 
fixed  by  such  judge,  and  to  be  advertised  for  at  least  four  weeks 
in  the  state  and  county  papers  ;  with  power  for  the  designation 
of  terms  to  be  held  for  the  trial  of  issues  of  law  only,  or  of  those 
proceedings  at  which  no  jury  shall  be  required  to  attend. 

The  provisions  of  sect.  24,  as  last  amended,  confer  the  fullest 
powers  of  adjournment  with  reference  to  the  different  terms  to 
be  held  as  above  stated. 

The  appellate  jurisdiction  of  these  tribunals  has  been  before 
defined.  Their  decisions  are  reviewable  by  the  general  term 
of  the  supreme  court  under  chap.  III.  of  title  XI.  of  the  second 
part  of  the  Code. 

By  the  amendments  of  1851  and  1852,  these  tribunals  are 
substituted  for  the  supreme  court,  as  the  proper  forum 
for  the  decision  of  questions  of  title  in  suit  originally  com- 
menced in  the  justices'  courts,  but  discontinued  under  the  pro- 
visions of  sees.  55  to  62,  inclusive.  Sec.  68,  as  printed  in  the 
laws  of  1851,  has  been  omitted  to  be  corrected  in  this  respect, 
but,  that  this  is  a  mere  clerical  error,  is  self-evident. 

If  a  county  court  entertain  a  suit  for  an  amount  exceeding 
the  limits  of  its  jurisdiction  as  above  defined,  the  proceedings 
will  of  coarse  be  void. — OrisTvold  v.  Sheldon^  4.  Comst.  681  ;  I 
C.  R.  (N.  S).  261. 

In  proceedings  supplementary  to  an  execution  issued  by  the 
county  court,  a  judge  of  the  supreme  court  has  no  power  to 
make  an  order,  and  if  made,  such  order  will  be  vacated.  The 
power  in  this  respect  is  limited,  by  sec.  292,  to  a  judge  of  the 
court  or  a  county  judge,  and  therefore  the  county  judge  alone 
has  jurisdiction. — Blahe  v.  Locy,  6  How.  108. 
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CHAPTER  VI. 

OF  THE  SUPERIOR  COURT  AND  COURT  OF  COMMON  PLEAS  OF  THE 

CriY  OF  NEW  YORK. 


Tbodoh,  relatively  speaking,  of  far  higher  authority  than 
the  courts  treated  of  in  the  last  division,  these  tribunal^  possess, 
in  some  features,  an  analogous  jurisdiction.  The  superiority 
alluded  to,  consists  in  the  fact  of  their  decisions  being  re- 
viewable at  once  by  the  court  of  appeals,  without  any  inter- 
mediate revision.  Their  jurisdiction  is  also,  within  its  peculiar 
scope,  unlimited  in  its  nature,  and  unfettered  by  any  restriction 
as  to  the  form  or  amount  of  the  controversies  brought  before 
it.  These  two  tribunals  are,  in  fact,  of  coordinate  and  equal 
authority  with  the  supreme  court,  in  all  matters  duly  brought 
under  their  cognizance  ;  and,  although  the  decisions  of  the  latter 
are,  of  course,  always  considered  by  them  as  entitled  to  the 
highest  respect ;  still,  wherever  any  disagreement  of  opinion  has 
occurred,  they  have  never  hesitated  to  disregard  the  authority 
of  those  decisions,  and  to  make  rulings  to  the  contrary  effect. 

The  cases  of  Ford  v.  Babcock,  2  Sandf.  S.  C.  R.  519,  and  The 
Wdshingion  Bank  of  Westerly  v.  Palmer^  Id.  686,  may  be  men- 
tioned as  two  out  of  the  many  instances  of  the  exercise  of  this  dis- 
cretion, appearing  upon  the  recent  reports.  In  the  case  of  (hsh- 
mere  v.  De  Wolf  2  Sandf.  S.  C.  R.  879,  the  powers  of  this  court  to 
assume  jurisdiction  of  a  matter,  which,  under  ordinary  circum- 
stances, would  have  been  one  of  admiralty  cognizance,  were  also 
distinctly  asserted :  and,  although  in  Stur^is  v.  Law^  3  Sandf.  S. 
C.  R.  451,  the  court  there  refused  to  assume  jurisdiction  of  a  case 
arising  out  of  salvage,  still  that  decision  proceeded  on  a  general 
view  of  common  law  jurisdiction,  and  not  on  any  point  in  con- 
nection with  the  special  powers  of  these  courts. 

It  would  seem  that  doubts  have  been  started  as  to  the  equity 

Jurisdiction  of  the  superior  court,  but,  when   examined  into, 

•  those  doubts  appear  to  rest  upon  little  or  no  foundation.    The 

preamble  of  the  Code,  and  sec.  69,  when  read  in  connection  with 

the  unlimited  cognizance  of  actions  within  their  local  limits^ 
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which  is  conferred  upon  these  courts  in  general  by  sec.  33,  and 
moreover  with  the  peculiar  cognizance  of  transferred  equity 
cases  given  to  the  superior  court  by  sec.  47,  are  utterly  and 
irreconcilably  at  variance  with  any  such  notion;  and  jurisdiction 
of  this  nature  has  been  exercised  by  this  court  from  the  ori- 
ginal passage  of  the  Code,  without  any  question  whatever.  To 
cite  cases  upon  the  subject  would  be  really  superfluous,  as  the 
exercise  of  that  jurisdiction  appears  in  almost  every  page  of  the 
three  volumes  of  Sandford's  Reports. — Cashmere  v.  De  Wolfe^ 
above  cited  ;  Linden  v.  Hepburn  3  Sandf.  S.  C.  R.  668 ;  3  C.  R. 
165  ;  5  How.  188.  and  Maym  v.  Oriswold^  3  Sandf.  S.  C.  R. 
463,  may  be  taken  as  types  of  this  class  of  cases,  but  to  attempt 
to  cite  the  whole  of  them,  would  be  unnecessary. 

It  need  scarcely  be  said  that  the  reports  of  cases  decided  in 
this  court  are  of  high  authority,  and  possess,  moreover,  a  geiie^ 
ral  character  of  unity  with  each  other,  owing  to  the  peculiar 
centralization  of  the  court,  and  to  that  constant  communication 
which  takes  place  between  all  the  judges  composing  it,  which, 
in  the  more  widely-diflTused  attributes  of  the  supreme  court  is, 
of  course,  physically  impracticable. 

The  jurisdiction  of  these  courts  and  of  those  comprised  in  the 
next  division  are  thus  defined  by  the  Code. 

§  33.  The  jurisdiction  of  the  saperior  court  of  the  city  of  New 
York,  of  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  of  the  mayors'  courts  of  cities,  and  of  the  recorders^  courts  of 
cities,  shall  extend  to  the  following  actions  : 

1  •  To  the  actions  enumerated  in  section  one  hundred  and  twenty* 
three  and  one  hundred  and  twenty-four,  when  the  cause  of  action 
shall  have  arisen,  or  the  subject  of  the  action  shall  be  situated,  with- 
in those  cities  respectively. 

2.  To  all  other  actions  where  all  the  defendants  shall  reside, 
or  are  personally  served  with  the  summons  within  those  cities 
respectively,  or  where  one  or  more  of  several  defendants,  jointly  lia- 
ble on  contract,  reside  or  are  personally  served  with  the  summons, 
within  those  cities  respectively,  except  in  the  case  of  mayors'  and  re- 
corders' courts  of  cities,  which  courts  shall  only  have  jurisdiction 
where  all  the  defendants  reside  within  the  cities  in  which  such  courts 
are  respectively  situated.  The  supreme  court  may  remove  into  that 
court  any  action  brought  under  this  subdivision  and  pending  in  the 
superior  court,  or  court  of  common  pleas  for  the  city  and  county  of 
New  York,  and  may  change  the  place  of  trial,  therein,  as  if  such  ac- 
tion had  been  commenced  in  the  supreme  court ;  such  order  for  re- 


1 


SUPERIOR  COURT  AJH}  COURT  OF  COMMON  PLBA&  33 

moral  and  for  change  of  plaee  of  trial  to  be  made  in  the  snpreme 
eomi  Qpoa  motion,  and  on  filing  a  certified  copy  of  such  order  in  the 
ofice  of  the  clerk  of  the  superior  court,  or  of  the  court  of  common 
pleas,  aoch  cause  shall  be  deemed  to  be  removed  into  the  supreme 
oourt»  which  shall  proceed  ihereiu  as  if  the  same  had  originally  been 
commenced  there  ;  and  the  clerk  with  whom  such  order  is  filed,  must 
forthwith  deliver  to  the  clerk  of  the  county  in  which,  by  such  order, 
the  trial  is  ordered  to  be  had,  to  bo  filed  in  his  office,  all  process, 
pleadings,  and  proceedings  relating  to  such  cause.  And  any  action 
or  proceeding  pending  in  any  mayor's  or  recorder's  court,  in  which 
the  judge  is  for  any  cause  incapable  of  acting,  may  by  such  court  be 
transferred  to  the  county  court  of  the  county ;  and  thereupon  the 
papers  on  file  in  the  mayor's  or  recorder's  court  shall  be  transmitted 
to  the  county  court ;  which  shall  thenceforth  have  jurisdiction  of  such 
aetion  or  proceeding. 

3.  To  actions  against  corporations,  created  under  the  laws  of  this 
state,  and  transaeting  their  general  business,  or  keeping  an  offi<!fe  for 
the  transaction  of  business  within  those  cities  respectively,  or  estab- 
lished by  law  thetein,  or  created  by  or  under  the  laws  of  any  other 
state,  government,  or  country,  for  the  recovery  of  any  debt  or  da- 
mages, whether  liquidated  or  not,  arising  upon  contract  made,  exe- 
cuted, or  delivered  within  the  state,  or  upon  any  cause  of  action  aris- 
iDg  therein. 

The  actions  enumerated  in  subdivision  1,  are  all  either  real 
actions,  or  otherwise  of  a  local  nature,  requiring  trial  by  a  local 
court,  and^a  s  such,  peculiarly  falling  within  the  cognizance  of 
these  courts,  as  answering  that  description.  Subdivision  2  is  ex- 
tended in  operation,  and  somewhat  altered  in  phraseology  from 
the  same  provision  as  it  stood  in  the  Code  of  1851.  The  extension 
is  with  reference  to  actions  against  defendants  jointly  indebted 
on  contract ;  service  on  any  one  of  whom  within  the  limits  is  now 
sufficient  to  confer  jurisdiction.  Under  these  provisions  any 
cause  of  action  whatsoever  is  now  cognizable  by  these  courts, 
provided  the  conditions  precedent  as  to  residence  or  service  are 
satisfied ;  but  it  will  be  seen  that,  under  the  latter  part  of  the 
clause,  the  supreme  court  possesses  the  same  powers  of  remov- 
ing  actions  from  these  courts  into  any  other  county  within  its  own 
peculiar  cognizance,  which  it  possesses  with  reference  to  the 
change  of  the  place  of  trial  from  one  of  those  counties  to 
another ;  and  this  power  has  been  extended  by  the  laat  amendment 
and  made  applicable  to  any  action  brought  under  this  last  sub- 
divitton,  whether  transitory  or  not,  without  restriction.    This 
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power,  ho wever,  extended  as  it  is,  in  no  practical  respect  derc^ates 
from  the  co-ordinate  authority  of  the  New  York  tribunals,  and 
is,  in  itselfy  one  most  essential  to  the  ends  of  justice^in  reference 
to  cases  in  which  the  jurisdiction  of  the  latter  may  have  been  ac- 
quired by  casual  service  within  their  district ;  the  real  matter  in 
controversy  being  situate  elsewhere,  and  the  evidence  in  sup- 
port of  that  matter,  being  only  there  attainable.  It  is  evident 
that  where  the  parties  all  reside  in  New  York,  and  the  cause  of 
action  is  either  purely  transient,  or  locally  situate  within  that 
city,  this  power  can  never  in  practice  be  exercised,  and  there- 
fore any  conflict  of  jurisdiction  on  the  subject  is  highly  impro- 
bable. 

The  further  provision,  as  to  the  removal  of  causes  pending  in 
a  mayor's  or  recorder's  court,  in  which  the  judge  is  incapable  of 
acting,  was  also  first  inserted  on  the  recent  amendment,  as  a 
necessary  corollary  to  the  similar  provision  as  to  county  courts, 
in  subdivision  13,  of  sec.  30. 

It  seems  clear  that  an  order  of  this  nature,  on  the  part  of  the 
supreme  court,  removes  the  cause,  and  not  merely  the  place  of 
trial,  notwithstanding  the  note  at  2  C.  R.  50. 

The  superior  court  itself  has  imposed  analogous  limits  on  its 
own  jurisdiction  in  the  case  of  Ming  v.  McCbun^  3  Sandf.  S.  C.  R. 
524,  where  it  refused  to  entertain  a  cause  in  which,  (although 
in  every  other  respect  it  was  clearly  within  the  scope  of  its 
cognizance,  both  as  regarded  the  parties  and  the  origin  of 
the  cause  of  action,)  the  title  to  land  in  another  county  came, 
nevertheless,  into  question  ; — and  which  county  might,  there- 
fore, under  sec.  123,  be  fairly  contended  to  be  the  proper  place 
of  trial. 

On  the  subject  of  jurisdiction  by  service,  the  superior  court 
has  throughout  been  disposed  to  take  a  rigid  view  of  its  own 
powers.  Thus,  in  Delafidd  v.  Wright,  3  Sandf.  S.  C.  R.  746 ;  i 
C.  R.  (N.  S.)  123,  (a  suit  brought  against  two  joint  debtors,  as 
such,)  the  objection  that  one  of  the  defendants  was  neither  a 
resident,  nor  served  with  process  within  the  limits,  was  held  to 
be  fieital,  and  the  complaint  was  dismissed  for  want  of  jurisdic- 
tion, notwithstanding  that  the  resident  defendant  had  appeared, 
and  had  put  in  a  separate  defence. — See  Note  on  the  subject 
at  1  C.  R.  (N.  S.)  341.  In  Fisher  v.  Ourtia,  2  C.  R.  62,  and 
fn  re  Carr,  Id.  63,  attachments  which  had  been  issued  against 
non-resident  debtors  were,  on  similar  grounds,  held  to  be  invalid. 
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and  it  was  diBtinctly  laid  down  in  the  former  case^  that,  to  give 
the  court  jarisdiction,  all  the  defendants  must  either  be  resident, 
or  be  served  within  the  limits,  according  to  the  terms  of  the  sec- 
tion. This  role  is,  however,  relaxed,  as  regards  the  case  of 
parties  jointly  indebted,  by  the  recent  amendment,  service  on 
any  one  of  whom,  or  residence  within  the  limits,  is  now  sufficient 
to  confer  jurisdiction,  and  to  sustain  a  judgment  entered  up 
against  all  on  the  joint  indebtedness.  Of  course  this  rule  will 
not  apply  where  the  liabilities  of  such  parties  are  several, 
although  arising  under  the  same  contract. 

In  cases  where  the  jurisdiction  arises  under  sec.  128  and  124, 
in  respect  of  local  matters,  the  non«residence  of  some  of  the  de- 
fendants will  form  no  ground  of  objection. — See  the  principles 
laid  down  on  this  subject  in  Cashmere  v.  OroweU^  1  Sandf.  S. 
C.  R.  715  ;  1  C.  R.  95  ;  and  asserted  in  the  subsequent  deci- 
sion of  Cashmere  v.  De  Wolfc^  before  referred  to,  although  the 
particular  provision  of  the' Code  of  1848,  in  respect  of  which 
that  case  was  decided,  has  been  repealed  by  the  subsequent 
amendments. 

Ahhoagh  service  within  the  limits  confers  jurisdiction,  with- 
out respect  to  the  residence  of  the  party  so  served,  still  the 
court  will  not  sanction  any  attempt  to  bring  a  party  within  that 
jurisdiction,  by  any  fraud  or  misrepresentation,  and  will  set  aside 
a  service  effected  by  such  means. — (JarperUer  v.  Spocmer,  2  Sandf. 
S.  C.  R.  717;  2  C.  R.  140,  which  decision  appears  to  have  been 
affirmed  by  the  general  term,  3  C.  R.  28. 

Where  a  defendant,  irregularly  served,  gave  notice  of  re- 
tainer, and  afterwards  moved  to  set  the  proceedings  aside  for 
want  of  jurisdiction,  it  was  held  in  the  common  pleas  that  he 
was  too  late,  and  that  the  court  had  acquired  jurisdiction  by  his 
voluntary  appearance. — Smith  v.  Dipeer^  2  C.  R.  70. 

In  re  De  AngeUs^  1  C.  R.  (N.  S.)  349,  the  question  as  to  the 
powers  of  the  court  of  common  pleas,  to  award  as  to  the  custody 
of  children,  pending  an  action  for  divorce  between  their  parents, 
was  raised  ;  and  it  was  held  that  the  custody  of  infants  was  a 
matter  of  special  jurisdiction,  formerly  vested  in  the  court  of 
chancery  alone,  and  was  therefore  not  a  necessary  incident  to. 
the  action  of  divorce,  but  of  a  distinct  and  independent  nature. 
It  was  accordingly  decided  that  the  powers  of  the  court  of 
common  pleas  did  not  extend  so  far  as  to  enable  them  to  make 
any  award  on  the  subject,  and  that  the  supreme  court  was  the 
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only  competent  tribunal  for  that  purpose.  Of  course  the  prin* 
ciple  here  laid  down  is*  if  established,  equally  applicable  to  the 
jurisdiction  of  the  superior  court,  and  of  all  other  local  tribunals, 
whatever  the  extent  of  their  powers  in  other  respects. 

In  addition  to  the  powers  which  it  possesses  in  common 
with  the  superior  court,  the  court  of  common  pleas  is  also  in- 
vested by  sections  34  and  352  of  the  Code,  with  the  peculiar  cog- 
nizance of  appeals  from  the  marine  court  of  New  York,  and 
also  from  the  justices'  courts  within  that  city — a  branch  of 
jurisdiction  formerly  exercised  by  the  sister  tribunal. 

The  statutory  provisions  for  the  constitution  of  this  court,  i.  e. 
the  common  pleas,  will  be  found  at  2  R.  S.  216,  and  in  various 
subsequent  acts,  collected  in  the  third  edition  of  those  statutes, 
vol.  II.  page  284  to  289.  The  organization  of  the  superior 
court  was  effected  by  c.  137  of  the  laws  of  1828 — which  act, 
and  the  subsequent  provisions  affecting  it,  will  be  found  in  vol. 
II.,  pages  311  to  317,  and  likewise  at  page  701  of  vol.  III.  of  the 
same  edition,  and  in  the  laws  of  the  different  sessions  subse- 
quent to  its  publication. 

In  addition  to  the  justices  of  the  superior  court,  as  originally 
constituted,  provision  is.  made  by  the  Code,  sec.  41  to  45,  for  the 
election  of  three  additional  judges,  and  for  their  classification 
in  a  manner  analogous  to  that  of  the  elected  judges  of  the 
court  of  appeals ;  their  future  terms  of  office,  after  the  expi- 
ration of  those  under  such  classification,  to  be  six  years. 
The  jurisdiction  of  the  judges  so  appointed  is  co-extensive  with 
that  of  the  judges  of  the  court  under  its  original  constitution  : 
Huff  y,  Bennett^  2  C.  R.  139.  In  section  47,  provision  was 
made  for  the  transfer  to  this  court  of  some  portion  of  the  ar- 
rears of  issues  of  law  and  equity  cases  then  pending  in  the  su- 
preme court,  and,  under  section  49,  the  hearing  of  these  trans- 
ferred cases  was,  for  a  term  of  two  years,  to  be  the  peculiar  of- 
jSce  of  the  three  judges  to  be  so  elected.  By  c.  2  of  the  laws  of 
1851,  this  last  section  was,  however,  repealed,  and  the  three 
judges  in  question  now  exercise  the  general  functions  of  judges 
of  the  court,  without  any  distinction  between  them  and  those 
appointed  under  its  original  constitution.  In  Oiks  v.  Lyon^ 
4  Comst  600,  1 C.  R.  (N  .S.)  257,  it  was  held  that  the  power  of 
the  supreme  court  in  the  foregoing  respect  was  confined  to 
equity  causes  existing  at  the  passage  of  the  Code,  and  that  a 
cause  subsequently  commenced  could  not  be  so  transferred  to 
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the  superior  court ;  and  all  the  proceedings  in  a  case  of  that  de- 
scription were  accordingly  set  aside.  The  powers  and  offices 
of  the  general,  special,  and  trial  terms  of  these  courts,  (the  latter 
term  being  synonymous  with  that  of  circuit  court,)  are  identical 
with  those  of  the  supreme  court  before  noticed.  The  practice 
in  them  is  regulated  by  the  general  rules  of  the  latter  tribunal ; 
but  the  superior  court  has  also  published  a  further  set  of  rules 
for  its  own  guidance^  with  reference  to  the  arrangement  of  the 
business  before  it,  and  the  mode  of  transacting  that  business. 
The  common  pleas  has  likewise  made  some  few  regulations  on 
similar  matters,  particularly  in  reference  to  the  hearing  of  ap- 
peals from  the  marine  and  justices'  courts. 

It  has  before  been  mentioned  that  the  appeal  from  the  general 
terms  of  both  these  tribunals,  lies  direct  to  the  court  of  appeals 
without  any  intervening  jurisdiction,  and  that  their  appellate 
cognizance  over  the  inferior  courts  within  the  city,  is,  since  the 
Code  of  1849,  peculiarly  exercised  by  the  court  of  common 
pleas,  under  sees.  94  and  852. 


CHAPTER  VII. 
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It  will  not  be  necessary  to  detain  the  reader  at  any  length 
on  the  subject  of  the  powers  and  jurisdiction  of  these  courts,  as, 
with  reference  to  the  cognizance  of  actions  in  general,  they  are 
substantially  the  same  as  those  treated  of  in  the  last  division ; 
but  with  the  important  exception  that  mere  service  within  the 
limits,  is  not  here  sufficient  to  confer  jurisdiction,  but,  under 
subdivision  2  of  sec.  33,  as  before  cited,  absolute  residence  of 
all  the  defendants  within  the  city  in  which  each  of  such  courts 
is  situated,  is  an  absolute  prerequisite  to  its  exercise  of  any  func- 
tions whatever,  except  in  cases  strictly  local  in  their  nature,  and 
falling  as  such  within  subdivision  1  of  that  section.  These  courts 
are  likewise  devoid  o(any  appellate  jurisdiction  whatever,  and 
fteir  own  proceedings  are  not  subjects  of  review  by  the  court 
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of  appeals,  until  they  have  been  previously  submitted  to  the  in- 
termediate jurisdiction  of  the  supreme  court. 

The  recent  provision  as  to  removal  into  the  supreme  court, 
of  cases  pending  in  these  jurisdictionst  in  which  the  judge  is»  in 
any  manner,  incapable  of  actings  will,  of  course,  be  noticed. 

It  would  seem  that  by  the  terms  of  sec.  470,  if  strictly  con- 
strued, the  rules  of  the  supreme  court  are  not  binding  upon 
these  tribunals,  but  only  on  the  county  courts ;  but  there  can 
be  little  doubt  that  in  practice  they  will  be  found  the  safest,  if 
not  the  only  safe  guides  to  follow. 

The  statutory  provisions  on  the  subject  of  the  organization  of 
these  courts,  will  be  found  collected  in  volume2  of  the  last  edition 
of  the  Revised  Statutes,  pages  293  to  311.  The  cities  in  which 
they  are  thereby  established,  are  Albany,  Hudson,  Troy,  Bufialo, 
and  Utica,  and  also  Rochester ;  but  the  last  court  has  since  been 
abolished  by  c.  303  of  the  laws  of  1849.  In  vol.  3  of  the  same 
edition,  pages  702  to  708,  inclusive,  will  be  found  various  pro- 
visions in  relation  to  the  same  courts,  and  also  those  establishing 
a  similar  court  in  the  City  of  Oswego,  subsequently  amended  by 
c.  134,  of  the  laws  of  1849. 

The  city  court  of  Brooklyn  was  established  by  c.  125,  of  the 
laws  of  1849,  amended  by  c.  102,  of  the  laws  of  1850. 

By  c.  138,  of  the  latter,  the  act  as  to  the  establishment  of  these 
courts  in  Buffalo  is  amended. 


CHAPTER    VIII. 

OF  JUSTICBS'  COURTS  IN  GENERAL^  INCLUDING  THE  MARINE  AND 
JUSTICES'  COURTS  IN  THE  CITY  OF  NEW-YORK. 


In  pursuing  the  analysis  of  the  different  courts  of  civil  juris- 
diction within  this  state,  whose  practice  and  proceedings  are 
affected^ by  the  code,  we  come,  in  the  last  place,  to  the  courts  of 
inferior  jurisdiction  above  enumerated.  For  all  general  purposes 
the  powers  of  these  different  courts  are  substantially  the  same, 
though  the  marine  court,  under  sec.  65,^088esse8  peculiar  au- 
thority in  reference  to  actions  on  contract,  in  respect  of  serv- 
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ices  performedt  or  of  tort  for  injuries  committed  on  board  vessels 
in  the  merchant  service ;  subject  however,  in  all  respects^to  the 
paramount  authority  of  the  United  States'  courts,  in  cases  i^i 
admiralty  or  maritime  jurisdiction. 

The  general  provisions  on  the  subject  of  these  courts,  are 
contained  in  title  VI.  of  part  I.  of  the  code,  and  the  boundaries 
of  their  jurisdiction  are  laid  down  in  sec.  53,  when  read  in  con- 
nection with  the  provision  of  65,  above  referred  to,  and  also 
with  those  in  reference  to  actions  upon  the  charters  or  by-laws 
of  the  corporation  of  the  different  cities  in  which  justices'  courts 
are  held,  contained  in  the  same  and  the  two  following  sections. 

The  plan  before  laid  down  for  the  general  scope  of  the  work, 
forbids  any  lengthened  discussion  on  the  subject  of  this  jurisdic- 
tion ;  but  it  may  be  shortly  defined  as  limited,  in  ordinary  cases, 
to  causes  of  action  where  the  value  of  the  matter  in  dispute 
does  not  exceed  $100,  but  as  comprising  a  very  general  cogni- 
zance  of  controversies  within  that  limit,  save  those  oply  which, 
by  sec.  54,  are  made  the  subjects  of  special  exception.  In  ac* 
tioDs  on  surety  bonds  taken  by  these  courts  in  the  exercise  of 
their  jurisdiction,  their  powers  are  of  wider  extent ;  and,  in 
reference  to  the  taking  of  judgments  by  confession,  under  the 
provisions  of  the  revised  statutes,  those  powers  extend  to  all 
cases  where  the  amount  confessed  does  not  exceed  $200.  A 
plaintiff  cannot,  however,  split  up  an  undivided  demand  into 
different  actions  for  the  purpose  of  conferring  jurisdiction, 
though  it  would  seem  he  may  consent  to  reductions,  or,  on  too 
large  a  recovery,  may  remit  the  excess  for  that  purpose.  It 
would  seem,  also,  that  by  consent  of  the  defendant,  but  not 
otherwise^  a  larger  demand  may  be  divided,  in  order  to  the 
'  confession  of  separate  judgments  for  different  portions  of  it. 

By  section  54,  the  following  causes  of  action  are  excepted 
from  the  jurisdiction  of  these  courts : 

1.  Cases  to  which  the  people  are  a  party,  except  for  penal- 
ties within  the  limitation  above  laid  down. 

2.  Cases  in  which  the  title  to  real'  property  shall  come  into 
question. 

8.  Civil  actions  for  assault,  battery,  false  imprisonment, 
libel,  slander,  malicious  prosecution,  criminal  conversation,  or 
seduction. 

4.  Matters  of  account  where  the  sum  total  of  the  accounts 
of  both  parties  to  the  controversy  exceeds  $400,  and 
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5.  Actions  against  executors  or  administrators  as  such. 
N.  B. — Parties  standing  in  these  capacities  are,  however, 
competent  to  sue  as  plaintiffs,  and  the  defendant,  in  that  case* 
may  plead,  and  if  he  prevail,  may  enter  and  enforce  judgment 
for  a  set  off,  as  in  the  higher  courts. 

With  reference  to  No.  4,  it  might  probably  be  held,  that  an 
action  may  be  maintained  in  respect  of  a  balance  actually  struck 
and  settled,  though  the  aggregate  items  of  the  accounts  on 
which  it  arises  exceed  $400,  provided  no  question  arises  on  the 
accounts  themselves  as  such.  When,  howev^,  such  is  the 
case,  and,  it  would  seem,  whenever  the  objection  is  formally 
taken,  the  court  has  no  jurisdiction,  however  small  the  actual 
balance  may  be. — Lockwood  v.  Isaacs,  1  C.  R.  29. 

The  mode  of  assertion  of  the  defendant's  claim  to  exemption 
from  suit  in  these  courts,  where  the  title  to  real  property  may 
come  into  question,  is  pointed  out  by  sections  55  to  59  inclu- 
sive. (The  power  given  to  the  justice  by  sec.  62  to  continue 
any  personal  causes  of  action,  independent  of  those  stayed  on 
this  account,  will  of  course  not  be  overlooked.)  The  course 
to  be  pursued,  on  this  objection  being  taken,  is  the  putting  in  of 
a  written  answer,  showing  such  to  be  the  case,  accompanied 
by  an  undertaking,  executed  by  one  or  more  sufficient  sureties, 
in  a  penalty  of  9100,  conditioned  for  the  giving  a  written 
admission  of  service  of  summons  and  complaint  in  the  county 
court,  in  the  event  of  the  same  Being  deposited  with  the  justice 
within  thirty  days  thereafter,  such  admission  to  be  given  within 
ten  days  from  the  time  of  that  deposit;  and  conditioned  also  for 
the  defendant's  rendering  himself  amenable  to  all  process  of 
that  court,  in  those  cases  where,  at  the  time  of  giving  the 
undertaking,  he  has  already  been  arrested  under  the  authority 
of  the  inferior  tribunal.  It  would  be  prudent,  on  the  prepara- 
tion of  an  undertaking  of  this  nature,  to  follow  the  rules 
hereafter  laid  down  with  reference  to  those  required  by  the 
superior  courts;  but  this  does  not  appear  to  be  imperative, 
but  to  rest  in  the  discretion  of  the  justice.  In  Davis  v.  Jimes^ 
3  C.  R.  63,  it  was  held  that  the  limitation  of  ten  days  in  the 
above  provision  is  absolutely  imperative,  and  that  the  court 
above  possesses  no  power  of  curing  the  defect  by  amendment, 
if  the  defendant,  through  ignorance  of  the  deposit  of  the  sum- 
mons and  complaint  with  the  justice,  (of  which  it  would  seem 
the  plaintiff  is  not  bound  to  give  any  notice,)  omit  to  furnish 
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the  required  admission  within  the  period  so  limited  ;  the  mere 
deposit  of  the  summons  not  being  a  commencement  of  the 
action  sufficient  to  give  the  court  jurisdiction  to  exercise  its 
general  powers  of  amendment,  under  sees.  173  and  174. 

On  the  delivery  of  the  undertaking  above  described,  the  cause 
is  to  be  discontinued  before  the  justice,  but,  if  the  defendant 
omit  to  take  this  step,  his  jurisdiction  is  restored  notwithstand- 
ing the  answer,  and  the  defence  of  title  being  in  question  will 
then  no  longer  be  admissible,  unless  that  fact  appear  upon  the 
plaintiffs  own  showing,  in  which  last  event  the  action  cannot  be 
maintained,  but  must  be  dismissed  with  costs ;  and  it  would 
seem  that  in  such  cases  the  justice  cannot  take  cognizance  of 
the  cause  even  by  consent  See  Striker  v.  Mott^  6  Wendell 
4(15. 

The  point  as  to  whether  title  to  lands  does  or  does  not  come 
into  question,  appears  to  be  cognizable  by  the  justice  in  the  first 
instance,  where  there  is  no  reasonable  doubt  on  the  subject,  but 
not  where  any  such  doubt  exists.  Whenever  any  real  point 
of  this  nature  arises,  the  case  is  likely  to  be  one  of  difficulty^ 
and  can  only  be  dealt  with  by  the  higher  tribunal.  The  mere 
pleading  of  a  grant  of  the  legislature^  in  an  action  brought  for 
the  assertion  of  a  public  right,  was  held  in  Broivn  v.  Scofieldj 
6  Barb.  S.  C.  R.  239,  (an  action  for  damages  for  obstructing  a 
navigable  river,)  as  not,  in  its  nature,  a  case  of  claim  of  title  to 
lands  sufficient  to  oust  the  justices'  jurisdiction.  The  assertion 
of  a  private  right  of  way  has,  however,  been  uniformly  held 
to  be  a  question  involving  title.  See  Striker  v.  Mott,  above 
referred  to  ;  Boyce  v.  Brown^  3  How.  891 ;  7  Barb.  S.  C.  R.  80. 

It  will  be  observed  on  a  comparison  of  the  Codes  of  1849  and 
1851,  that  the  county  court  is  now  substituted  for  the  supreme 
court,  as  the  tribunal  in  which  the  action  in  lieu  of  that 
discontinued  before  the  justice,  is,  for  the  future,  to  be  brought 
in  all  cases.  See,  however,  the  error  in  printing  sec.  68,  be- 
fore noticed. 

On  the  bringing  of  such  substituted  action,  the  suit  is  in  ef* 
feet  one  in  the  county  court,  and  judgment  is  to  be  entered 
on  its  decision  as  such.  In  one  respect,  however,  the  pro* 
ceedings  differ,  and  that  is  with  reference  to  the  pleadings.  It 
was  at  first  held  that  these  must  be  the  same  as  those  before  the 
justice,  and  that  they  could  not  be  amended  in  matters  of  sub- 
ttancey  and  also  that  a  reply  could  not  be  now  put  in,  in  such  a  suit 
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under  any  circumstances.  See  McNamara  y.  BUdy^  4  How. 
44 ;  CuBsm  v.  Whaha,  5  How.  802 ;  1  C,  R.  (N.  S.)  27 ;  and 
WendeU  v.  MitdieU^  5  How.  424.  In  the  last  case  it  was,  how- 
ever, considered  that,  in  matters  of  mere  form,  the  court  might 
permit  an  amendment,  according  to  the  old  practice.  See  19 
Wend.  123. 

The  view  taken  in  the  above  cases  has,  however,  been  con- 
troverted by  those  of  Kiddle  v.  Degrooty  i  C.  R.  (N.  S.)  202 
and  272,  and  Jewett  v.  Jetvettf  6  How.  185  ;  the  latter  a  deci- 
sion  of  the  general  term ;  in  both  which  cases  it  was  expressly 
held  that,  although  the  same  cause  of  action  on  the  one  hand, 
and  the  same  ground  of  defence  on  the  othe)r,  must  be  relied 
on,  as  in  the  justices'  court,  yet,  with  this  limitation,  the  same 
forms  of  pleadings  are  applicable,  and  the  same  rules  will  gov- 
ern, as  in  other  cases  in  the  court  of  higher  jurisdiction.  Such 
was  also  the  case  under  the  Code  of  1848,  Boyee  v.  Brown^  7 
Barb.  S.  C.  R.  80,  8  How.  891, — and  this  view  seems  to  be 
decidedly  preferable. 

For  the  purposes  of  appeal,  proceedings  of  this  nature  will 
be  held  to  be  actions  in  a  justices'  court,  and  the  court  of  appeals 
has  accordingly  no  jurisdiction  to  review  the  decision  of  the 
supreme  court  thereupon. 

A  system  of  rules  with  reference  to  the  pleadings  and  prac- 
tice in  these  courts,  is  laid  down  by  section  64  of  the  Code^ 
which,  in  a  great  many  respects,  but  not  altogether,  supersedes 
the  provisions  of  the  Revised  Statutes  in  reference  to  these  tri* 
bunals  in  general,  including  the  proceedings  therein,  the  removal 
thereof  by  certiorari,  and  the  review  of  their  decisions.  The 
whole  of  those  provisions  must  therefore  be  still  made  the  sub- 
jects of  careful  study,  in  connection  with  those  of  the  Code. 
They  will  be  found  in  titles  TIL  and  IV.  of  chap.  II.  part  III.  of 
the  Revised  Statutes,  2  R.  S.  224  to  275,  and  in  various  subse- 
quent acts  on  the  same  subject,  collected  in  the  third  edition,  vol* 
2,  pages  323  to  873,  and  likewise  at  pages  708  and  709  of  vol. 
8.  The  recent  organization  of  the  marine  court  will  be  found 
in  c.  144  of  the  laws  of  1849,  and  its  original  constitution  in  the 
revised  laws  of  1818.  C.  22  and  58  of  the  same  year  (1849), 
contain  provisions  with  reference  to  the  justices'  courts,  of 
Rochester  and  Hudson;  whilst  c.  196  and  514  of  the  laws  of 
1851,  have  reference  to  those  in  the  city  of  New  York.  In 
certain  respects,  such  as  the  form  of  summons  and  other  pro- 
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ceediDgs  not  expressly  provided  for  by  the  Code,  the  marine 
court  and  justices*  courts  of  New  York  are  governed  by  their 
own  statutory  practice,  and  not  by  that  prescribed  by  the  Re- 
vised Statutes  in  reference  to  justices'  courts  in  general.  See 
WaUams  V.  Price,  2  Sandf.  S.  C.  R.  229 ;  ahen  v.  (hit,  9 
C.R.23;  Jack$(my.Wheedon,BC.R.  186;  Klenckv.De Forest, 
8  C.  R.,  185,  and  other  cases.  In  all  matters,  however,  which 
are  regulated  by  the  provisions  of  the  Code,  those  provisions  are 
applicable  to  all,  without  distinction.    See  sec.  68. 

The  leading  characteristics  of  the  system  thus  established  is 
the  admissibility  of  oral  and  unverified  pleadings  in  all  cases^ 
except  where  an  answer  of  title  being  in  question  has  been  put 
in ;  coupled  with  the  most  unlimited  powers  of  amendment  and 
disregard  of  mere  technical  objections.  By  subdivision  15  of 
section  M,  the  provisions  of  the  Code  respecting  the  forms  of 
and  parties  to  actions,  the  times  of  commencing  them,  the  rules 
of  evidence,  and  the  service  of  process  on  corporations,  are 
made  applicable  to  these  courts ;  the  last  of  these  particu- 
lars being  a  provision  on  the  recent  amendments ;  but,  in  all 
other  respects,  as  before  adverted  to,  the  practice  in  them  is 
totally  diverse  from  and  irreconcilable  with  that  of  the  higher 
courts,  as  established  by  that  measure.  It  remains  to  notice 
some  few  decided  points  in  reference  to  that  practice,  which 
may  bear  upon  the  exercise  of  the  appellate  jurisdiction  of  the 
courts  above. 

The  jurisdiction  of  these  courts  being  of  a  limited  nature,  is 
of  course  subject  to  the  same  strict  rules  before  adverted  to, 
under  the  head  of  county  courts.  The  mere  issuing  of  a  sum* 
mens  however,  prima  facie,  confers  jurisdiction ;  and,  if  such  sum- 
mons be  served  within  the  limits  of  the  authority  of  the  court,  the 
presumption  will  lie  that  it  was  duly  served.  If  a  warrant  be 
issued,  the  reverse  is  the  case,  and  the  facts  warranting  its  issue 
mast  all  be  strictly  proved. — Barnes  v.  Harris^  4  Comst.  374. 

The  justices'  courts  have  jurisdiction  in  actions  against  do* 
mestic,  but  none  whatever  in  those  against  foreign  corporations. 
This  last  objection  is,  however,  capable  of  being  waived,  if  the 
defendants  appear  and  plead  to  the  merits,  without  insisting  on 
'M-^PoukUng  v.  Hudson  Momuf.  Co.,  3  C.  R.  823. . 

In  the  city  of  New  York,  where  the  jurisdiction  of  these 
courts  is  exercised  with  reference  to  the  different  wards  of  that 
city,  the  residence  of  one  party  within  a  ward  is  sufficient  to 
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confer  jurisdiction ;  but  v^here  both  are  non-resident,  the  objec- 
tion will  be  fatal,  and  cannot  be  waived. — Murphy  v.  Moaney^ 
2  Sandf.  S.  0,  R.  288 ;  (hmell  v.  Smith,  Id,  290. 

The  summons  must  state  on  its  face  the  cause  of  action,  or  no 
jurisdiction  is  conferred,  and  it  will  be  held  to  be  a  nullity. — 
Ems  V.  Jfemte,  2  C.  R.  68 ;  Cbaper  v.  Chamberlain,  2  C.  R.  142. 
It  must  not  be  for  a  shorter  term  of  notice  than  that  prescribed 
by  statute.  King  v.  DowdaU,  2  Sandf.  S.  C.  R.  131,  and  the 
service  of  it  must  be  properly  and  duly  authenticated. — Mom- 
fling  V.  Johnson,  7  Barb.  S.  C.  R.  467.  The  two  last  defects 
will,  however,  be  waived  by  appearance,  and  answer  without 
objection. — Heilner  v.  Barrca,  8  C.  R.  17. — Bobinson  v.  West,  1 
Sandf.  S.  0.  R.  10. 

Objections  in  the  nature  of  a  demurrer  must  be  raised  by  the 
pleadings,  or  they  cannot  be  taken  afterwards,  Jctckson  v  Whee- 
don,  3  C.  R.  186.  On  the  same  principle  a  plea  of  the  general  issue 
was  held  to  be  sufficient  on  which  to  ground  the  introduction  of 
any  testimony  at  the  trial,  where  no  objection  was  made  to  it 
for  want  of  certainty,  at  the  time  of  the  joinder  of  issue. — Duffie 
V.  Fueland,  8  Barb.  S.  C.  R.  46. 

A  plea  of  payment  or  set  off  in  these  courts,  is  an  admission 
of  the  plaintiff's  case,  nor  can  the  latter  be  contested  under  such 
circumstances,  if  the  defence  on  the  above  grounds  fails.  De 
Oourcy  v.  Spalding,  8  C.  R.  16 ;  Young  v.  Moore,  2  C.  R.  143.  In 
Everitt  v.  Lisk,  1  C.  R.  71,  a  refusal  to  answer  was  held  to  be  an 
admission  of  the  plaintiff's  claim,  and  to  preclude  the  defendant 
from  his  right  to  a  cross  examination.  This  decision  was,  how- 
ever, under  the  Code  of  1848,  prior  to  the  establishment  of 
the  present  rules  by  sec.  64. 

The  plaintiff  cannot  take  judgment  by  default,  without  prov- 
ing his  case,  MuscoU  v.  MiUer,  6  L.  O.  423 ;  Smith  v.  Falcontr, 
1  C.  R.  120 ;  2  Sandf.  S.  C.  R.  640  ;  a  point  indeed  clear  on  the 
terms  of  the  section  itself.  Nor  can  he,  under  any  circumstan- 
ces, take  judgment  for  an  amount  greater  than  that  mentioned 
in  the  summons.  Partridge  v.  Thayer,  I  C.  R.  85 ;  2  Sandf.  S.  R. 
R*  227.  A  judgment  taken  on  the  plaintiff's  default  to  furnish 
a  bill  of  particulars  was  held  to  be  bad,  under  the  Code  of  1848, 
in  Winslow  V.  Kierski,  2  Sandf.  S.  C.  R.  304,  but  the  amended 
measures  contain  special  provisions  on  this  subject. 

In  Mils  V.  Winslotv,  3  C.  R.  44,  it  was  held  that  an  action 
on  the  judgment  of  an  assistant  justice's  courts  brought  without 
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the  leave  prescribed  by  sec.  71,  could  not  be  maintained,  the 
judge  treating  those  courts,  and  also  the  marine  and  assistant 
justices'  courts  of  New  York,  as  not  within  the  definition  of 
**  courts  of  a  justice  of  the  peace ;"  see  also  Cohen  v.  (hit^  3  C.  R* 
33.  In  McGvirev.  Gallagher,  2  Sandf.  S. C.  R.  403, 1  C.  R.  127, a 
omtrary  view  is  taken  on  this  point,  and  it  was  also  held  that 
the  restrictions  in  sec.  71  are  in  no  manner  retrospective,  in 
relation  to  causes  of  action  accrued  before  the  passage  of 
the  Code. 

The  ordinary  principles  of  law  with  reference  to  the  regular 
conducting  of  atrial  by  jury,  are  applicable  to  those  taking  place 
in  these  courts.  In  Bell  v.  Davis^  8  Barb.  8.  C.  R.  210,  a  judg« 
ment  was  accordingly  reversed  because  the  minutes  of  counsel 
had  been  laid  before  the  jury.  Where,  however,  at  the  request 
of  the  parties,  the  justice  went  into  the  jury  room,  while  they 
were  deliberating  on  their  verdict,  a  consent  that  be  should  read 
certain  testimony  to  them  was  implied  ;  Hancock  v.  SulmoUy  8 
Barb.,  S.  C.  R.  564 ;  nor  will  the  due  exercise  of  the  justice's 
discretion  on  the  trial  be  interfered  with,  as,  for  instance,  his 
refusal  to  allow  additional  evidence  to  be  taken  after  a  motion 
for  a  non-suit,  Eeed  v.  Barher^  3  C.  R.  160. 

Id  these  courts,  the  strict  rules  which  bind  the  judges  of  the 
higher  tribunals,  do  not  prevail ;  and  therefore  the  partner  or 
clerk  of  the  justice,  may  practice  before  him. — Fox  v.  Jackson^ 
8  Barb.  S.  C.  R.  355. 

The  judgments  of  these  courts  are  enforceable  by  process 
issued  under  their  authority,  according  to  the  powers  conferred 
on  them  by  the  Revised  Statutes,  (such  powers  embracing 
that  of  arrest  in  many  cases),  but  those  judgments  are  not  liens 
upon  real  estate,  unless  transcripts  of  them  are  docketed  in  the 
office  of  the  clerk  of  the  county,  as  prescribed  in  sec.  63,  and  un- 
less for  sums  exceeding  $25.  The  delivery  of  such  a  transcript 
on  the  part  of  the  justice,  is  compulsory,  and  may  be  enforced  by 
mandamus.  From  the  time  of  docketing,  they  become  in  effect 
judgments  of  the  county  court,  and  are  in  all  respects  enforce- 
able as  such.  It  would  seem,  however,  that  in  one  respect 
they  acquire  no  greater  weight  by  this  process,  but  still 
remain  on  the  footing  of  judgments  of  inferior  courts ;  and 
that  the  lien  on  them,  unless  revived,  will  accordingly  cease 
at  the  expiration  of  six  years. —  Young  v.  Bemes,  4  Barb.  S.  C  R. 
442.    See  2  R.  S.  350,  sec.  5.    As  regards  the  statute  of  limita- 
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tions,  however,  all  judgments  whatever  seem  now,  by  sec  90  of 
the  Code,  to  be  placed  on  an  equal  footing.  The  transcript 
must  correspond  with  the  judgment  in  all  respects,  or  the  dock- 
eting will  be  void,  nor  can  any  material  variance  be  either 
amended  or  disregarded  by  the  court  above* — Simkina  v.  Page, 
1  C.  R.  107.  A  defect  in  the  issuing  of  execution,  on  the 
ground  that  the  judgment  had  not  been  properly  docketed,  was, 
however,  held  in  Hoth  v.  SchJoes,  6  Barb.  S.  C.  R.  808,  to  be 
amendable,  and  the  judgment  was  there  allowed  to  be  docketed 
nunc  pro  tunc* 

The  appeal  from  all  these  tribunals  lies,  as  before  stated,  to 
the  county  courts,  or,  in  New  York,  to  the  court  of  common 
pleas  of  that  city. 
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OF  ACTIONS  OENERAJiLY  CONSIDERED. 


CHAPTER  1. 

OF  ACTIONS   IN   GENERAL 


The  following  are  the  definitions  of  the  Code  on  this  sQbject : 

Seetion  1.  Remedies  in  the  conrts  of  jostioo  are  divided  into  : 

1.  Actions ; 

2.  Special  proceedings. 

§  2,  An  action  is  an  ordinary  proceeding  in  a  conrt  of  josticCi  by 
irhich  a  party  prosecutes  another  party  for  the  enforcement  or  pro- 
tection of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the  pun- 
ishment of  a  public  offence. 

§  3.  Every  other  remedy  is  a  special  proceeding. 

§  4.  Actions  are  of  two  kinds : 

1.  avil ; 

2.  Criminal. 

§  5.  A  eriminal  action  is  prosecuted  by  the  people  of  the  state,  as 
a  party,  against  a  person  charged  with  a  public  offence,  for  the  pun- 
iiliment  thereof 

§  (L  Errerj  other  is  a  civil  action. 

§  7.  Where  the  violation  of  a  right  admits  of  both  a  civil  and  cri- 
■iiial  remedy,  the  right  to  prosecute  ihe  one  is  not  merged  in  the 
other. 

These  provisions  are,  in  substance,  little  more  than  declara- 
tory of  the  old  and  inherent  distinctions  between  ordinary  and 
special  proceedings,  and  likewise  between  those  appertaining 
to  civil  in  contradistinction  to  criminal  jurisdiction.  With  the 
exercise  of  the  latter,  the  Code,  as  it  now  stands,  has  no  c<Hi- 
eem»  and  therefore  the  subject  may  be  at  once  and  permanently 
dismissed,  merely  drawing  the  reader's  attention  to  section  7, 
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above  cited,  under  which,  both  civil  and  criminal  proceedings 
are  capable  of  being  taken  in  conjunction  with  each  other,  in 
relation  to  the  same  act,  or  state  of  circumstances. 

The  boundaries  between  ordinary  actions  and  special  pro- 
ceedings are  less  capable  of  accurate  definition,  and  many  of 
the  measures  which  will  hereafter  be  treated  of  in  connection 
with  the  due  prosecution  of  the  former,  are  perhaps,  strictly 
considered,  rather  of  the  latter  nature ;  as,  for  instance,  pro- 
ceedings supplementary  to  execution  (See  Davia  v.  Turner^  4 
How.  190;  Dunham  v.  Nicholson,  2  Sandf.  S.  C.  R.  636),  and 
other  similar  steps  in  the  ordinary  assertion  of  the  remedies  ob- 
tainable by  action.  In  practice,  however,  this  distinction  is  un- 
important. 

There  exists,  likewise,  in  relation  to  real  estate,  a  certain 
class  of  proceedings  of  a  mixed  nature,  and  which  may  be 
originaled  and  carried  on  either  in  the  form  of  an  action,  or  in 
that  of  a  special  proceeding,  and  under  the  forms  of  either  the 
old  or  new  practice,  at  the  election  of  the  parties.  Of  this 
nature  are  proceedings  for  partition. — See  Watson  v.  Brigham,  3 
How.  290;  Backus  v.  Stihvell,  3  How.  318,  1  C.  R.  70;  leaver 
V.  Traver,  3  How.  351  ;  Myers  v.  Basback,  4  How.  83,  2  C.  R. 
13  ;  Bow  V.  Bow,  4  How.  133, — and  various  other  cases  subse- 
quently cited  under  that  head ;  and  likewise  those  for  the 
admeasurement  of  dower, — see  Tovmsend  \\  Toivnsend,  2  Sandf. 
8.  C.  R.  711.  Proceedings  to  compel  the  determination  of 
conflicting  claims  to  real  property,  would  seem,  however,  not 
to  fall  within  this  class,  but  to  belong  to  that  of  strictly  special 
proceedings,  notwithstanding  the  provisions  of  the  Code  to  the 
contrary  in  section  449 — Crane  v.  Sa'wyer^  5  How.  372,  1  C. 
R.  (N.  S.)  30. 

The  different  special  proceedings  which  may  be  taken  during 
the  ordinary  course  of  an  action,  will  be  treated  of  in  due 
course  in  connection  therewith ;  and  those  prescribed  by  the 
code  itself  in  reference  to  the  preliminary  settlement  of  con- 
troversies, will  form  the  subject  of  an  introductory  chapter. 
The  remedies  unconnected  with  the  ordinary  progress  of  a 
suit,  and  obtainable  under  special  statutory  provisions,  will  be 
shortly  noticed  at  the  conclusion  of  the  work ;  but,  in  accord- 
ance with  its  general  plan,  they  will  not  be  entered  upon  in 
detail,  inasmuch  as  they  are  govenied  in  all  respects  by  the 
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forms  of  the  Revised  Statutes,  or  other  enactments  on  the 
sobject,  and  by  the  rales  of  the  former  practice. 

By  the  preamble  to  the  Code,  the  then  present  forms  of 
actions  and  pleadings  in  cases  at  common  law,  and  the  dis- 
tinction between  legal  and  equitable  remedies,  are  entirely 
abolished,  and,  with  that  abolition,  the  multiplicity  of  nice  and 
subtle  distinctions  between  the  different  forms  of  actions  which 
formed  so  distinguishing  a  feature  of  the  old  practice,  together 
with  the  numerous  and  intricate  questions  of  law  connected 
therewith,  are  at  once  and  for  ever  annihilated.  By  the  same 
preamble,  when  read  in  connection  with  the  provisions  of  sec- 
tion 69,  the  formal  lines  of  demarcation  between  legal  and 
equitable  remedies,  and  between  actions  at  law  and  suits  at 
equity,  together  with  the  previously  existing  forms  in  those 
actions  or  suits,  are  likewise  completely  swept  away:  and  one 
uniform  course  of  proceeding  in  all  cases,  whether  in  relation 
to  the  enforcement  of  private  rights,  or  to  the  redress  of  private 
wrongs,  to  be  .taken  in  one  single  form  of  action,  denominated 
a  civil  action,  is  distinctly  and  in  terms  established  tn  their 
stead.  By  these  provisions,  the  main  features  of  the  ancient 
and  complex  system,  together  with  the  numerous  distinctions 
and  conflicts  of  jurisdiction  incident  to  the  administration  of 
law  and  equity  by  separate  tribunals,  are,  beyond  question, 
entirely  superseded. 

It  is  impossible,  indeed,  to  conceive  a  more  complete  and  rad- 
ical abolition  of  the  ancient  forms  and  practice,  than  that  eflfect- 
ed  by  these  provisions ;  and,  so  far  as  matters  of  form  alone  are 
concerned,  the  conclusion  to  be  drawn  from  them  is  irresistible. 
Although,  however,  the  preamble  seems  to  contemplate  the  ab- 
olition of  all  distinction  between  legal  and  equitable  remedies 
also,  that  abolition  is,  to  some  extent,  and  must  always  con- 
tinue, impracticable.  The  code  itself,  in  numerous  respects, 
and  particularly  in  the  institution  of  two  difierent  forms  of 
summons,  and  the  enabling  provisions  for  the  trial  of  causes  by 
the  court,  contains  a  practical  recognition  of  the  separate  na- 
ture of  those  two  branches  of  jurisdiction,  which  the  preamble 
in  terms  professes  to  amalgamate.  The  mere  common  law  or 
statutory  action,  involving  a  simple  recovery  upon  a  single  and 
certain  issue ;  and  the  complicated  decree  in  chancery,  embrac- 
ing the  concurrent  dealing  with  a  combination  of  intricate  and 
often  conflicting  rights,  and  the  adaptation  of  proportionate  re* 

6 


50  ACnONB  IN  GENERAL. 

lief  in  respect  of  those  rights  generally  considered ;  are,  in  their 
very  essence,  so  completely  diverse,  that  no  human  wisdom 
could  establish  any  one  uniform  system  which  would  complete- 
ly adapt  itself  to  both  these  states  of  circumstances,  or  under 
which  adequate  justice  could  be  meted  out  in  every  case  aris- 
ing under  them.  As  regards  certain  general  principles,  all 
good  pleading,  whether  legal  or  equitable,  has  always  been 
substantially  subject  to  similar  rules ;  and,  under  the  new  sys- 
tem, those  general  principles  are  now  of  far  wider  scope  and 
far  more  general  adaptability  ;  but  still,  there  must  ever  remain 
a  wide  and  irreconcilable  difference  between  the  statements 
on  which  a  mere  money  recovery  may  be  obtained,  and  those 
which  are  requisite  in  order  to  ground  a  title  to  specif  or  con- 
flicting relief,  under  a  more  complicated  state  of  circumstances. 
This  branch  of  the  subject  is,  however,  so  fully  considered 
hereafter,  in  that  portion  of  the  work  devoted  to  the  considera- 
tion of  pleading  in  a  general  point  of  view,  in  which  the  different 
cases  on  the  subject  will  be  found  cited  in  detail,  that  it  would 
l>e  supeffluous  to  dwell  further  upon  it  for  the  present. 

Though  abolished  in  form,  the  old  classification  of  actions 
arising  ex  contractu  or  ex  delicto^  still  practically  subsists,  so  far  at 
least  as  regards  the  nature  of  the  remedies  obtainable  in  such 
actions ;  and,  with  reference  to  the  nature  of  the  relief  to  be 
granted,  and  of  the  statutory  limitations  imposed,, an  equally 
broad  line  of  demarcation  may  still  be  drawn  between  actions 
in  relation  to  the  recovery  of  real  estate,  or  to  the  enforcement 
of  claims  upon  property  as  such,  and  those  where  the  reliet 
sought  for  is  capable  of  being  represented  by  a  simple  money- 
payment.  It  would,  however,  be  a  superfluous  anticipation  to 
enter  at  this  juncture  into  the  details  of  these  distinctions,  which 
will  be  duly  drawn  and  commented  upon,  when  different  pro- 
ceedings in  such  actions  are  brought  under  consideration. 

The  question  as  to  how  far  the  provisions  of  the  code  are  or 
are  not  retrospective,  in  relation  to  proceedings  in  actions  or 
suits  commenced  before  its  passage,  will  be  found  fully  consid- 
ered in  the  concluding  chapter  of  the  work. 
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CHAPTER  II. 

OF    THE     PARTIES    TO    AN    ACTION. 


Bt  the  provisions  of  the  Code,  the  old  common  law  doctrine 
with  respect  to  parties  is  completely  superseded,  and  the 
roles  of  the  courts  of  equity  substituted  in  its  stead,  with  few, 
if  any  modifications.  See  Wallace  v.  JEaton^  5  How.  99,  and 
HcSenbeck  v.  VanValkenburgh,  6  How.  281 ;  I  C.  R.  (N.  S.)  33. 

The  intentions  of  the  commissioners  of  practice  and  pleading 
in  framing  these  provisions,  may  thus  be  stated  in  their  own 
words,  taken  from  page  123  of  their  report : 

'^Tbe  rules  respecting  parties  in  the  courts  of  law,  differ  from 
those  in  the  courts  of  equity.  The  blending  of  the  jurisdiction 
makes  it  necessary  to  revise  these  rules  to  some  extent.  In 
doing  sOy  we  have  had  a  three-fold  purpose  in  view ;  first,  to  do 
away  with  the  artificial  distinctions  existing  in  the  courts  of 
law,  and  to  require  the  real  party  in  interest  to  appear  in  court 
as  such ;  second,  to  require  the  presence  of  such  parties  as  are 
necessary  to  make  an  end  of  the  controversy ;  and,  third,  to  al- 
low otherwise  great  latitude  in  respect  to  the  number  of  parties 
who  may  be  brought  in.'-' 

The  equitable  interest  is,  accordingly,  with  very  few  and 
slight  exceptions,  the  grand  criterion  as  to  who  are,  or  are 
not,  the  necessary  or  proper  parties  to  a  proceeding,  of  whatever 
nature :  and  it  is  therefore  indispensable  that  the  doctrine  of  the 
former  courts  of  chancery  in  relation  to  this  subject,  should  be 
carefully  studied ;  without  which  study,  though  the  practice  in 
ordinary  cases  may  be  easily  understood,  the  principles  which 
govern  that  practice  cannot.  Safer  guides  cannot  be  taken  in 
this  respect,  than  Mr.  Edwards's  valuable  work  on  parties,  and 
the  3d  and  4th  chapters  of  Story's  Commentaries  on  Equity 
Pleading ;  to  which,  and  to  the  many  elementary  and  other 
treatises  on  the  same  subject,  the  reader  is  accordingly  refer- 
red.   The  remaining  considerations  upon  it  will,  therefore,  be 
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iimply  confined  to  a  general  definition  of  the  parties,  who,  un- 
der the  former  practice,  might  or  might  not  sue,  or  be  sued  ;  with 
a  notice  in  detail  of  the  different  provisions  of  the  Code  in  rela- 
tion thereto,  and  of  the  decided  cases  with  reference  to  those 
provisions.  The  ancient  nomenclature  of  plaintiff  and  defend- 
ant, is  expressly  continued  by  section  70. 

This  chapter  naturally  divides  itself  into  two  separate  and 
independent  branches.  First,  as  to  parties  plaintiffs,  and  second, 
as  to  parties  defendants ;  which  will  be  accordingly  considered 
seriatim. 

With  reference  to  the  plaintiffs  in  an  action,  the  old  equitable 
doctrine  still  prevails  on  the  following,  amongst  many  other 
subjects,  which  will  be  found  fully  treated  of  in  the  works 
before  referred  to. 

An  action  upon  a  joint  contract  must  be  brought  in  the  names 
of  all  the  parties  thereto,  or  in  those  of  the  survivors,  if  the 
cause  of  action  survive ;  but  if  the  contract  be  of  a  several  or 
severable  nature,  any  of  the  parties,  or  the  representatives  of 
any,  who  are  in  the  same  interest,  may  sue  either  in  conjunc- 
tion or  severally,  at  their  election. 

Aliens  in  general  are  competent  to  sue ;  but  see  observations 
in  a  previous  part  of  the  work  as  to  the  jurisdiction  of  the  fed- 
eral courts. 

An  alien  enemy,  whilst  he  remains  such,  is  not :  nor  does  the 
statute  run  against  him,  sec.  103.  A  criminal,  while  under 
sentence,  is  in  like  manner  disqualified  from  suing. 

Corporations  and  joint-stock  companies  may  sue  or  be  sued 
by  the  names  and  under  the  forms  prescribed  in  the  laws  author- 
izing their  incorporation.  See  as  to  the  latter,  laws  of  1849, 
c.  258. 

In  cases  where  real  estate  of  a  deceased  party  is  in  question, 
the  heir  is  the  party  entitled  to  sue  as  to  the  realty,  and  the 
executor  or  administrator  in  respect  of  rents  become  due,  or 
damages  accrued  thereto,  during  the  life  of  the  deceased. 

In  all  cases  arising  out  of  the  personal  estate  of  a  deceased 
party,  the  executor  or  administrator  is,  of  course,  the  proper 
party  to  sue ;  so  also  in  an  action  to  recover  compensation  for 
death  by  a  wrongful  act,  under  laws  of  1849,  c.  256. 

Where  an  action  is  brought  in  respect  of  a  joint  wrong,  each 
party  injured  must  sue  separately,  except  where  the  injury  is 
one  to  partners,  as  such,  or  the  action  is  for  slander  of  title. 
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In  aJl  cases  of  agency,  the  principal  must  sue,  and  not  the 
agent,  unless  the  agent  is  personally  interested. 

The  committee  of  a  lunatic,  idiot,  or  habitual  drunkard,  may 
me  in  all  cases  where  he  is  authorized  by  statute — see  laws  of 
1845,  c.  1 12,  sec.  2 ;  2  R.  S.,  third  edition,  p.  1 15 ;  but,  in  all  other 
cases  where  this  authority  is  not  expressly  given  by  statute,  the 
action  must  be  brought  in  the  name  of  the  lunatic  or  idiot,  by 
Us  next  friend,  or,  it  would  seem,  in  the  case  of  an  habitual 
drankard,  by  that  party  himself.  See  M^KilUp  v.  M^Killip^ 
8  Barb.  S.  C.  R.  552. 

Before  a  committee  can  sue  as  such,  he  must  obtain  the  au« 
thority  of  the  court. 

Lunatics*  fdiots,  and  married  women  must  sue  by  their  next 
friend,  and  infants  by  their  guardians,  in  all  cases,  except  those 
specially  provided  for  by  statute. 

A  husband  may  sue  in  respect  of  an  injury  to  his  wife,  or  a 
parent,  in  respect  of  one  to  his  child  or  servant,  ^  per  quod 
oomoriiam,*^  in  the  former,  or,  "  per  quod  sermtium^  amisit^  in 
the  latter  instance. 

The  state  is  competent  to  sue  by  its  proper  officer,  and  foreign 
states  or  potentates  labour  under  no  disqualification  as  such. 

Copartners  must  sue  jointly,  except  in  reference  to  a  partition, 
bat  tenants  in  common  may  sue  either  jointly  or  severally  at 
their  election. 

In  cases  of  limited  partnership,  under  the  provisions  of  Part  II. 
R.  S.,  chap.  IV.  tide  I. ;  1  R.  S.  763  to  768,  the  acting  general 
partners,  alone  are  the  proper  plaintiffs. 

Receivers,  sheriffs,  and  all  other  parties  exercising  ministerial 
powers  under  the  special  appointment  of  the  courts,  in  order  to 
the  realization  of  property,  or  the  collection  of  its  proceeds ; 
may  sue,  as  such,  in  their  own  names,  or  in  the  names  of  the 
parties  for  whom  they  exercise  those  functions. 

A  plaintiff,  without  adequate  means,  may  sue  in  formd  pau* 
peris  under  the  provisions  of  the  revised  statutes  before  re- 
ferred to. 

We  now  come  to  the  different  matters,  in  respect  of  which 
the  Code  has  either  altered  or  defined  the  previously  existing 
roles  upon  the  subject 

The  first  provision  to  be  noticed  is  that  in  section  113,  under 
which,  with  the  exception  of  actions  by  executors  or  trustees 
as  suchy  every  action  must  be  brought  in  the  name  of  the  real 
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party  in  interest :  establishing,  as  before  stated,  the  equitable 
doctrine  as  to  parties,  in  contradistinction  to  that  formerly 
prevailing  at  common  law. 

It  will  be  seen  that,  by  this  section,  the  old  common  law  doc- 
trine, as  to  a  chose  in  action  bejng  incapable  of  assignment,  is 
done  away  with,  and  the  assignee  is  now  the  proper  party,  and 
the  only  proper  party,  to  sue  thereupon,  in  all  cases  arising  out 
6f  contract.  By  the  last  amendment,  however,  the  assignment 
of  causes  of  action  arising  out  of  tort  is  prohibited  for  the  future. 
In  the  Code  of  1849  no  such  provision  was  contained,  and  in  Kd- 
hgg  V.  Ghurchj  3  C.  R.  53,  it  was  held  that  such  a  cause  was  as- 
signable, and  that  an  action  might  be  maintained  by  the  assignee ; 
but  of  course  this  proposition  is  now  no  longer  law.  It  would 
seem  from  the  case  of  HdU  v.  Bobinson^  2  Comst  293,  that, 
though  a  right  of  action  in  trover  for  a  chattel  is  not  assignable, 
a  subsequent  purchaser  of  the  chattel  itself  may  reclaim,  and 
bring  an  action  to  recover  it,  in  his  own  name. 

In  The  Camden  Bank  v.  Rogers^  4  How.  63,  2  C.  R.  45,  it  was 
held  that  a  bank  might  sue  in  its  own  name,  as  real  holders  of  a 
note  made  payable  to  their  cashier's  order,  and  never  regularly 
endorsed  by  him.  In  Lane  v.  The  Chlumbus  Insurance  Oompanyt 
2  C.  R.  65,  the  same  principle  was  carried  still  further,  and, 
although  the  policy  there  in  question,  was  effected  by  an  agent 
in  his  own  name,  and  with  a  clause  that  the  loss,  if  any,  was  to 
be  paid  to  him  (the  agent)  **  only^^ — the  principal  was,  never- 
theless, held  to  be  entitled  to  maintain  an  action  upon  it.  In 
Bos  V.  Ssaman^  2  C.  R.  I,  the  judge  ^inclined  to  the  belief 
that,  notwithstanding  these  provisions,  bonds  taken  in  the  name 
of  the  people  of  the  state  ought  still  to  be  so  prosecuted,  and 
not  in  the  name  of  the  real  party  in  interest ;  but  this  opinion 
is  so  doubtfully  pronounced,  and  appears  so  contrary  to  the  gen- 
eral spirit  of  the  measure,  that  it  can  be  scarcely  considered 
as  of  positive  authority. 

It  will  be  seen  that,  by  section  112,  the  rights  of  the  opposite 
party  to  interpose  any  defence,  by  set  off  or  otherwise,  in  re- 
spect of  a  chose  in  action  sued  upon  by  the  assignee,  are  made 
the  subject  of  express  reservation.  In  the  event  of  any  defence 
of  this  nature  being  set  up,  it  would  seem  that  the  assignor 
ought  then  to  be  made  a  party  by  amendment,  in  order  that  the 
controversy  between  him  and  the  original  defendant  may  be 
brought  to  an  issue ;  though  otherwise  it  would  be  neither  ne- 
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eessary  nor  proper  to  include  him  in  the  action,  inasmuch  as, 
onder  ordinary  circumstances,  he  neither  seeks  relief  himself, 
nor  is  relief  sought  against  him.  The  law,  as  it  previously 
stood,  in  respect  to  the  exemption  from  this  restriction,  of  nego- 
tiable promissory  notes  t>r  bills  transferred  honAfide  and  before 
maturity,  is  expressly  declared  at  the  end  of  the  section. 

By  sec.  113,  the  previous  rules,  with  reference  to  actions  by 
executors  or  administrators,  and  trustees  of  express  trusts,  are 
expressly  enacted,  and  they  may  now  sue,  as  before,  in  all 
cases,  without  joining  their  cestui  que  tnut  in  the  action.  An 
administrator,  it  would  seem,  may  sue  on  a  promissory  note 
given  for  part  of  his  intestate's  estate,  either  personally,  or  in 
Ih9  representative  capacity,  at  his  election  (Bright  v.  Cfurrie,  10 
L  0. 104).  By  the  recent  amendments  the  utmost  extent  of 
signification  is  attributed  to  the  term  ^trustee  of  an  express 
trust  f  and  all  parties,  with  whom  or  in  whose  name  a  contract 
is  made  for  the  benefit  of  another,  are  expressly  declared  to  be 
included  within  it  This  amendment  is  in  accordance  with  the 
views  previously  laid  down  in  OrinneU  v.  Schmidt^  2  Sandf.  S.  C.  R, 
706;  3  C.  R.  19;  8  L.  O.  197,  on  the  subject  of  mercantile  fac*- 
tors,  or  agents,  doing  business  for  others,  but  in  their  own  names : 
and  also  in  Ward  v.  Whitney,  3  Sandf.  S.  C.  R.  399,  with  re* 
ference  to  the  managing  owner  of  a  vessel,  where  another 
party  held  a  mere  executory  contract,  for  the  purchase  of  an 
interest  therein. 

The  law  on  the  subject  of  suits  brought  by  the.  committees  of 
Imiatics,  d&c,  in  their  own  names,  has  been  before  referred  to. 
Receivers,  under  sections  244  and  299  of  the  Code,  and  Rule 
81  of  the  supreme  court,  and  sheriffs,  under  sec.  232,  also  possess 
authority  to  sue  in  their  own  names ;  though  they  may  likewise 
sue  in  the  names  of  the  parties  for  whom  they  act,  or  may 
delegate  the  right  to  sue,  to  such  parties,  and  may  therefore 
be  considered  as  coming  within  the  spirit  of  section  US. 

It  by  no  means  follows,  however,  that,  because  parties  an* 
swering  the  general  description  of  trustees  of  an  express  trust, 
nnder  the  extended  signification  given  to  the  term  by  the  recent 
amendments,  may  sue  in  their  own  names,  the  real  parties  in 
interest  may  not  also  sue  in  many  of  such  cases ;  and,  in  the 
event  of  any  conflict  between  two  suits  of  this  nature  occurring, 
proceedings  instituted  by  the  latter  might,  in  all  probability, 
obtain  the  preference.    The  case  of  a  party  for  whose  benefit 
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a  CQDtract  has  been  made,  may  be  mentioned  as  a  type  of  num* 
berless  cases  of  this  description  that  might  arise  in  practice. 
The  above-cited  cases  of  The  Oamokn  Bank  v.  Bogers,  and  Lane 
V.  The  Colmnbua  Insurance  Company^  are,  in  fact,  express  author* 
ity  to  this  effect. 

The  next  point  that  arises  for  consideration  is  with  respect  to 
the  interests  of  married  women :  the  provisions  of  the  Code  of 
1851  on  which  subject,  are  as  follows : 

§  114.  When  a  married  woman  is  a  party,  her  husband  must  be 
joined  with  her,  except  that, 

1.  When  the  action  conoerns  her  separate  property,  she  may  sue 
alone. 

2.  When  the  action  is  between  herself  and  her  husband,  she  may 
sue  or  be  sued  alone. 

Bat,  where  her  husband  cannot  be  joined  with  her,  as  herein  pro- 
Tided,  she  shall  prosecute  or  defend  by  her  next  friend. 

The  above  clause  is  evidently  imperative  as  to  the  joinder  of 
the  husband  as  co-plaintiff  with  the  wife,  in  whatever  character 
she  may  sue,  except  under  the  circumstances  specially  pro- 
vided for. 

The  last  clause  in  this  section  is  a  recent  insertion,  made 
doubtless  in  consequence  of  a  grave  conflict  of  opinion  wliich 
had  arisen  between  the  superior  and  supreme  courts,  and  differ* 
ent  branches  of  the  latter,  as  to  whether,  in  cases  of  contro* 
versy  between  a  wife  and  her  husband,  the  wife,  in  the  absence 
of  any  po8itiv.e  statutory  provision  enabling  her  to  sue  in  her 
own  name  alone,  as  in  the  case  of  absolute  divorce,  is  or  is  not 
competent  to  do  so,  without  the  intervention  of  a  next  friend. 

The  former  conclusion,  i.  e.  that  she  may  so  sue,  was  come 
to  in  the  cases  of  Tippel  v.  Tippel,  4  How.  d46 ;  3  C.  R.  40  ;  New* 
man  v.  Newman^  3  C.  R.  163 ;  Anon.  3  C.  R.  18.  Shore  v.  Shcre^ 
2  Sandf.  S.  C.  R.  715  ;  8  L.  O.  166  (the  same  case  as  the  last), 
and  was  acted  upon  without  question  in  White  v.  White,  4  How. 
102. 

The  contrary,  i.  e.  that  she  cannot  so  sue,  is  maintained  in 
Coit  V.  Ooit,  4  How.  232 ;  2  C.  R.  94.  Affirmed  on  appeal,  6 
How.  53 ;  3  C.  R.  23 ;  in  Forrest  v.  Forrest,  3  C.  R.  254,  and  in 
Cbok  V.  JRaiodon,  6  How.  233.  It  will  have  been  seen  that  the 
latter  view  has  prevailed,  and  that,  in  all  cases  where  her  hos* 
band  cannot  be  joined  with  her,  the  wife  must  now  prosecute  or 
defend  by  her  next  friend,  ffeUer  v.  Eeller^  6  How.  194 : 1  C*  R. 
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(N.  S.)  309.     Her  previous  consent  is  of  course  necessary  be- 
fore a  suit  can  be  properly  commenced  in  her  name. 

Although,  in  cases  concerning  the  wife's  separate  property,  she 
may  sue  alone,  and  ought  in  most  cases  to  do  so,  her  husband  may 
nevertheless  join  with  her  in  the  suit,  and  his  doing  so  will  form ' 
no  ground  for  demurrer,  Van  Buren  v.  Oockbum^  2  C.  R.  63. 

So  too,  where  both  husband  and  wife  possess  different  interests 
in  the  same  subject  matter,  Ccnde  y.  JShephardj'4  How.  75; 
Gmde  v.  Ndaon^  2  C.  R.  58.  Where  the  suit  is  in  respect  of  their 
joint  interests,  of  course  both  must  be  joined  as  plaintiffs. 

The  principle  of  the  wife's  separate  interest  was,  it  may  be  re-  * 
marked,  fully  recognized  in  Pillow  v.  Bushnell^4  How.  9 ;  2  C.  R, 
19,  an  action  brought  by  husband  and  wife  for  an  assault  on  the 
latter,  where  evidence  of  the  assault  being  committed  with  her 
consent  was  held  to  be  admissible,  and  that  such  consent,  if 
proved,  constituted  an  entire  defence.  See  also  Urunn  v.  SmaUer^ 
2  Sandf.   S.  C.  R.  340 ;  Hasbroudt  v.  Vandervoart,  9  L.  O.  249. 

It  may  not  be  superfluous  ieither  to  remark  at  this  point,  that, 
in  White  v.  White^  4  How.  102,  before  cited,  sec.  2  of  the  act,  c. 
200,  of  the  laws  of  1848,  which  gives  the  wife  a  separate  interest 
in  all  property  whatever,  accruing  to  her  during  the  coverturoi 
was  held  to  be  unconstitutional,  as  far  as  regarded  its  retrospec- 
tive effect,  in  relation  to  marriages  existing  at  the  time  of  the 
passage  of  that  act ;  but  not  so  as  regards  its  prospective  oper- 
ation. 

By  sections  115  and  116,  the  appointment  of  a  guardian  is  a 
necessary  preliminary  in  all  cases  where  an  infant  is  a  party,  and 
the  proceedings  in  relation  to  such  appointment  are  prescribed. 
The  latter  subject  will  be  considered  hereafter.  The  taking  of 
these  measures  is  an  absolutely  indispensable  preliminary  to  a 
suit  beinK  commenced.  See  Sill  v.  ITuicierf  3  How*  407 ;  2  C.  R. 
3;  before  cited. 

Where,  however,  the  suit  is  by  husband  and  wife  in  respect 
of  their  joint  property,  the  wife  being  an  infant,  it  seems  the 
appointment  of  a  guardian  for  the  wife  will  not  be  necessary. 
The  husband  appoints  an  attorney  for  both.  Oook  v.  Batvdoni  6 
How.  233.   See  also  Sulbert  v.  Newell^  4  How.  93. 

In  the  last  place,  by  sec.  117,  it  is  provided>  that  all  persons 
having  an  interest  in  the  subject  of  the  action,  and  in  obtaining 
the  relief  demanded,  may  be  properly  joined  as  plaintiffs,  except 
as  otherwise  provided  by  the  sections  above  and  hereafter 
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noticed.  In  i%c^  v.  JSlder,  3  Sandf.  C.  R.  126,  it  was  held, 
in  accordance  with  this  principle,  that  owners  of  different  tene- 
ments affected  by  the  same  nuisance,  might  join  as  co-plaintiffs 
in  a  suit  to  restrain  its  continuance.  Of  course  this  enactment 
must  be  understood  to  be  with  this  qualification,  that  the  per- 
sons so  to  be  joined  have  all  the  same  interest  in  the  subject 
matter  of  the  action,  and  in  the  relief  to  be  obtained  in  it. 
If  their  rights  in  relation  thereto,  are,  in  any  manner,  diverse  or 
opposed  to  each  other,  they  cannot  be  properly  joined  as  co* 
plaintiffs,  notwithstanding  they  may  all  possess,  to  a  certain 
extent*  a  common  title  to  relief  against  some  ot^er  party.  They 
must,  under  such  circumstances,  be  classified  ;  and  one  or  other 
of  the  classes  must  appear  in  the  character  of  defendants,  the 
remaining  one  undertaking  the  conduct  of  the  suit.  It  will  'he 
seen  that,  by  sec.  119,  the  joinder*  as  plaintiffs,  of  all  parties  in 
the  same  interest,  is  made  positively  imperative,  unless  in  the 
event  of  their  refusal,  wheff*  but  not  otherwise,  they  may  be 
made  defendants. 

The  provisions  of  sec.  447,  in  reference  to  actions  brought  by 
the  proper  officer,  on  forfeiture  of  property  to  the  people  of  the 
state,  will,  of  course,  be  remarked. 

The  old  practice  of  one  or  more  of  a  numerous  class  suing 
for  the  benefit  of  the  whole,  as  in  the  former  creditor's  suit,  and 
other  similar  proceedings,  is,  as  will  be  seen,  expressly  pro- 
vided  for  by  the  latter  part  of  sec.  119. 

Where  any  party  who  ought  otherwise  to  have  been  joined 
at  a  plaintiff  will  not  consent,  he  may  be  made  a  defendant, 
according  to  the  old  chancery  practice  upon  the  subject.  Sec. 
119. 

We  now  come,  in  the  second  place,  as  to  who  are  or  are  not' 
necessary  or  proper  parties  to  be  made  defendants  in  an  action 
when  brought,  and  many  of  the  general  observations  before 
made  in  reference  to  parties,  plaintiffs,  are  applicable  to  this 
branch  of  the  question  also. 

According  to  the  plan  above  adopted  with  reference  to  parties 
plaintiffs,  it  will  be  sufficient  shortly  to  notice  some  few  of  the 
cases  in  which  the  practice  still  stands  as  it  did  before  the 
Code*  referring  the  reader  to  the  works  there  alluded  to,  for 
more  detailed  information,  but  entering  in  detail  into  the  special 
provisions  of  the  Code  on  the  subject*  and  the  decided  cases 
thereon. 
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The  old  doctrine  still  prevails  then  on  the  following  points : — 

Where  parties  are  sued  upon  a  joint  contract,  or  are  joint 
tenants  of  real  estate,  all,  or  the  survivors  of  them,  must  be 
made  defendants. 

Where  they  are  sued  on  a  joint  and  several  contract,  the 
plaintifT  may  include  all,  and  also  the  representatives  of  any 
deceased,  in  one  action;  or  may  proceed  against  them  sepa- 
rately, at  his  election.  See,  however,  sec.  304,  as  to  costs  in  the 
latter  case. 

An  alien,  or  a  citizen  of  another  state,  may  be  sued  in  the 
state  courts ;  but  see  previous  observations  as  to  the  federal 
jorisdiction,  when  invoked  under  these  circumstances.  As 
long,  however,  as  the  former  sustains  the  character  of  an  alien 
enemy,  the  statute  does  not  run ;  sec.  103. 

Corporations,  domestic  or  foreign,  are  sued,  as  before  noticed, 
under  their  corporate  names ;  and  joint-stock  companies  may 
be  sued  in  the  name  of  their  president  or  treasurer.  See  c. 
258,  Laws  of  1849. 

Individual  corporators  cannot  be  properly  joined  in  a  suit 
against  a  corporation,  see  Pack  v.  The  Mayor  of  New  York^  8 
Cofflst.  489,  unless  they  have  some  individual  interest  which 
may  render  them  proper  parties. 

The  same  is  the  case  as  regards  limited  or  dormant  partners 
under  the  provisions  of  Part  II.  R.  S.  chap.  IV.  title  I. ;  1  R.  S. 
768  to  768.  Executors,  administrators,  or  trustees  of  an  ex- 
press trust,  may  be  sued,  as  such,  without  joining  their  cestui  que 
trusts^  unless  the  latter  possess  some  separate  individual  interest. 

Shareholders  and  stockholders  in  dissolved  companies  for 
manufacturing  purposes,  may  be  sued,  to  the  amount  of  their 
shares,  by  creditors  of  those  companies,  under  the  provisions  of 
the  act  of  22d  March,  1811.     See  3  R.  S.  262,  third  edition. 

As  long  as  the  personalty  of  a  deceased  debtor  remains  un* 
exhausted,  bis  executor  or  administrator  is  the  proper  party  to 
be  sued,  before  distribution,  but,  afterwards,  the  assets  may  be 
pursued  in  the  hands  of  next  of  kin,  or  legatees. 

But,  after  the  exhaustion  of  such  personal  estate,  the  real 
estate  may  be  resorted  to,  first  in  the  hands  of  the  executor, 
and  afterwards  in  those  of  the  heir,  and,  failing,  in  those  of  the 
devisee  of  such  real  estate. 

An  action  must  be  brought  against  a  lunatic,  idiot,  or  habit- 
ual drunkard  in  his  own  name,  the  process  being  served  as  spe-* 
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cially  provided  by  sec.  134.     The  leave  of  the  court  mast, 
however,  be  previously  obtained  on  petition,  in  all  cases  where 
the  party  has  been  judicially  declared 'to  be  such,  according  to^ 
the  old  practice.    SoverhiU  v.  Dickson^  5  How.  109. 

If  tenants  in  common  are  sued  in  respect  of  matter  affecting 
their  joint  estate,  all  must  be  joined ;  if  on  matter  relating  to  their 
several  shares  alone,  several  actions  may  be  brought. 

In  partition,  every  person  directly  or  indirectly  interested  in 
the  corpus  of  the  estate  itself  must  be  a  party,  including  the 
wives  of  parties  living,  in  respect  of  their  inchoate  right  to 
dower.  Incumbrancers  are  not  necessary  parties,  though  it 
may  sometimes  be  expedient  to  make  them  so,  in  order  to  bind 
them  by  the  decree.  If  done,  however,  this  will  be  at  the  risk 
of  costs,  see  EammersJey  v.  JBammersley,  7  L.  O.  127,  unless  it 
be  done,  as  there,  at  the  request  of  the  other  parties. 

In  foreclosure,  every  person  interested  in  the  corpus  of  the 
estate,  and  every  junior  incumbrancer,  whether  on  mortgage  or 
as  a  creditor  on  a  judgment  docketed  in  the  same  county,  must  be 
made  a  party.  Senior  incumbrancers  may  be  omitted,  unless  it 
is  sought  to  pay  off  their  mortgages  out  of  the  sale  monies,  in 
which  case  they  must  be  joined.  The  wife  or  widow  of  an 
owner  is  a  necessary  party,  in  respect  of  her  dower.  Denton  v« 
Nanny,  8  Barb.  S.  C.  R.  618. 

In  ejectment,  the  proper  defendants  now  appear  to  be,  all 
persons  claiming  an  adverse  title  in  their  own  right,  or  their 
heirs  at  law,  if  deceased,  and  also  the  person  in  actual  posses* 
sion  of  the  premises.    See  Waldorph  v.  Berth,  4  How.  858.  • 

Foreign  ambassadors  and  their  servants  possess  an  abso- 
lute privilege  of  exemption  from  suit  in  the  state  courts. 

A  consul,  or  vice-consul,  possesses  a  similar  privilege,  though, 
so  long  as  he  does  not  assert  it,  the  courts  are  not  absolutely 
disqualified  from  entertaining  the  action.  It  is,  however,  com- 
petent for  him  to  assert  that  privilege  at  any  juncture  dur- 
ing the  proceedings,  however  late  it  may  be.  In  cases  ot 
any  importance,  the  most  prudent  course  will  therefore  be, 
to  commence  a  suit  against  a  party  holding  this  situation,  in 
the  federal  courts,  ab  initio.  The  leading  case  on  the  subject 
of  this  privilege,  is  that  of  Davis  v.  Packxvrd,  7  Peters  276,  (a  de- 
cision of  the  supreme  court  of  the  United  States,)  which  case,  if 
examined,  appears  to  establish  beyond  question  the  doctrine 
that  such  privilege  cannot  be  waived,  but  may  be  asserted  at 
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any  time,  notwithstanding  the  ruling  to  the  contrary  in  Flynn 
V.  iSfot^Aton,  5  Barb.  S.  C.  R.  115.  See  also  Thompson  v.  Va- 
fanno,  3  C.  R.  143,  in  which  the  doctrine  of  Davis  v.  Packard 
appears  to  have  been  maintained,  and  extended  to  cases  where 
a  consul  is  indebted  jointly  with  a  non-privileged  party.  See 
in  re  Aycinena^  1  Sandf.  S.  C.  R.  690,  where  the  doctrine  of 
privilege  of  this  nature  is  extended  to  proceedings  on  attach- 
ment, as  well  as  to  suits  in  the  ordinary  form. 

A  member  of  the  legislature  is  privileged  from  arrest,  but  no 
further ;  and  therefore  a  suit  may  be  commenced  or  prosecuted 
against  him  as  usual,  in  all  other  respects,  except  as  regards 
remedies  against  the  person. 

Actions  in  respect  of  wrong,  jointly  committed  by  several 
parties,  may  be  brought  against  all,  or  against  any  of  those  par- 
tics  individually.  Where  the  same  wrong  is  committed  by 
more  than  one  party  severally,  as  on  slander  for  the  same  words 
spoken,  separate  actions  must  be  brought.  Infants  may  be  sued 
for  personal  torts,  and  corporate  bodies,  for  damages  arising 
from  the  neglect  of  their  servants. 

Where  a  married  woman  is  sued  for  tort,  committed  before 
or  during  coverture,  her  husband  must  be  joined. 

The  death  of  the  wrong  doer  in  actions  for  personal  tort  ex* 
tinguishes  the  remedy.  In  these,  ^^  actio  personaiis  moritur  cum 
persond,^^  Where,  however,  the  action  really  arises  out  of  con- 
tract, though  formally  brought  in  respect  of  a  wrong,  the  ordi- 
nary rules  as  to  parties  apply. 

The  principal,  not  the  agent,  is  the  proper  defendant  in  all 
cases,  unless,  as  before  remarked,  the  agent  be  personally  in- 
terested. 

A  foreign  state  or  potentate  cannot,  it  would  seem,  be  sued, 
unless  in  the  federal  tribunals. 

In  chap.  385  of  the  laws  of  1886,  special  provision  is  made 
with  reference  to  the  parties  to  be  made  defendants,  in  actions 
against  associations  owning  vessels,  &c.,  and  a  plaintiff  is  not 
bound  to  make  persons  parties,  who  have  not  acquired  and  duly 
registered  their  interest  as  thereby  provided,  at  least  thirty 
days  before  suit  brought. 

We  now  come  to  the  peculiar  provisions  of  the  Code  itself, 
in  reference  to  the  parties  who  may,  or  ought  to  be  made  de- 
fendants, and  to  the  decisions  thereon. 

Of  course,  the  alteration  of  the  previous  law,  with  respect 


02  I^HE  PABTJES  TO  AN  ACTIOIT. 

to  the  assignment  of  choses  in  action  arising^out  of  contract,  is 
equally  applicable  to  the  case  of  a  defendant  as  to  that  of  a 
plaintif!^  and  such  assignee  may  be  sued  as  well  as  sue,  in  re- 
spect of  matter  arising  thereout. 

The  husband  of  a  married  woman  must,  as  a  general  rule,  be 
joined  as  a  co-defendant  with  her  in  every  case,  except  where 
the  suit  is  one  between  themselves  as  parties.  There  can  be 
no  doubt  but  that  this  rule  holds  good,  even  when  the  suit  is 
concerning  her  separate  property,  or  she  is  sued  in  a  represen- 
tative capacity. 

Although  husband  and  wife  may  possess  distinct  interests  in 
the  same  subject  matter,  the  joinder  of  both  in  the  same  action 
will  be  no  ground  of  objection.  Cande  v.  Sh^hwrd^  4  How.  75 ; 
2  C.  R.  58. 

The  same  doctrine  will  of  course  hold  good  as  respects  luna- 
tics or  idiots,  or  habitual' drunkards,  and  their  committees. 

An  infant  must  appear  by  guardian,  and  no  proceeding  in  the 
suit  will  be  valid  until  such  guardian  is  appointed,  (see  Kellogg 
v.  Klock,  2  C.  R.  28,)  but  he  must  be  made  party  in  his  own 
name,  and  the  summons  served  according  to  the  special  direc* 
tions  in  sec.  134.  Where  an  infant  is  one  of  several  joint  con- 
tractors or  copartners,  he  is  not  a  necessary  party  to  a  suit 
on  their  joint  contract,  such  contract  not  being  binding  on  him, 
and  he  may  be  disregarded  entirely  on  bringing  an  action 
against  the  firm.  Slocum  v.  Hooker^  6  How.  167,  10  L.  O.  49. 

By  sec.  120,  it  is  declared  that,  as  formed j^,  in  actions  against 
parties  severally  liable  upon  the  same  obligation  or  instrument, 
including  the  parties  to  bills  of  exchange  and  promissory  notes, 
all  or  any  of  such  parties  may  be  included  in  the  same  action, 
at  the  option  of  the  plaintiff.  If,  however,  he  bring  separate  ac- 
tions, he  does  so  at  the  risk  of  being  only  allowed  one  set  of 
costs,  under  sec.  804.  In  Enos  v.  Thomas^  4  How.  48,  it  was 
held  that  a  contract  with  a  guarantee  signed  at  its  foot,  was,  for 
the  purposes  of  an  action  founded  thereon,  to  be  considered  as 
one  instrument,  and  that  the  party  who  signed  the  guarantee 
there  in  question,  was  properly  joined  as  co-defendant  with  the 
party  to  the  contract,  as  it  stood,  before  the  guarantee  was  sub- 
joined. 

In  sec.  118,  the  fullest  latitude  is  given  for  the  bringing  in  as 
defendants,  of  any  persons  having  or  claiming  interests  adverse 
to  those  of  plaintiffs,  or  who  may  be  necessary  parties  to  a 
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complete  determination  and  settlement  of  the  questions  involved 
in  the  cause  ;  though,  of  course,  any  plaintiff  joining  persons  as 
defendants,  whose  interests  in  the  matter  in  controversy  are 
doubtful,  does  so  at  the  risk  of  having  to  pay  the  costs  of  such 
parties,  in  case  it  shall  be  decided  that  they  were  unnecessarily 
brought  in. — See  Hammeraley  v.  Hammersley^  7  L.  O.  127. 

The  former  chancery  practice  on  this  subject,  as  referred  to  at 
the  outset  of  the  chapter,  should  of  course  be  consulted. 

In  Niles  v.  Randall^  2  C.  R.  31,  it  was  held,  that,  in  an  action 
to  set  aside  a  mortgage  as  usurious,  brought  against  an  assignee 
of  that  mortgage,  the  original  mortgagee  was  properly  made  a 
defendant  N.  B — The  Reporter's  head  note  is  the  direct  re- 
verse of  the  statement  in  the  body  of  the  report. 

Where,  too,  the  plaintiff  in  a  judgment  creditor's  suit,  at* 
tempted  to  reach  moneys  due  on  a  mortgage,  alleged  to  be 
fraudulently  assigned,  it  was  held  that  the  assignee  of  that 
mortgage  must  be  made  a  party,  though  he  resided  out*  of  the 
state. — Chray  v.  Schenck,  4  Comst.  460. 

In  £tdd  V.  Dmnisan,  6  Barb.  S.  C.  R.  9,  it  was  held  that  the 
vendee  of  an  estate  was  a  necessary  party  to  a  bill  filed  by  the 
vendor,  to  stay  waste  on  the  premises ;  pending  the  contract  for 
sale,  and  before  its  completion. 

By  sec.  119,  provision  is  made  for  the  joinder  as  defendants  of 
any  parties  who,  in  strictness,  ought  to  be  plaintiffs,  but  refuse 
to  be  joined  as  such ;  a  provision  analogous  in  all  respects  to  the 
rules  of  the  old  chancery  practice. 

Under  the  same  section,  power  is  given  for  one  or  more  de- 
fendants of  a  class  to  defend  for  the  benefit  of  the  whole,  where 
that  class  is  very  numerous,  or  it  may  be  impracticable  to  bring 
all  the  parties  composing  it  before  the  court ;  except,  however, 
under  very  unusual  circumstances,  it  would  scarcely  be  prudent 
to  omit  joining  every  party  really  interested  in  the  first  in* 
stance. 

In  the  Bank  of  North  America  v.  Suydam^  1  C.  R.  (N.  S,)  325,  it 
was  held  that,  in  an  action  to  set  aside  an  assignment  for  the  bene* 
fit  of  creditors,  on  the  ground  of  a  fraudulent  preference  given  to 
one  of  their  body,  the  suit  was  well  brought  against  the  parties  to 
the  assignment  and  the  preferred  creditors  alone,  and  that  the 
other  creditors,  for  whom  provision  was  made,  were  not  necessary 
parties.  In  such  a  case  the  assignee  represents  all  the  creditors 
interested  in  the  trust.    His  defence  is  their  defence,  in  the  same 
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manner  as  an  executor  represents  the  estate  intrusted  to  him  ; 
and  the  case  of  Orover  v.  Wakeman^  4  Paige  23,  and  11  Wen- 
dell 187,  is  referred  to  as  settling  the  question. 

A  party,  member  of  a  class  of  persons  interested  in  a  partic- 
ular branch  of  labor,  may  maintain  a  suit  in  his  own  name  with- 
out making  the  others  parties,  provided  he  brings  it  on  behalf  of 
himself,  and  all  others,  members  of  that  class.  He  cannot,  how- 
ever, bring  a  separate  action  in  his  own  name  only,  unless  he 
has  an  interest  in  the  subject,  peculiar  to  himself,  and  not  enjoyed 
in  common  with  others  — Smiih  v.  Lockwood^  10  L.  O.  12  ;  1  C. 
R.  (N.  S.)  319. 

Where,  at  the  time  of  commencing  the  action,  the  real  defend- 
ant is  unknown,  the  plaintiff  may  sue  in  a  fictitious  name, 
amending  when  the  true  one  is  discovered ;  sec.  175. — See 
Pindar  v.  Blacky  4  How.  95. 

In  Fraser  v.  OreenhiU,  8  C.  R.  172,  it  was  held  that,  where 
an  attachment  has  been  issued  against  a  debtor's  property  un- 
der the  Code,  any  other  creditors  of  that  debtor  may  not  only  be 
proper  parties  to  the  suit,  but  may  apply  to  the  court  for  the  pur- 
pose of  being  brought  in  as  such ;  and,  hard  as  it  may  be  for  a 
creditor  to  have  his  proceedings  embarassed  by  the  presence  of 
persons  who  are  entire  strangers  to  the  main  subject  of  the  suit, 
and  whose  only  claim  can  be  in  respect  of  a  surplus,  which  can- 
not arise  until  after  satisfaction  of  his  debt,  and  in  which  he 
has  therefore  no  interest  whatever ;  the  recent  amendment  in 
sdb.  122,  seems  to  favor  this  view,  and  it  may  probably  be  sup- 
ported. 

The  question  as  to  who  are  or  are  not  proper  persons  to  be 
made  parties  to  an  action,  either  as  plaintiffs  or  defendants,  having 
thus  been  considered;  we  now  come  to  the  remedial  provisions 
of  sec.  122,  on  the  subject  of  persons,  having  an  interest  in  the 
matter  in  controversy,  but  who  have  not  been  made  formal 
parties  to  the  suit,  as  inserted  for  the  first  time  in  the  measure 
of  1861. 

§  122.  Tho  court  may  determine  any  controversy  between  the 
parties  before  it,  when  it  can  be  done  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights ;  but  when  a  complete  determina- 
tion of  the  controversy  cannot  be  had  without  the  presence  of  other 
parties,  the  court  most  cause  them  to  be  brought  in.  And  when,  in 
an  action  for  the  recovery  of  real  or  personal  property,  a  person,  not 
a  party  to  the  action,  but  having  an  interest  in  the  subject  thereof, 
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jittkes  applioation  to  the  court,  to  be  made  a  party,  it  may  order  him 
to  be  In'oaght  in  by  the  proper  amendment. 

A  defendant,  against  whom  an  action  is  pending  upon  a  contract, 
or  for  specific,  realj  or  personal  property,  may  at  any  time  before  an- 
sirer,  npon  affidavit,  that  a  person,  not  a  party  to  the  action,  and 
without  collusion  with  him,  makes  against  him  a  demand  for  the  same 
debt,  or  property,  upon  due  notice  to  such  person,  and  the  adverse 
ptrty  apply  to  the  court  for  an  order  to  substitute  such  person  in  his 
pltoe,  and  discharge  him  from  liability  to  either  party,  on  his  depo- 
litiiig  in  court  the  amount  of  the  debt,  or  delivering  the  property,  or 
its  vilue,  to  such  person  as  the  court  may  direct ;  and  the  court  may, 
ID  its  discretion,  make  the  order. 

The  first  clause  in  this  section  was  in  the  code  of  1849,  and 
is  little  more  than  declaratory  of  the  inherent  powers  of  the 
courts,  acting  as  courts  of  equity,  to  enforce  the  bringing  in  of 
all  proper  parties,  in  relation  to  the  controversies  brought  be- 
fore  them.  The  substitution  of  the  word  **  must  '^  for  the  word 
^  may,**  in  the  last  words  of  that  clause,  is,  however,  important, 
sod  seems  to' leave  them  no  discretion  in  this  respect,  in  cases 
where  any  party  claiming  a  really  adverse  interest  has  been 
omitted  to  be  brought  in.  In  Wallace  v.  JSatorif  5  How.  99,  it 
was  held  that  this  is  the  controling  section  in  cases  of  a  de« 
murrer  for  want  of  proper  parties.  The  next  clause,  the  first  of 
those  brought  in  by  the  amendment  of  1851,  enables  persons  not 
parties  to  suits  for  the  recovery  of  property,  but  having  an  in- 
terest therein,  to  apply  themselves  to  the  court,  for  the  purpose 
of  being  brought  in  by  amendment,  without  waiting  for  the  action 
of  the  original  parties  thereto,  an  important  and  novel  provision. 
In  reference  to  an  application  of  this  nature  by  creditors  claim- 
ing an  interest  in  the  surplus  realized  under  an  attachment,  af- 
ter satisfaction  of  the  attaching  creditor's  claim,  see  Fra$er 
V.  Oreenhtllt  3  C.  R.  172,  above  cited. 

The  concluding  provision  is  on  the  subject  of  interpleader, 
and  has  doubtless  been  suggested  by  the  English  statute,  1  and 
2  William  4,  c.  58,  on  the  same  subject  The  amendment  hav- 
ing been  so  recently  made,  it  has  not  as  yet  become  the  subject 
of  express  decision  ;  and,  till  that  is  the  case,  the  English  books 
of  practice  may  advantageously  be  consulted  upon  the  questicm. 
It  will  be  observed  that  the  powers  of  the  court  upon  this  sub- 
ject are  entirely  discretionary,  and  that  the  relief  so  asked  can 
only  be  asked  as  a  paatter  of  favor,  and  not  of  right.    The  op- 

6       • 
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eration  of  the  court,  too,  is  confined  to  actions  ex  contractu^  or 
for  the  recovery  of  specific  real  or  personal  property.  The 
party  applying  must  prove  entire  good  faith  on  his  part,  and 
entire  absence  of  collusion  with  the  party  proposed  to  be  sub- 
stituted in  his  place ;  and  he  must  also  place  the  subject-matter 
of  controversy  within  the  control  of  the  court,  entirely  and 
without  reserve.  Under  these  circumstances,  and  under  these 
only,  can  the  application  be  made  ;  and  a  failure  in  any  one  of 
these  requisites  will,  of  course,  be  fatal  to  it,  and  would  proba- 
bly involve  the  payment  of  costs.  If  it  succeed,  however,  the 
applicant  obtains  a  complete  release  from  the  controversy  and 
its  consequences,  and  the  substituted  party  takes  his  place  in  all 
respects. 

Of  course  this  remedy  is  entirely  inapplicable  to  cases  where 
the  party  seeking  it  retains  any  claim  or  interest  whatever  in 
the  subject  matter  of  the  controversy,  or  is  in  reality  directly 
liable,  as  in  the  case  of  an  advertised  reward  claimed  by  sev- 
eral, or  in  those  where  he  has  otherwise  given  occasion  for 
that  controversy  by  his  own  acts.  It  is  simply  and  solely 
intended  to  meet  the  case  of  a  mere  depositary,  or  holder  of 
that  subject  matter,  in  an  official,  ministerial  or  fiduciary  ca- 
pacity, either  original  ,or  attaching  by  implication,  under  occur- 
rences accruing  subsequent  to  its  original  coming  into  his 
possession.  A  party  into  whose  hands  money  or  goods  may 
have  come  in  the  ordinary  course  of  business,  for  safe  custody, 
and  to  be  thereafter  accounted  for  to  the  proper  owners,  may 
also  become  entitled  to  this  remedy ;  and  it  would  seem,  from 
some  of  the  English  cases,  that  the  existence  of  a  mere  lien 
upon  such  goods,  for  charges  in  respect  of  such  custody,  which 
lien  does  not  in  its  nature  attach  specially  on  either  of  the 
claimants,  and  involves  no  assertion  of  ownership  in  any  part 
thereof,  will  not  be  a  bar  to  such  an  application ;  though  any 
claim  of  actual  ownership,  or  litigation  in  respect  thereof,  in 
tiny  part  of  such  deposit,  however  small,  will  be  held  to  be  so. 
A  purchaser  of  land,  unable  to  pay  his  purchase  money  to 
one  or  other  of  two  parties  claiming  title  to  the  estate  con- 
tracted to  be  sold,  has  also  been  held  in  England  to  be  a  proper 
subject  for  this  species  of  relief.  Any  dealing  with  either  of 
the  parties,  calculated  to  alter  their  interest  in  the  subject 
matter  in  question,  or  to  give  either  of  those  parties  an  inde- 
pendent right  against  the  depositary,  the  taking  of  any  indem- 


THE  LIMITATION  OF  ACnOlSR  67 

nity  from  either,  or  any  illegality  in  the  original  transaction, 
oat  of  which  the  deposit  arose,  will  of  course  do  away  with  the 
bona  fides  of  the  application,  and  form  an  effectual  bar  to  it,  as 
showing  collusion.    The  reverse,  however,  seems  to  be  the 
r  case  with  regard  to  a  mere  demand  of  indemnity,  prior  to  the 
action,  when  not  complied  with.    It  is  evident  that  no  remedy 
of  this  kind  exists  before  action  brought ;  and,  of.  course,  if  the 
party  prefer  to  institute  a  separate  suit  for  the  same  purpose, 
it  is  competent  for  him  to  do  so,  though  probably  at  the  risk  of 
costs,  if  such  separate  suit  prove  to  be  clearly  unnecessary. 
The  proper  mode  of  applying  for  this  species  of  relief,  or  that 
I  last  previously  mentioned,  would  appear,  by  analogy,  to  be  by 

I  motion,  founded  on  a  duly  verified  petition.     The  latter  ap- 

pears to  be  advisable,  if  not  necessary,  inasmuch  as  either  of 
sach  applications  must,  of  necessity,  be  grounded  upon   a 
!  substantive  statement  of  facts,  unconnected  with  the  matter 

i  regalarly  in  question  in  the  cause;  and  it  is  of  course  necessary 

that  such  statement  should  be  duly  brought  before  the  court, 
and  should  duly  appear  upon  the  face  of  the  order  granted 
apon  it,  or  rather  upon  the  petition,  as,  in  effect,  part  of  the 
'  order, — so  that  the  circumstances  under  which  the  court  has 
exercised  its  discretion  in  the  matter  pnay  be  duly  apparent 
upon  the  record. 

The  subject  of  abatement  of  suits,  and  the  measures  necessary 
thereon,  will  be  found  considered  hereafter  in  that  portion  of  the 
work  which  treats  of  the  proceedings  intermediate  between 
the  original  joinder  of  issue  and  its  trial. 


CHAPTER    III. 

OF  THE  LIMITATION   OF  ACTIONS. 


This  subject,  as  was  the  case  with  the  last,  divides  itself  nat- 
orally,  in  the  first  instance,  into  two  branches,  involving,  Ist,  the 
consideration  of  the  limitations  of  actions,  as  applicable  to  real 
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estate,  and  2dly.,  in  reference  to  personal  property.  These  two 
different  subjects  will  accordingly  be  treated  of  successively 
in  the  above  order;  the  preliminary  provision  of  the  Code, 
abolishing  the  former  law  thereon,  being  previously  noticed  ; 
and  a  few  supplementary  observations,  applicable  to  the  iim-  ^ 
itation  of  actions  in  general,  being  subjoined  at  the  conclusion 
of  the  chapter. 

The  provisions  of  the  Code  on  these  subjects  are  contained 
in  the  second  title  of  part  II.  of  that  measure,  and  consist  of  four 
chapters.  The  three  last  of  these  follow  the  order  above  pre- 
scribed ;  the  first  being  of  a  general  and  preliminary  nature,  and 
containing  only  two  sections. 

By  section  73,  the  first  of  those  last  alluded  to,  the  whdle  of 
the  provisions  of  that  chapter  of  the  Revised  Statutes  which 
contains  the  general  statute  law  on  this  subject,  are  expressly  re- 
pealed ;  so  that,  in  relation  to  all  future  controversies,  the  Code, 
and  the  Code  alone,  will  henceforth  be  authority. 

As  to  actions  commenced,  or  rights  accrued  previously  to  its 
passage,  the  old  law  still  governs. 

Where,  however,  a  previous  right  of  action  stood  already 
barred  at  the  actual  time  of  that  passage,  it  was  held  that  a  sub- 
sequent parol  acknowledgment  of  that  right,  though  sufficient 
to  have  revived  it  under  the  former  statutes,  had  no  such  effect* 
the  Code  being  in  actual  operation  at  the  time  such  acknowl- 
edgement took  place,  and  the  provisions  of  section  90  being  ap- 
plicable accordingly,  without  attributing  to  those  provisions  any 
retrospective  effect  whatsoever.  The  alleged  verbal  promise 
was  a  transaction  subsequent  to  the  passage  of  the  Code,  and 
was,  as  such,  governed  by  the  statute  law  in  existence  at  the 
time  of  its  actual  making. —  Wadsiuorth  v.  Thomas^  7  Barb.  S. 
C.  R.  445 ;  3  C.  R.  227. 

The  other  introductory  section,  (74),  after  general  provisions 
in  relation  to  the  following  limitations,  contains  a  further 
general  reservation  of  all  other  cases  in  which  a  special  limitation 
is  prescribed  by  statute,  independent  of  the  provisions  repealed  as 
above,  which  special  limitations  will  be  treated  of  as  they  occur. 

An  important  provision  has  been  added  at  the  conclusion  of 
this  section,  on  the  amendment  of  the  measure  in  1851,i.e.,  that  ob- 
jections of  this  nature  can  only  be  taken  by  answer.  No  res- 
triction, in  this  respect,  was  imposed  by  the  Codes,  either  of  1 848  or 
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1849,  and  in  FeUers  v.  Zee,  2  Barb.  S.  C.  R.  488,  it  was  treate<| 
u  a  well-settled  rule,  that,  when  actually  apparent  on  the  face 
of  the  complaint,  demurrer  would  lie. 

la  reference  to  limitations  in  general,  it  may  he  remarked  that 
•0  long  as  a  right  remains  suspended  and  vested  in  no  one,  th^ 
operation  of  the  statute  is  suspended  also.  Thus,  in  a  case 
where  an  action  was  brought  by  an  administrator,  in  respect  of 
property,  received  after  the  intestate's  death,  but  before  adminis- 
tration taken  out,  it  was  held  that  the  statute  did  not  com- . 
moDce  running  until  the  latter  date — BucMin  v.  Ford^  5  Barb. 
S.  C.  R.  998. 

We  now  arrive  at  the  consideration  of  the  limitations  imposed 
OD  actions  for  the  recovery  of  real  property,  as  contained  in 
chap.  II.  of  the  title  in  question. 

The  first  subject  entered  upon  is  that  of  actions  by  the  people 
of  this  state,  or  their  grantees. 

The  limits  imposed  in  this  respect  are  as  follows,  viz. :  that 
the  people  or  their  grantees  will  not  sue  in  respect  of  real  pro- 
perty, by  reason  of  the  title  of  the  former>  unless, 

1.  Such  right  have  accrued  within  40  years  previous  to  action, 
or  other  proceeding  for  its  assertion ;  or, 

2.  Unless  the  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  and  profits  of  such  real  property,  or 
some  part  thereof,  within  the  same  period. — Code  sec.  75 :  and  by 
lee.  76  the  same  limitation  is  imposed  upon  grantees  of  the  peo- 
ple, claiming  under  their  grants.  By  section  77,  this  period  of 
limitation,  in  the  case  there  provided  for,  is  shortened  by  one- 
half,  and  twenty  years  only  are  allowed  for  bringing  actions  by 
the  people  or  their  grantees,  in  cases  where  a  recovery  is  sought 
of  lands  previously  granted,  but  the  grants  of  which  have  been 
revoked  on  the  ground  of  fraud  or  of  defective  title. 

In  interpreting  these  sections,  however,  the  right  of  eminent 
domain,  by  virtue  of  which  the  people  are  the  unquestioned 
owners  of  all  waste  and  unoccupied  lands  within  the  state,  niust 
not  be  overlooked,  or  a  most  serious  mistake  may  be  committed. 
Extensive  as  the  words  of  the  above  limitations  may  seem,  in 
practice  they  only  apply  to  cases  where  there  has  been  positive 
adverse  possession,  (actual  and  not  constructive,  and  capable  of 
&tinct  prooO  of  the  whole  matter  in  controversy,  during  the 
whole  of  the  period  of  limitation.  The  <mus  probandi  in  such 
cases  lies,  moreover,  upon  the  defendant,  who  must  plead  the 
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facts,  or  show  an  adverse  title  in  himself  by  special  allegation. 
A  mere  averment,  that  no  right  has  accrued  to  the  people  within 
forty  years,  &c.,  following  the  words  of  the  above  section,  was 
held  in  The  People  v.  Van  Rensselaer^  8  Barb.  S.  C.  R.  189,  to  be 
hisulBcient,  and  a  demurrer  on  that  ground  was  allowed. 

This  decision  is,  however,  so  far  overruled  by  the  case  of 
The  People  v.  Arnold^  4  Comst.  510,  where  an  answer,  follow- 
ing the  exact  words  of  the  statute,  was  held  to  be  good,  as  plead- 
ing the  facts  of  the  case,  and  not  the  evidence  in  support.  It 
was  held,  however,  that,  on  the  trial  itself,  an  unquestionable  and 
actual  adverse  possession  must  be  shown. 

In  The  People  y.  Van  JRensselaeVf  above  cited,  the  rule  that,  in 
such  cases,  every  presumption  is  to  be  made  on  behalf  of  the 
people,  and  against  parties  claiming  in  opposition  to  them ;  and 
that  the  mere  fact  of  lands  having  been  actually  unoccupied,  is 
of  itself  sufficient  to  show  a  prima  facie  title  on  their  part,  un- 
less rebutted  by  distinct  evidence  of  actual  adverse  possession, 
or  of  adverse  documentary  title:  is  laid  down  in  that  decision 
in  the  most  unequivocal  terms,  and  to  the  fullest  extent  of  the 
high  prerogative  doctrines  held  in  the  older  English  cases  upon 
similar  subjects. 

In  The  People  v.  Livingston^  8  Barb.  S.  C.  R.  253,  similar 
principles  are  also  most  distinctly  and  most  unequivocally  as- 
serted, though,  under  the  peculiar  circumstances  of  that  case, 
the  prima  facie  title  of  the  people,  as  above  alluded  to,  was  re- 
butted by  proof  of  an  old  grant  from  the  English  crown,  under 
which,  title  in  the  waste  lands  there  sought  to  be  recovered, 
had  been  originally  conferred  upon  the  parties  claiming  to  hold 
them. 

The  dispositions  of  the  Legislature  upon  this  particular  sub- 
ject are  further  evidenced  by  the  resolution  of  10th  April,  1848. 
See  Laws  of  1848,  page  582,  expressly  directing  the  Attorney 
general  to  impeach  all  manorial  titles  throughout  the  State, 
wherever  it  may  be  found  practicable ;  and  by  the  provisions  of 
c.  128  of  the  laws  of  1850,  declaring  that  proceedings  so  insti- 
tuted by  him,  shall  have  precedence  over  all  others. 

The  period  of  limitation  in  ordinary  real  estate  cases,  is  fixed 
by  sections  78  and  79  at  twenty  years,  as  under  the  Revised 
Statutes ;  within  which  period,  the  party  prosecuting  or  defend- 
ing a  claim  to,  or  in  respect  of,  real  property,  must  show  seizin 
in  himself  or  his  ancestor,  predecessor,  or  grantor ;  whilst,  by 
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lection  SO,  a  bare  entry  is  declared  insufficient  to  establish,  or 
to  strengthen  a  claim,  unless  an  action  be  commenced  thereon 
within  one  year  after,  and  also  within  the  period  above  pre* 
scribed. 

Mere  possession  of  the  property,  not  adverse  to  the  right  of 
a  claimant,  is,  under  section  81,  to  be  deemed  subordinate  to  the 
legal  title:  and,  in  every  action,  the  person  establishing  such  legal 
title  is  to  be  presumed  to  have  been  duly  possessed,  unless  the 
contrary  be  shown.  Under  sec.  86,  the  possession  of  a  tenant, 
at  any  time,  is  to  be  deemed  the  possession  of  the  landlord,  un- 
til the  expiration  of  twenty  years  from  the  termination  of  the 
tenancy,  or  the  last  payment  of  rent ;  whilst,  by  sec.  87,  it  is 
expressly  declared  that  no  right  to  property  shall  be  affected, 
by  reason  of  a  descent  being  cast,  by  the  death  of  the  person  in 
actaal  possession. 

The  doctrine  of  adverse  possession  is  defined  by  the  chapter 
now  under  consideration,  as  follows,  t.  e. 

Where  it  shall  appear  that  the  occupant,  or  his  predecessors 
in  title,  entered  into  possession  of  premises  under  claim  of  title, 
exclusive  of  any  other  right  founded  upon  a  written  convey- 
ance, or  upon  the  decree  of  a  competent  court,  and  that  there 
has  been  a  continued  possession  of  such  premises,  or  of  part  of - 
them,  under  such  claim,  for  twenty  years,  such  possession  shall 
be  deemed  adverse.  And  such  adverse  possession  shall  extend 
to  the  whole  property,  of  which  a  part  has  been  so  held,  except 
where  that  property  shall  consist  of  a  tract  divided  into  lots,  in 
which  latter  case  the  possession  of  one  lot,  shall  not  be  deemed 
that  of  another  of  the  same  tract. — Sec.  82. 

By  sec.  88  the  premises  comprised  within  the  scope  of  an 
adverse  possession  of  this  nature  are  defined  to  be  as  follows, 
viz.: 

1.  All  land  usually  cultivated  and  improved. 

2.  AH  land  protected  by  a  substantial  enclosure. 

3.  All  unenclosed  land  used  for  the  supply  of  fuel  or  fencing 
timber. 

4.  Any  portions  of  a  partially  improved  farm  or  lot,  left  un- 
cleared or  unenclosed,  according  to  the  usual  course  or  custom 
of  the  neighboring  country. 

An  inferior  species  of  adverse  possession  may  also,  under 
sec.  84,  be  acquired  by  actual  continued  occupation,  under  a 
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claim  of  title,  exclusive  of  any  other  right,  but  not  founded 
either  on  a  written  instrument,  or  on  the  decree  of  a  court. 

Adverse  possession  of  this  natere  extends,  however,  only  to 
land  which  has  been  actually  occhpied  by  the  party  claiming 
such  title ;  and,  by  sec.  85,  such  actual  occupation  is  defined 
as  extending  to  the  two  following  cases,  and  to  those  only,  i.  e.: 

L  Where  the  land  has  been  protected  by  a  substantial  en« 
closure. 

2.  Where  it  has  been  usually  cultivated  or  improved. 
Possession  of  this  nature  confers,  therefore,  no  such  rights 

with  regard  to  unenclosed  land,  as  are  claimable  under  title 
founded  upon  a  written  instrument,  or  the  decree  of  a  court,  as 
before  stated.  Under  sec.  86,  adverse  possession  can  in  no 
case  be  established  by  a  party  who  has  once  stood  in  the  rela- 
tion of  tenant  to  the  claimant,  or  his  predecessors  in  claim,  until 
the  full  period  of  limitation  shall  have  expired  since  the  ter- 
mination  of  his  lease,  or  the  time  of  the  last  payment  of  rent 
under  his  tenancy,  where  no  lease  shall  have  existed. 

In  Miller  v.  Oofthck,  8  Barb.  S.  C.  R.  158,  it  was  held  that 
the  continuous  and  uninterrupted  user  of  an  easement  for  twenty 
years,  under  a  claim  of  right,  was  an  adverse  enjoyment  sufficient 
to  raise  the  presumption  of  a  grant,  as  against  the  owners  of  the 
lands  affected  by  it,  and  that  the  right  to  an  easement  thus 
acquured  could  only  be  lost  by  non-user  of  twenty  years,  (espe- 
cially if  coupled  with  acts  of  such  owners  inconsistent  with  the 
right,)  or  by  a  release. 

Lastly,  by  sec.  88,  the  disabilities  which  suspend  the  opera- 
tion of  the  statute  in  real  estate  cases  are  thus  defined,  i.  e. : 

If,  at  the  time  that  the  title  to  real  property  shall  first  descend 
or  accrue  to  any  person,  that  person  shall  be— 

I.  A  minor. 

2._  Insane. 

3.  Imprisoned  on  a  criminal  charge,  or  on  execution,  upo^ 
conviction  of  a  crime,  for  a  term  less  than  (or  life  ;  or, 

4.  A  married  woman. 

The  operation  of  the  statute  is,  in  all  these  cases,  to  be  sus- 
pended until  ten  years  after  such  disability  shall  cease,  or  after 
the  death  of  the  person  under  such  disability. 

The  provisions  of  sec.  100,  in  reference  to  the  absence  from 
the  state,  of  parties  against  whom  a  cause  of  action  shall  accrue 
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nem  also  applicable  to  real  estate  cases,  though  included  in 
another  chapter  of  the  Code.  The  subject  will  be  more  fully 
entered  upon  in  the  subsequent  division  of  this  chapter. 

The  periods  of  disability  above  cited  are  the  same  as  those 
Doder  the  former  law,  though  the  Old  Rules  on  this  subject,  with 
reference  to  actions  arising  in  respect  of  personal  property  have 
imdergone  a  considerable  change,  as  will  be  seen  hereafter.  In 
&ct,  as  regards  real  estate  actions  in  general,  no  change  of  any 
moment  has  been  made  in  the  former  law  upon  the  subject. 

We  now  arrive  at  the  second  division  of  the  subject  above 
laid  down,  i.  e.,  the  periods  of  limitation  in  relation  to  action^ 
other  than  for  recovery  of  real  property,  the  statute  law  as  to 
which  is  laid  down  in  chapter  III.  of  that  portion  of  the  Code 
now  under  consideration,  as  follows : 

The  first  period  of  limitation  fixed,  is  with  reference  to  ac- 
tions, 

1.  Upon  a  judgment  or  decree  of  fmy  court  of  the  United 
States,  or  of  any  state  or  territory  within  them ;  or, 

S.  Upon  a  sealed  instrument :  which  by  sec.  90  are  fixed  at 
90  years  in  each  case ;  and  that  by  way  of  positive  limitation, 
and  not  as  a  presumption  of  payment,  as  the  law  before  stood, 
under  the  provisions  of  the  Revised  Statutes  repealed  as  above. 

The  former  law  on  the  subject  of  pleading  a  presumption  of 
this  nature,  as  declared  in  Austin  v.  Tompkins,  3  Sandf.  S.  C. 
R.  23,  is  therefore  become  obsolete ;  but,  nevertheless,  the  prin- 
ciple laid  down  in  that  case,  i.  e.,  that  where  a  judgment  has 
been  taken  against  executors,  for  assets  ^*quando  acciderint*^ 
that  judgment  will  still  remain  in  force,  and  the  parties  holding 
it  may  enforce  it  at  any  time  as  against  assets  subsequently  ac- 
cmed,  at  however  late  a  period ;  may  probably  be  held  to  be 
still  existent,  even  under  the  present  more  positive  limitation. 

The  words  of  the  Statute  seem  large  enough  to  include  the 
judgments  of  courts  not  of  record ;  but  the  doctrine  that  a 
judgment  of  this  nature  is  only  a  mere  contract,  and  is  su- 
able upon,  and  subject  to  limitation  as  such,  would  appear  to 
have  prevailed,  in  analogy  to  the  provisions  of  the  Revised 
Statutes  in  relation  thereto.  See  on  this  point,  in  He  Ddacrcix^ 
1  Bradford's  Surrogates'  Reports  1,  as  to  a  surrogiates's  decree, 
and  Maguire  v.  GaUagher,  2  Sandf.  S.  C.  R.  402 ;  1  C.  R.  127,  as 
to  justices'  judgments. 

Where,  however,  the  lien  of  a  judgment  on  real  estate  has 
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ceased  by  lapse  of  time^  the  court  will  interfere  as  regards  the 
rights  of  bona  fide  purchasers  thereof,  and  will  grant  a  perpet- 
ual stay  of  execution,  so  far  as  their  interests  are  concerned. — 
Wiban  v.  SmitJ^  2  C.  R.  IS. 

The  period  of  limitation  of  actions  generally  considered,  in* 
eluding  suits  for  relief  on  the  ground  of  fraud,  remains,  as  be- 
fore, 6  years ;  and  the  actions  falling  within  that  limitation, 
are  thus  defined  by  sec.  91  of  the  Code : 

§  91.  Within  six  years. 

1.  An  action  upon  a  contract,  obligation,  or  liability,  express  or  im- 
plied ;  excepting  those  mentioned  in  section  90. 

2.  An  action  upon  a  liability  created  by  statute,  other  than  a  pen- 
alty or  forfeiture. 

3.  An  action  for  trespass  upon  real  property. 

4.  An  action  for  taking,  detaining,  or  injuring  any  goods  or  ohattels, 
including  actions  for  the  specific  recovery  of  personal  property. 

5.  An  action  for  criminal  conversation,  or  for  any  other  injury  to 
the  person  or  rights  of  another,  not  arising  on  contract,  and  not  here- 
inafter enumerated. 

6.  An  action  for  relief,  on  the  ground  of  fraud ;  in  cases  which 
heretofore  were  solely  cognisable  by  the  court  of  chancery;  the 
cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued,  until 
the  discovery  by  the  aggrieved  party,  of  the  facts  constituting  the 
fraud. 

In  actions  on  contract,  where  credit  has  been  given  by 
special  stipulation,  the  operation  of  the  statute  will  date  from 
the  period  of  the  expiration  of  the  credit  so  given,  without  re- 
gard to  the  date  of  the  original  transaction.  In  those  for  an 
injury,  or  for  statutory  penalties,  the  time  will  run  from  the 
actual  commission  of  the  oflfence  sued  upon,  or  by  which  the 
penalty  was  incurred. 

The  point  as  to  actions  on  the  judgments  of  courts  not  of 
record,  as  supposed  to  fall  under  the  class  of  actions  on  con- 
tract, under  subdivision  1  of  the  above  section,  has  been  before 
adverted  to. 

In  Goming  V.  JfOuUoch^  1  Comst.  47,  a  suit  against  a  stocks 
holder  of  a  corporation,  pursuant  to  its  act  of  incorporation, 
with  a  view  to  charge  him  individually  with  payment  of  a  debt, 
was  held  not  to  be  an  action  for  a  penalty  under  subdivision  2, 
of  sec.  92,  but  to  fall  within  subdivision  No.  2,  of  the  above  pro- 
visions. 
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In  cases  of  Trover,  the  statute  was  held  to  run  from  the  ac- 
tual conversion  of  the  property,  without  regard  to  the  time  of 
demand  and  refusal,  in  Kelsey  v.  QriswoU^  6  Barb.  436. 

In  Mayne  v.  Chriswold^  3  Sandf.  S.  C.  R.  463,  the  Rule  a^to 
the  operation  of  the  statute  only  attaching  from  the  period  of 
discovery  of  a  fraud,  was  held  to  be  general,  and  to  apply  in  all 
cases  of  that  nature,  whether  exclusively  cognizable  in  equity, 
or  the  reverse  ;  and  it  would  seem  that  the  complaint,  in  such 
cases,  ought  to  go  on  to  show,  not  merely  that  the  fraud  has 
only  been  discovered  within  six  years,  but  that,  with  reasonable 
diligence,  it  could  not  have  been  discovered  sooner. 

In  Baird  v.  Walker,  1 C.  R.  (N.  S.)  329,  it  was  held  that  where 
goods  have  been  left  with  a  factor  for  sale  by  commission,  the 
owner  has  no  cause  of  action  for  the  price  of  such  goods  re- 
ceived by  them,  until  a  de^iand  and  refusal  to  pay  same ;  and 
that  the  statute  of  limitations  does  not  commence  to  run  until 
such  demand  has  been  made. 

The  general  principle  of  limitation  of  personal  actions  having 
thus  been  laid  down,  the  following  special  exemptions  are  made 
from  its  operation. 

A  period  of  three  years  is  prescribed  by  sec.  02,  in  the  fol- 
lowing cases : 

§  92.  Within  three  years. 

1.  An  action  against  a  sheriff^  coroner,  or  constable,  upon  a  liability 
incurred  by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue 
of  his  office,  or  by  the  omission  of  an  official  duty ;  including  the 
non-payment  of  money  collected  upon  an  execution.  But  this  secr 
tion  shall  not  apply  to  an  action  for  an  escape. 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfeiture,  where  the 
tction  is  given  to  the  party  aggrieved,  or  to  such  party  and  the  peo- 
ple of  this  state,  except  where  the  statute  imposing  it  prescribes  a 
different  limitation. 

In  The  People  v.  Wood,  10  L.  O.  61,  where  the  defendant  was 
indicted  for  obtaining  money  under  false  pretences,  under  2 
R.  S.  607,  which  prescribed  that  the  indictment  shall  be  found 
and  filed  within  three  years  after  the  commission  of  the  offence, 
it  was  held  that  the  day  on  which  the  act  is  done  must  be  in- 
eluded  in  the  computation  :  and  the  indictment  on  7th  Novem- 
ber, 1851,  for  an  offence  ci^mmitted  7th  November,  1848,  was 
quashed,  as  barred  by  the  statute  above  cited. 
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With  reference  to  subdivision  2  of  this  last  section,  see  Cbrri' 
ing  V.  M}Culloch^  above  cited. 

A  two  years'  limitation  is  then  fixed,  as  follows,  by  sec.  93 : 

§  93.  Within  two  years. 

1.  An  action  for  libel,  slander,  assault,  battery,  or  fidse  imprison- 
ment. 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  peo- 
ple of  this  state. 

These  periods  are  in  many  respects  materially  reduced  from 
those  allowed  by  tlie  revised  statutes,  with  the  single  exception 
of  slander.  The  former  periods  were  four  years,  in  assault, 
batteries,  and  false  imprisonment,  and  six  in  libel. 

A  one  year  limitation  is  prescribed  by  sec.  94,  with  reference 
to  actions  against  a  sheriff  or  other  officer,  for  an  escape,  in 
connection  with  which,  it  may  be  oblserved,  that  the  subsequent 
death  of  an  escaped  prisoner,  before  action  brought,  is  no  dis- 
charge of  such  liability.  See  Tanner  v.  Scdlenbeck^  4  How.  297, 
before  cited. 

The  law  as  to  accounts  current  is  declared  by  sec.  95,  in  the 
following  terms : 

§  95.  In  an  action  brought  to  recover  a  balance  due  upon  a  mu- 
tual, open  and  current  account,  where  there  have  been  reciprocal 
demands  between  the  parties,  the  cause  of  action  shall  be  deemed  to 
have  accrued  from  the  time  of  the  last  item  proved  in  the  account  on 
either  nde. 

It  will  be  seen  that  the  terms  of  this  section  are  considerably 
more  extensive  than  the  analogous  provision  in  the  revised 
statutes.  Under  the  law  as  it  formerly  stood,  it  was  held  in 
SaUock  V.  Xosee,  1  Sandf.  S.  C.  R.  220,  that  items  on  one  side 
only  were  not  sufficient  to  take  a  case  of  current  account  out 
of  the' statute,  and  that  there  must  be  items  on  both  sides,  with- 
in the  period  of  limitation,  to  have  that  effect.  The  present 
wording  would,  however,  seem  to  refer  the  operation  of  the 
statute  to  the  date  of  the  last  item  on  either  side*  in  all  cases, 
without  reference  to  there  being  or  not  being  counter  items  of 
that  date  ;  provided  only  the  account,  in  its  general  nature,  be 
clearly  one  in  respect  of  mutual  dealings  commenced  before, 
but  continued  within  the  period  of  limitation. 

A  peculiar  limitation  is  next  fixed  by  section  96,  in  respect 
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of  actions  upon  a  statute  for  a  penalty  or  forfeiture,  given  in 
whole,  or  in  part,  to  the  prosecutor.  Such  actions  must  be 
commenced  by  the  latter  within  one  year  after  the  commission 
of  the  offence.  If  not»  his  power  to  sue  is  gone,  but  a  further 
period  of  two  years  is  allowed,  during  which  such  action  may 
be  commenced  on  the  part  of  the  people,  by  the  proper 
officer. 

And  lastly,  the  period  of  limitation  in  all  other  actions  for 
relief  whatsoever,  not  therein-before  provided  for,  is  fixed  by 
lection  97  at  ten  years  after  the  cause  of  action  shall  have 
accrued.  Under  this  large  class  will  fall  the  whole  of  that 
description  of  controversies  which  were  formerly  peculiarly  of 
equitable  cognizance,  including  all  those  for  the  purpose  of  en* 
forcing  any  securities  or  liens  upon  real  estate,  not  involving 
the  actual  title  thereto. — See  Elwood  v.  Deifendorf^  5  Barb.  S. 
C.  R.  398. 

The  people  of  the  state  enjoy  no  such  peculiar  privileges,  in 
respect  to  personal  demands,  as  are  before  accorded  to  them  in 
reference  to  real  estate ;  they  are,  in  these  cases,  subject  in  all 
respects  to  the  same  rules  as  bind  private  parties. — See  Codoi 
sec.  98. 

Before  passing  on  to  the  subject  of  limitations  in  general,  the 
following  special  provisions  in  addition  to  the  above,  may  be 
notioed : 

Actions  upon  judgments  of  any  court  of  the  state,  except  a 
court  of  a  justice  of  the  peace,  are  positively  prohibited  by 
sec.  71,  unless  upon  leave  of  the  court  for  good  cause  shown, 
on  notice  to  the  adverse  party ;  and  actions  upon  judgments 
of  a  justice  of  the  peace  cannot  be  brought  in  the  same  county 
within  five  years  after  their  rendition,  except  under  the  follow- 
ing circumstances : 

1.  The  death,  resignation,  incapacity  to  act,  or  removal  from 
the  county,  of  the  justice  himself. 

2.  The  absence  of  personal  service  of  process  on  the  defend- 
ant, or  all  the  defendants. 

3.  The  death  of  some  of  the  parties. 

4.  The  loss  or  destruction  of  the  docket  of  the  judgment 
But  it  would  seem  that  the  plaintiff  is  always  at  liberty  to 

bring  an  action  thereon  in  any  other  county  within  that  period* 

In  Smith  V.  Jcnea^  2  C.  R.  78,  the  above  limitation  in  refer- 

ence  to  actions  on  justices'  judgments,  was  applied  by  the  coun- 
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ty  judge  to  the  pleading  of  such  a  judgment,  as  a  set-off,  within 
the  same  period,  and  it  was  held  that  a  judgment  could  not  be 
so  pleaded  within  five  years  after  its  rendition. 

A  conflict  of  opinion  has  arisen  between  the  superior  court 
and  the  court  of  common  pleas,  in  reference  to  actions  in  as- 
sistant justices'  courts.  In  McOuire  v.  Gallagher^  2  Sandf.  S. 
C.  R.  402,  1  C.  R.  127,  it  was  considered  that  they  came^  un- 
der the  definition  of  justices'  courts ;  but  in  Mills  v.  Winslow^  3 
C.  R.  44,  it  was  held,  on  ihe  contrary,  they  did  not;  and  that 
actions  on  the  judgments  6f  the  assistant  justices'  and  marine 
court  in  New  York,  fall  under  the  general  class  of  judgments, 
and  that  actions  may  be  brought  on  them  at  any  time,  on 
leave  of  the  court  first  obtained.  See,  slsOfJackscm  v.  Wkeedon^ 
3  C.  R.  186,  before  cited.  This  common  pleas  being  now  the 
peculiar  court  for  the  revision  of  justices'  judgments,  the  doc- 
trine laid  down  by  them  will  probably  prevail.  In  Quick  v. 
Keder^  2  Sandf.  S.  C.  R.  231,  and  Dunham  v.  Nicholson^  2 
Sandf.  S.  C.  R.  636,  it  was  held  that,  when  an  execution  had 
been  returned  unsatisfied  prior  to  the  Code,  an  action  in  the 
nature  of  the  former  creditors'  suit  might  be  maintained  on 
the  judgment  on  which  it  was  issued,  without  previous  leave 
of  the  court ;  on  the  ground  that,  though  assuming  the  form 
of  an  action,  it  was  in  reality  a  proceeding  to  carry  out  the 
existing  judgment,  and  to  aid  the  process  issued  upon  it. 

A  special  limitation  is  also  prescribed  by  the  Revised  Stat- 
utes, 2  R.  S.  89  sec.  38,  in  reference  to  claims  presented  to 
an  executor  or  administrator,  and  disputed  or  rejected  by 
him ;  an  action  on  which  must,  of  necessity,  be  commenced 
within  six  months  after  such  dispute  or  rejection,  if  the  debt 
be  then  due ;  or,  if  not,  then  within  six  months  after  the  same, 
or  any  part  thereof,  shall  have  become  so,  or  the  right  to 
bring  such  action  will  be  barred. 

A  peculiar  limitation  is  imposed  by  sec.  135  of  the  Code,  in 
reference  to  proceedings  for  the  purpose  of  being  let  in  to  de- 
fend an  action,  where  judgment  has  been  entered  upon  on  serv- 
ice by  publication ;  seven  years  being  fixed  as  the  period  allow- 
ed for  that  purpose.    And  lastly. 

By  section  108,  actions  to  enforce  the  payment  of  bills,  &c., 
issued  by  moneyed  corporations,  or  issued  or  put  in  circulation  as 
money,  may  be  commenced  at  any  time,  without  any  limitation 
whatever. 
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The  next  point  to  be  considered  is  that  as  to  the  circum- 
stances under  which  the  operation  of  the  statute,  as  a  bar,  is 
either  wholly  or  partially  suspended. 

The  suspension  of  its  operation,  in  respect  of  transactions 
where  credit  has  been  given,  or  where  fraud  has  been  commit- 
ted but  not  discovered,  has  been  before  alluded  to ;  and  of  a 
similar  nature  are  the  provisions  in  section  109,  by  which  ac- 
tions against  the  directors  or  stockholders  of  a  monied  cor- 
poration, or  banking  association,  to  recover  a  penalty  or  for- 
feiture imposed,  or  to  enforce  a  liability  created  by  law,  may 
be  brought  at  any  time  within  six  years,  after  the  discovery  by 
the  aggrieved  parties,  of  the  facts  upon  which  such  penalty  or 
forfeiture  attached,  or  such  liability  was  created,  without  refer- 
ence to  the  period  when  such  facts  actually  occurred. 

The  operation  of  the  statute  may  be  also  suspended. 

Ist  By  disability  of  the  parties. 

2d.  By  part  payment  or  written  acknowledgment  of  the 
claim — which  points  will  be  successively  considered. 

The  first  disability  treated  of  by  the  Code,  is  that  of  absence 
from  the  State,  in  reference  to  which,  it  is  provided  by  section 
100 :  That  the  original  absence  of  a  defendant  from  the  State 
at  the  time  that  a  cause  of  action  shall  accrue  against  him,  shall 
entirely  suspend  the  running  of  the  statute  until  the  full  period 
shall  have  elapsed  after  his  return  to  the  State ;  and  further, 
that  if,  after  the  accruer  of  such  cause  of  action,  such  person 
shall  depart  from  and  reside  out  of  the  State,  the  time  of  his 
absence  shall,  in  like  manner,  be  excluded  in  the  computation 
of  the  period  of  limitation. 

In  the  Code  of  1849,  a  mere  departure  from  the  State  was 
sufficient  to  suspend  the  operation  of  the  statute ;  but  now, 
nnder  the  last  amendment,  it  must  be  a  departure  and  residence. 
The  animus  revertendi  will,  accordingly,  be  an  element  which 
mast  necessarily  enter  into  any  future  decisions  on  the  subject. 

A  conflict  of  opinion  has  occurred  between  the  supreme  and 
the  superior  courts,  on  the  subject  of  this  limitation. — ^In  Cole  v. 
Jessuppf  2  Barb.  S.  C.  R.  309,  it  was  held  by  the  former,  that 
any  one  return  into  the  state  was  sufficient  to  take  the  case  out  of 
the  operation  of  this  provision,  and  that  no  other  absence,  subse- 
quently occurring,  could  be  taken  into  consideration. — In  Ford  v. 
Babeock,  2  Sandf.  S.  C.  R.  618,  7  L.  O.  270,  it  was  held  by  the 
latter,  on  the  contrary,  that  if  there  be  successive  absences  of  a 


80  THE  LDOTATION  OF  Mmom. 

party  to  the  action,  they  must  be  accumulated,  and  the  aggre- 
gate of  them  deducted  from  the  term  of  limitation.  A  return, 
however  short,  without  residence,  is  nevertheless  suflicient  to  set 
the  statute  into  motion  in  the  first  instance,  and  it  was  also  held, 
in  the  last  case,  that  the  provisions  of  it  were  equally  applicable 
to  residents  or  non-residents.  The  earlier  decisions  on  this  sub- 
ject are  fully  reviewed  in  Ford  v.  JBabcock,  and  are  various  and 
contradictory.  The  recent  amendment  will,  however,  remove 
much  of  the  previous  difficulty,  inasmuch  as  residence  out  of  the 
state  is  made  a  further  condition,  and  mere  absence  will  no 
longer  suspend  the  operation  of  the  statute,  when,  by  any  return, 
for  however  short  a  period,  it  has  once  commenced  to  run. 

In  Bogartv.Vermilyea,  I  C.R.  (N.S.)  212,  it  was  held  that, 
in  an  action  against  one  of  two  joint  and  several  obligors, 
the  fact  that  one  of  such  obligors  had  been  within  the  state 
during  the  whole  period,  did  not  prevent  the  operation  of  the 
statute  from  being  suspended  as  against  the  other,  during  the 
absence  of  the  latter  ;  and  such  plea  on  his  part  was  accordingly 
held  to  be  no  defence,  on  a  reply  that  the  suit  had  been  brought 
within  six  years,  excluding  the  time  of  such  absence. 

The  law  as  to  the  pleading  of  a  foreign  statute  of  limitations, 
by  an  alien  or  citizen  of  another  state,  will  be  found  fully  gone 
into  in  Judge  Story's  admirable  treatise  on  the  Conflict  of  Laws^ 
chap.  XIY.  sec.  576  to  583  inclusive.  The  conclusion  come  to 
is,  that,  as  regards  statutes  of  this  nature,  the  lex  fori  will  pre- 
vail, and  that  the  operation  of  a  foreign  law  of  limitations,  how- 
ever unquestionable  as  the  lex  2oa,  cannot  be  pleaded  in  bar  of 
an  action  brought  within  this  state,  within  the  usual  period  after 
the  coming  of  the  party  into  it,  except  probably  in  those  rare 
cases  where  the  operation  of  such  statute  shall  have  taken 
away  the  actual  right  itself  sought  to  be  enforced,  and  not 
merely  the  power  of  enforcing  iU 

The  next  disabilities  touched  upon  are  laid  down  by  sec.  101 
as  follows :— ^ 

§  101.  If  a  person  entitled  to  bring  an  action  mentioned  in  the 
last  chapter,  except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or 
other  officer  for  an  escape,  be  at  the  time  the  cause  of  action  accrued, 
either : 

1.  Witiiin  the  age  of  twenty-one  years ;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  eriminal  charge,  or  in  exeention  under  the 
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-sentenee  of  a  oiimiDsl  court,  for  a  term  lees  than  hifl  natural  life  ; 
or, 

4.  A  married  woman. 

The  time  of  such  disability  is  not  a  part  of  the  Ume  limited  for  the 
eommencement  of  the  action,  except  that  the  period  within  which  the 
action  mnst  be  brooght  cannot  be  extended  more  than  five  years  by 
any  such  disability,  except  infancy,  nor  can  it  be  so  extended  in  any 
ease  longer  than  one  year  after  the  disability  ceases. 

In  the  Code  of  1851,  the  disabilities  here  provided  for  were 
extended  to  the  case  of  a  party  entitled  to  bring  an  appeal,  but 
on  the  recent  amendment  those  words  have  been  struck  out.' 

The  cooclosion  of  the  supplementary  clause  is  one  of  the  re- 
cent amendments. 

It  effects  a  most  important  alteration  of  the  previous  law  on 
the  subject,  and  one  most  essential  to  be  strictly  borne  in  mind 
in  practice.  Of  course  this  restriction  is  not  retrospective, 
and  can  only  be  held  to  apply  to  rights  accrued  at  the  time  of 
the  passing  of  the  amended  measure.  By  sec.  106,  it  is  made 
essential  to  the  assertion  of  the  above,  or  any  other  disabilities, 
that  they  should  be  in  existence  at  the  time  when  the  right  of 
the  party  asserting  them  accrued.  Where,  however,  two  or 
more  disabilities  are  co-existent  at  that  time,  the  limitation  will 
Dot  attach  until  all  are  removed.  The  cessation  of  one  or  more, 
whilst  any  other  remains  existent,  will  have  no  operation  what- 
ever; sec.  107. 

The  case  of  the  death  of  a  person  entitled  to  bring  an  action 
is  next  provided  for  by  sec.  102.  The  executor  or  administra- 
tor of  such  a  person  may,  in  all  cases,  prosecute  such  cause  of 
action,  if  it  be  one  that  survive,  at  any  time  within  one  year 
after  the  death  of  the  party  in  question,  although  the  limitation 
may  in  the  meantime  have  run  out.  Under  the  same  section 
an  action  may  be  brought  against  the  executors  or  adrriinistra- 
tors  of  a  party  who  shall  have  died  within  the  period  of  limita- 
tion, within  one  year  after  the  issuing  of  letters  testamentary, 
or  of  administration,  without  regard  to  the  interim  expiration  of 
that  period.  In  BuckUn  v.  Ford^  5  Barb.,  S.  C.  R.  393,  before 
cited,  it  was  held,  in  accordance  with  these  principles,  that 
where  property  belonging  to  an  intestate  had  come  into  the 
hands  of  a  third  party  after  his  death,  but  before  the  taking  out 
of  letters  of  administration,  the  statute  only  commenced  to  run 
from  the  latter  date,  without  regard  to  the  time  of  the  actual 
receipt  of  that  property. 
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The  law,  as  it  formerly  stood  in  reference  to  the  statute  not 
running  in  the  case  of  an  alien  enemy,  during  the  continuance 
of  the  war  with  his  country,  is  declared  by  sec.  103. 

The  reversal  on  appeal  of  the  judgment  on  an  action  com- 
menced within  the  periods  of  limitation,  confers  a  fresh  right  of 
action  upon  the  plaintiff,  or  his  heirs  or  representatives,  if 
asserted  within  one  year  after  that  reversal. — ^Sec.  104. 

The  granting  of  an  injunction  staying  the  commencement  of 
an  action,  or  any  statutory  prohibition  of  the  same  nature,  sus- 
pends the  operation  of  the  statute  altogether,  during  the  contin- 
uance of  either. — Sec.  105. 

We  now  arrive  at  the  consideration  of  those  cases  in  which 
the  operation  of  the  statute  may  be  suspended  by  the  acknowl- 
edgment of  the  parties.  , 

The.  provision  of  the  Code  in  this  respect  (sec.  110)  is  as 
follows : 

§  110.  No  acknowledgment  or  promise  shall  be  snffioient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  the  case  oat  of  the 
operation  of  this  title,  unless  the  same  be  contained  in  some  writing 
signed  by  the  party  to  be  charged  thereby  ;  bat  this  section  shall  not 
alter  the  effect  of  any  payment  of  principal  or  interest. 

This  provision  effects,  as  will  be  seen,  a  material  alteration 
from  the  former  law  on  the  subject,  by  which,  under  certain 
circumstances,  a  parol  acknowledgment  was  sufficient  to  take 
a  case  out  of  the  operation  of  the  statute. — See  Watkins  v. 
Stevens,  4  Barb.  S.  C.  R.  168.  Now,  however,  nothing  short 
of  a  written  acknowledgment,  or  an  actual  payment  or  part 
payment  of  principal  or  interest,  will  suffice  to  do  so. 

In  McMullen  v.  Grannis,  10  L.  O.  57,  the  defendant,  having 
previously  accepted  a  draft  in  respect  of  an  original  indebted- 
ness of  the  plaintiff,  and  having  subsequently  deposited  the  note 
of  a  third  party ;  by  different  letters  acknowledged  that  a 
balance  was  due  from  him  on  his  note,  and,  on  the  second  occa- 
sion, made  a  remittance,  *'  to  be  applied  on  account  of  his  note,** 
— the  two  letters  being  within  the  six  years,  though  without 
them  the  original  indebtedness  would  have  been  barred. — It 
was  held  that  such  letters  amounted  to  a  promise  sufficient  to 
take  the  case  out  of  the  statute,  and,  (there  being  no  evidence 
of  any  other,)  that  the  referee  in  that  case  was  warranted  in 
inferring  that  the  promise  related  to  the  particular  indebtedness 
there  in  question.    ^  When  a  promise  of  this  kind  is  shown, 
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the  onus  lies  opon  the  party  fletting  up  the  statute  to  show  that 
there  was  another  indebtedness  to  which  it  might  refer,  and» 
when  no  other  indebtedness  appears^the  promise  will  be  held  to 
refer  to  that  which  was  subsisting  when  the  promise  was 
made." 

In  cases  of  joint  indebtedness,  the  acknowledgment  of  either 
party  will  of  coarse  suffice  to  bind  both,  while  the  joint  interest 
subsists.  If,  however,  that  joint  interest  be  severed,  the  subse* 
quent  acknowledgment  of  either  of  the  parties  will  not  suffice 
to  revive  it  as  against  the  other.  Thus  in  Lome  v.  Doty^  4 
Barb.  S.  C.  R.  530,  it  was  held  that  a  surviving  principal  on  a 
joint  promissory  note,  could  not  revive  the  debt  by  acknowl- 
edgment or  part  payment,  as  against  the  representatives  of  the 
surety  deceased,  even  though  the  transaction  took  place  within 
six  years.  In  Van  Keuren  v.  Parmelee^  2  Comst.  523,  it  was  in 
like  manner  held  that,  after  the  dissolution  of  a  partnership,  a 
subsequent  acknowledgment  by  one  of  the  partners  did  not 
avail  to  revive  the  debt  as  against  the  firm. 

The  same  principle  seems  to  have  been  applied  in  Bogctrt  v. 
ViTmilye,  3  C.  R.  142,  to  the  case  of  joint  and  several  in- 
debtedness. No  facts  are  given,  but  the  case  is  there  stated 
as  follows : 

A  promise  to  pay,  and  part  payment,  by  one  of  two  joint  and 
several  debtors,  within  six  years  next  before  suit  brought, 
does  not  take  the  case  out  of  the  statute  of  limitations  as  to  the 
other  defendant. 

The  case  of  Wadsyx/rtk  v.  Tkmnas,  7  Barb.  S.  C.  R.  445,  8 
C.  R.  227,  before  cited  at  the  commencement  of  this  chapter, 
is  distinct  authority  that  no  promise,  subsequent  to  the  passing 
of  the  Code,  will  avail  to  revive  a  debt  already  barred  by  the 
statute,  previous  to  its  operation ;  unless  that  promise  be  in  the 
form  here  prescribed  :  although,  bad  it  been  made  under  the  old 
law,  it  would  then  have  been  sufficient. 

In  Woodruff  V.  Moore^  8  Barb.  171,  it  was  held  that  the  pay- 
ment of  a  note  by  the  endorser,  after  the  statute  of  limitations  had 
expired,  on  action  brought  against  him  by  the  then  holder  be- 
fore the  statute  had  run  out,  did  not  avail  to  revive  his  claim 
against  the  maker,  against  whom  the  statute  had  also  run.  The 
payment  was  held  to  be  a  payment  on  his  own  contract  as  en- 
dorser,  and  not  to  have  been  money  paid  to  the  use  of  the 
maker.  '^ 
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An  action  on  a  demand  taken  out  of  the  operation  of  the  sta- 
tute by  a  subsequent  acknowledgment  or  part  payment,  is  in  the 
nature  of  an  action  on  the  old  demand,  and  not  on  the  new  pro* 
mise,  and  must  be  brought  accordingly. — Oarshore  v.  Huyckj  6 
Barb.  S.  C.  R.  583. 

The  last  point  to  be  considered  is  as  to  when  an  action  is  or 
is  not  to  be  deemed  as  commenced,  for  the  purpose  of  taking  a 
demand  out  of  the  operation  of  the  different  limitations  pre- 
scribed as  above  stated. 

The  provision  of  the  Code  on  this  subject  is  as  follows : 

§  99.  An  action  is  oommenced  as  to  each  defendant  when  the 
summons  b  served  on  bim,  or  on  a  co-defendant,  who  is  a  joint  con- 
tractor, or  otherwise  nnited  in  interest,  with  him. 

An  attempt  to  commence  an  action,  is  deemed  equivalent  to  the 
commencement  thereof,  urithin  the  meaning  of  this  tide,  when  the 
summons  is  delivered,  with  the  intent  that  it  shall  be  actually  served, 
to  the  sheriff  or  other  officer  of  the  conntj,  in  which  the  defendants, 
or  one  of  them,  nsoally  or  last  resided ;  or  if  a  corporation  be  defend- 
ant, to  the  sheriff,  or  other  officer  of  the  county,  in  which  such  cor- 
poration was  established  by  law,  or  where  its  general  business  was 
transacted,  or  inhere  it  kept  an  office  for  the  transaction  of  business. 
But  such  an  attempt  must  be  followed  by  the  first  publication  of  the 
summons,  or  the  service  thereof  within  sixty  days. 

It  will  be  observed  on  comparison  of  this  section  with  that 
in  the  Code  of  1848,  that,  now,  service  of  summons  on  any  one 
joint  contractor,  or  co-defendant  united  in  interest,  is  sufficient 
to  take  the  case  out  of  the  statute  as  against  all  other  parties  in 
the  same  interest  with  the  parties  served,  which  formerly  was 
not  the  case. — See  Vanderburgh  v.  Biggs^  3  How.  316. 

On  the  other  hand,  the  provisions  of  the  former  Code  are  re- 
stricted by  its  being  now  rendered  imperatively  necessary  that 
service,  either  actual  or  by  publication,  must,  in  every  case,  fol- 
low, the  delivery  of  process  to  the  sheriff,  within  sixty  days  there- 
after, in  order  to  render  that  delivery  of  any  effect  whatever. 

Actual  or  substituted  service  must  therefore,  in  all  cases,  be 
made  within  the  period  of  limitation,  or  within  sixty  days  after,  at 
the  very  latest ;  and,  in  the  latter  case,  the  summons  must  be 
actually  in  the  hands  of  the  sheriff  of  the  county  of  residence  or 
Jast  residence  of  the  defendants,  or  one  of  them:  or,  in  the  case 
of  a  corporation,  in  those  of  the  sheriff  of  the  county  in  which  its 
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business  has  been  carried  on,  within  the  original  period  of  limit- 
ation, whatever  that  period  may  be.  It  is,  the  writer  feels,  su* 
perfluous  to  insist  at  any  length  upon  the  vital  importance  of 
this  rule  being  always  borne  in  mind,  and  always  acted  upon, 
within  the  time  allowed.  It  is  a  principle  so  clear  as  to  amount 
to  an  axiom. 


Se  PRELIMINARIES  TO  GOMM£KCEimsrT  OF  ACTION. 


BOOK  III. 

OF  THE  COMMENCEMENT  OF  AN  ACTION,  AND  THE  PRE- 
LIMINARIES  THERETO  WHEN  NECESSARY. 


CHAPTER  I. 

OF  THE  PRELIMINARIEB  TO  THE  COMMENCEBCENT  OF  AN  ACTION 

IN  CERTAIN  CASES. 


Before  an  action  can  be  commenced  by,  or  on  behalf  of  an 
infant  plaintiff,  a  guardian  'for  the  purposes  of  the  suit  must  be 
regularly  appointed.  If  the  summons  be  previously  issued  the 
whole  proceeding  will  be  irregular,  and,  on  application,  will  be 
set  aside,  HiU  v.  Thacter,  3  How.  407 ;  2  C.  R.  3  ;  where  the 
appointment  of  the  guardian  ad  litem^  not  having  been  made  till 
the  day  of  actual  service  of  the  summons,  and  one  day  after  its 
date,  and  that  of  the  verification  of  the  complaint,  the  action 
was  held  to  have  been  irregularly  commenced.  The  proceed- 
ings necessary  for  this  purpose,  and  the  decisions  in  relation 
thereto  are  treated  of  in  a  separate  chapter,  No.  IV.,  of  this 
portion  of  the  work. 

No  action  can  be  brought  by  the  committee  of  an  idiot,  luna- 
tic, or  habitual  drunkard,  without  the  leave  of  the  court  by 
which  the  commission  was  issued,  previously  obtained  for  that 
purpose.  Such  leave  must  be  applied  for  on  petition,  stating 
the  facts,  according  to  the  old  practice. 

Nor  can  an  action  be  brought  against  a  lunatic,  or  other  in- 
capacitated party  as  above,  judicially  declared  to  be  such, 
without  a  similar  application  being  first  made  to  the  court.  The 
provisions  as  to  service  of  summons  in  such  cases,  as  contained 
in 'sec.  134,  make  no  difference ;  they  do  not  authorize  the  bring- 
ing an  action  without  leave,  but  duly  regulate  the  mode  of  ser- 
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vice  in  that  action,  when  duly  brought  thereon.  The  proper 
course  of  the  creditor  in  such  cases,  ^  is  to  petition  the  court 
for  relief,  and  if  his  claim  is  undisputed,  the  committee  will  be 
ordered  to  pay  it ;  if  disputed,  so  as  to  bring  its  justice  seriously 
in  question,  a  reference  will  be  ordered,  or  the  plaintiff  will  be 
permitted  to  bring  an  action  to  determine  its  justice  and  extent." 
SoverhiU  v.  Dickson^  5  How.  109.  This  is  also  a  proceeding 
in  which  the  forms  of  the  old  practice  must  be  followed. 

A  receiver  appointed  by  the  court  cannot,  in  general, 
brin^  or  defend  a  suit,  without  its  consent.  Before  doing  the 
former,  he  must  apply  for  leave,  in  the  manner  before  indi- 
cated, with  respect  to  the  bringing  of  suits  by  committees, 
under  similar  circumstances.  If  he  omit  to  do  so,  and  fail 
in  the  suit,  he  will  be  personally  liable  for  the  costs. — Phelps 
y.  Whitnet/j  3  C.  R.  157.  This  is,  however,  not  the  case  as 
regards  receivers  of  a  debtor's  estate,  appointed  in  the  course 
of  supplemental  proceedings,  after  judgment. — Sees.  298  and 
299  of  the  Code,  and  rule  81  of  the  supreme  cou.t.  The  au- 
thority of  a  receiver  of  this  class  to  sue  is  general,  and  extends 
to  all  cases  in  which  he  is  not  restricted  by  the  special  order 
of  the  court.  The  only  point  in  which  his  discretion  in  this 
respect  is  limited,  is  with  respect  to  actions  brought  against 
insolvents,  from  whom  he  cannot  obtain  his  costs.  In  these 
cases  he  will  not  be  allowed  them,  unless,  before  bringing  such 
action,  he  obtain  tbe  authority  of  the  court,  or  the  consent  of 
all  persons  interested. — See  rule  81. 

The  circumstances  under  which  a  party  laboring  under  dis- 
ability  must  appear  by  a  next  friend,  have  been  adverted  to  in 
a  former  chapter,  under  the  head  of  parties.  The  selection 
must  of  course  be  made,  in  those  cases,  before  process  is 
issued,  and  the  party  selected  must  be  of  ability  to  answer 
for  the  costs  of  the  suit. 

In  addition  to  legal  disabilities,  a  party  may  labor  under  in- 
ability to  sue  with  effect,  occasioned  by  poverty.  For  this  case, 
provision  is  expressly  made  by  title  I.  of  chap.  VIII.  part  III. 
of  the  Revised  Statutes,  S  R.  S.  444,  445.  A  party  in  this 
position  must  apply  to  the  court  on  petition,  verified  by  affi- 
davit in  the  form  there  expressly  prescribed,  according  to  the 
former  practice  in  such  cases.  If  the  court  be  satisfied  with 
the  facts  alleged,  counsel  and  attorneys  will  be  assigned  to  him, 
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and  he  will  be  permitted  to  prosecute  his  cause  without  being 
liable  to  the  payment  of  any  fees,  or  of  the  costs  of  the  suit. 
The  privilege  thus  granted,  is,  however,  revocable  for  miscon- 
duct ;  and  an  order  of  this  nature,  though  generally  a  prelimi- 
nary  to  suit  brought,  is,  it  would  seem  from  sec.  2  of  the  title 
before  cited,  obtainable  in  a  suit  then  actually  existing. 

Under  sec.  430  of  the  Code,  the  leave  of  the  court  is  also 
made  a  pre-requisite  to  actions  brought  by  the  attorney-gen- 
eral, for  vacating  the  charters,  or  annulling  the  existence  of  cor- 
porations other  than  municipal,  under  the  peculiar  circum- 
stances there  specified. 


CHAPTER  II. 

OF  PROCEEDINGS  FOR  SETTLEMENT  OF  A  CONTROVERSY, 

WITHOUT  ACTION  BROUGHT. 


The  modes  of  accomplishing  this  object  as  pointed  out  by  the 
Code  are  twofold^ — 1^.  The  bringing  such  controversy  to  a 
final  decision  upon  a  case,  without  going  through  the  forms  of 
an  action  ;  and  2d,  The  confession  of  judgment  in  respect 
thereof;  which  subjects  will  be  successively  treated.  Of  a 
somewhat  analogous  nature  to  the  former,  is  the  reference  of  a 
claim  to  arbitration  under  the  old  practice,  but  which  mode  of 
proceeding  is  in  nowise  affected  by  the  Code. 

The  submission  of  a  controversy  without  action  is  provided 
for  by  sees.  372  to  374  of  the  Code.  The  parties  are  thereby 
empowered  to  agree  upon  a  case  containing  the  facts  upon 
which  such  controversy  depends,  and  to  present  a  submission 
of  the  same  to  any  court  which  would  have  jurisdiction  of  an 
action  when  brought ;  it  being  also  made  to  appear  by  affidavit 
that  the  controversy  is  real,  and  the  proceeding  in  good  faith, 
to  determine  the  rights  in  question.  The  case  having  been 
drawn,  and  the  submission  signed  by  the  parties,  the  matter  is 
then  to  be  heard  at  the  general  term,  on  printed  papers,  see 
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riile  82  of  the  supreme  court  From  the  moment  in  fact  that 
the  case  and  submission  have  been  prepared  and  signed,  the 
matter  takes,  in  all  respects,  the  shape  of  an  appeal  to  the  gene- 
ra] term,  from  the  decision  of  a  single  judge  upon  a  case.  The 
papers  must  be  printed  and  served,  points  prepared,  and  the 
whole  case  conducted  precisely  as  prescribed  in  relation  to  the 
latter.     See  hereafter  under  the  head  of  appeals. 

On  the  decision  of  the  court  on  the  matter  thus  brought  before 
it  being  pronounced,  judgment  is  to  be  entered  thereon  exactly 
88  in  other  cases,  but  without  costs  for  any  proceedings  prior  to 
notice  of  trial.  The  judgment  roll  is  to  consist  of  the  case,  the 
submission,  and  a  copy  of  the  judgment,  sec.  378.  When  en- 
tered, such  judgment  may,  under  sec.  874,  be  enforcdS  in  the 
same  manner,  and  subject  to  the  same  right  of  appeal,  as  if  it 
had  been  entered  in  a  regular  action  at  that  particular  stage, 
and  the  appeal  therefrom  lies  direct  to  the  court  of  appeals, 
without  the  intervention  of  any  intermediate  tribunal. 

These  provisions,  in  effect,  enable  parties  wishing  an  ami- 
cable settlement  of  a  controversy  between  them,  to  place  their 
case  precisely  on  the  same  footing  as  if,  after  having  gone 
through  all  the  regular  stages,  it  had  been  passed  upon  by  a 
single  judge,  and  an  apped  taken  from  that  decision  to  the 
general  term :  but  without  the  delay  and  expense  consequent 
on  the  ordinary  proceedings  for  that  purpose. 

No  case  appears  as  yet  to  have  arisen  with  reference  to  these 
provisions ;  at  least,  no  decisions  on  the  subject  appear  in  any 
of  the  reports.  They  are,  in  fact,  of  a  nature  little  likely  to 
give  rise  to  codtroversy  as  to  their  form,  the  whole  proceeding 
being  one  of  an  amicable  nature,  and  only  adoptable  on  express 
agreement  of  the  parties. 

The  other  mode  of  settlement  above  noticed  is  the  confession 
of  a  judgment  without  action.  By  this  proceeding  the  full 
benefits  of  an  action  are  secured  to  the  intended  plaintiff,  with- 
out the  corresponding  expense  to  the  defendant.  It  is,  there- 
fore, a  measure  of  frequent  occurrence,  where  the  latter 
possesses  no  real  defence,  and  has  no  wish  to  evade  his  respon- 
sibility ;  or  where  an  arrangement  is  made  between  the  parties, 
for  security  in  respect  of  a  present,  or  indemnity  against  a  future 
indebtedness.  It  is  equivalent  to  the  cognovit  or  warrant  of 
attorney,  under  the  old  practice,  and  in  the  English  courts.  In 
the  latter,  an  analogous  proceeding  is  of  frequent  occurrence. 
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in  the  shape  of  an  order  obtained  by  the  defendant,  for  the 
plaintiff  to  show  cause  why,  on*a  stipulation  that  he  is  to  be  at 
liberty  to  enter  up  judgment  at  a  fixed  date,  in  default  of  pay- 
ment of  debt  and  costs  at  that  period,  all  interim  proceedings 
should  not  be  stayed. 

The  main  part  of  the  provisions  of  the  Code  on  this  subject 
were  contained  in  the  measures  of  1848  and  1849;  but  the 
alterations  on  the  amendment  of  1851  are  important,  the  larger 
portion  of  sec.  384  being  new. 

This  proceeding  may  be  taken  for  the  purpose  of  securing 
to  the  confessee  any  amount,  either  due  or  to  become  due»  or  to 
indemnify  him  against  any  contingent  liability ;  and  provision 
may  be«inade  for  the  entry  of  the  judgment,  either  immediately* 
or  at  any  future  specified  date.  The  mode  of  proceeding  is 
specified  by  sec.  883,  as  follows : 

.    §  383.  A  statement  in  writing  most  be  made,  signed  bj  the  de* 
fendant  and  verified  by  his  oath,  to  the  following  effect : 

1.  It  most  state  the  amount  for  which  judgment  may  be  entered, 
^nd  authorize  the  entry  of  judgment  therefor. 

2.  If  it  be  for  money  dne  or  to  become  dne,  it  must  state  concisely 
the  facts  out  of  which  it  arose,  and  mnst  show  that  the  sum  confessed 
therefor  is  jasUy  due,  or  to  become  due. 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against  a  contin* 
gent  liability,  it  must  state  concisely  the  facts  constituting  the  liabil- 
ity, and  must  show  that  the  sum  confessed  therefor  does  not  exceed 
the  same. 

In  the  Appendix,  a  form  is  given,  adapted  to  each  of  the 
above  contingencies.  Where  the  security  is  for  the  purposes 
of  indemnity  against  future  liabilities,  the  statements  of  fact 
must  necessarily  vary  according  to  the  peculiar  circumstances. 
The  great  thing  to  be  looked  to  is  the  making  a  concise  and 
clear  exposition  of  the  actual  facts,  in  much  the  same  manner, 
and  governed  by  the  same  general  principles,  as  are  subse* 
quentlylaid  down  in  reference  to  averments  of  fact  in  pleading. 

By  sec.  384,  the  mode  of  entering  judgment  on  such  a  state- 
ment, and  of  enforcing  such  judgment,  when  entered,  are  pre- 
scribed in  terms.  This  branch  of  the  subject  will  hereafter  be 
considered,  under  the  heads  of  Judgment  and  Execution  ;  the 
former  differing  very  slightly,  and  the  lattet  in  no  respect,  ex- 
cept one,  from  the  usual  practice  in  such  cases.  The  peculiar 
provision  alluded  to  is  of  recent  insertion,  and  is  to  the  effect, 
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tliat,  where  a  confession  of  judgment  of  this  nature  shall  have 
issued  for  the  payment  of  a  sum  by  instalments,  execution  may 
from  time  to  time  be  issued  for  the  instalments  then  actually 
due,  without  prejudice  to  the  renewal  of  the  same  proceeding, 
for  the  recovery  of  any  subsequent  payments.*— Sec.  384.  (See 
hereafter,  under  the  head  of  Execution.) 

It  will  be  remembered  that,  in  cases  where  the  amount  con- 
fessed does  not  exceed  $250,  justices  of  the  peace  have  the 
power  to  enter  judgment  on  confession,  under  art.  VIII.  title 
IV.  c.  II.  part  III.  of  the  Revised  Statutes ;  the  defendant  in 
such  cases  being,  however,  obliged  to  appear  before  the  justice 
in  person.  (See  former  chapter  as  to  proceedings  in  these 
courts.) 

A  confession  of  judgment,  under  the  Code,  cannot  be  made 
in  an  action  arisinff  out  of  tort.  The  proceeding  is  only  author- 
ized in  respect  of  money  due  or  to  become  due,  or  for  security 
against  a  contingent  liability.  These  are  the  only  cases  affected 
by  the  Code.— Boutd  v.  Owem,  2  Sandf.  S.  C.  R.  656 ;  2  C. 
1140. 

It  would  seem,  by  the  same  case,  as  if  these  provisions  were 
not  applicable  to  the  case  of  confession  of  judgment,  in  a  suit 
already  commenced,  though  this  is  doubtful.  It  is,  however, 
quite  clear,  that  where  such  confession  takes  place  whilst  the 
party  is  actually  in  custody,  and  without  the  presence  of  an 
attorney  or  counsel  to  advise  him  in  the  matter,  the  judgment 
entered  on  it  will  be  void. — Same  case.  (See  also  Wilder  v. 
Baumstackj  3.  How.  81.  This  is  in  accordance  with  the  rigid 
rules  and  practice  of  the  English  courts,  under  similar  circum- 
stances. 

By  sec.  384  the  judgment  to  be  entered  on  a  confession  of 
this  nature  must  be  endorsed  upon  the  statement,  and  also 
entered  in  the  judgment  book.  It  will  be  most  essential  that 
these  rules  be  literally  complied  with  on  all  occasions. 

These  provisions,  however  imperative,  are  nevertheless  di- 
rectory in  their  nature,  and  therefore  the  court  will  not  allow 
an  innocent  party  to  suffer  from  a  mistake  or  omission  of  one  of 
ill  officers  in  this  respect ;  Nede  v.  Berryhill,  4  How.  16. 

The  same  principle,  as  to  these  provisions  being  merely  direc- 
tory, is  also  fully  sustained  in  Park  v.  Qhwrch^  5  How.  381 ;  1  C. 
R.  (N  .S.)  47.  It  was  there  held  that,  where  the  defendants  had 
confessed  judgment  *^  for  a  certain  amount,  but  omitted  in  direct 
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terms  to  authorize  its  entry,"  the  judgment  could  not  be  set 
aside  for  irregularity,  the  words  omitted  being  merely  directory^ 
and  the  authority  being  to  be  implied  from  the  confession  itself. 
It  was  also  held  that  the  defendant  could  not  even  be  heard  to 
object  after  the  lapse  of  a  year,  which  had  occurred,  which 
lapse,  of  itself,  barred  all  relief  for  irregularity ;  2  R.  S.  282, 
sec.  2.  In  the  same  case,  a  liberal  construction  was  put  upon 
a  stipulation  binding  the  plaintiff  not  to  issue  execution  for  a 
limited  period,  unless,  upon  actual  examination  of  the  books,  &c., 
of  the  defendants,  ''he  should  have  good  reason  to  believe  him- 
self insecure."  The  court  refused  to  set  aside  the  execution 
though  the  plaintiffs  had  not  actually  examined  the  books,  it  ap- 
pearing clear,  from  other  circumstances,  that  he  had  such  good 
reason. 


CHAPTER   III. 

OF   SUMMONS,   AND   ITS   SERVICE 


The  proceedings  preliminary  to  the  bringing  of  an  action  in 
the  regular  form  having  thus  been  considered,  we  now  arrive 
in  due  course  at  the  primary  proceeding  in  such  action  when 
brought,  I.  e.,  the  issuing  and  service  of  the  summons  by  which 
it  is  originally  commenced.  This  process  is  indispensable  for 
the  due  bringing  of  an  action  in  all  cases,  although,  for  the 
purposes  of  acquiring  jurisdiction,  and  with  reference  to  the 
statute  of  limitations,  an  action  may,  under  peculiar  circum- 
stances, be  held  to  have  been  commenced  by  the  allowance  of 
a  provisional  remedy,  before  the  summons  has  been  actually 
served.     (See  Moore  v.  Thayer,  6  How.  47 ;  3  C.  R.  176.) 

In  one  case,  and  one  only,  the  issuing  of  summons  will  not 
only  be  unnecessary,  but  unadviseable,  and  that  is  with  refer- 
ence to  monies  collected  by  an  attorney  and  not  paid  over  on 
demand,  in  respect  of  which  an  attachment  is  issuable  under 
the  revised  statutes.  If,  instead  of  issuing  such  attachment, 
the  client  bring  an  action  in  the  ordinary  course,  the  right  to 
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the  former  remedy  will  be  held  to  have  been  waived,  and  it 
cannot  be  afterwards  obtained ;  CottreU  v.  Finlayson^  4  How. 
242. 

The  nature  and  form  of  summons  are  thus  indicated  by  the 
Code: — 

§  128.  The  summons  shall  be  subsoribed  by  the  plaintiff,  or  his 
attorney,  and  directed  to  the  defendant,  and  shall  require  him  to  an* 
swer  the  complaint,  and  serve  a  copy  of  his  answer  on  the  person 
whose  name  is  subsoribed  to  the  summons,  at  a  place  within  the  state, 
to  be  therein  specified,  in  which  th.'re  is  a  post-offioe)  within  twenty 
dtjs  after  the  service  of  the  summons,  exclusive  of  the  day  of  service. 

§  129.  The  plaintiff  shall  also  insert  in  the  summons  a  notice,  in 
sabstance  as  follows : 

1.  In  an  action,  arising  on  contract  for  the  recovery  of  money  only, 
that  he  will  take  judgment  for  a  sum  specified  therein,  if  the  defend- 
ant fail  to  answer  the  complaint  ia  twenty  days  after  the  service  of 
the  summons. 

2.  In  other  actions,  that  if  the  defendant  shall  fail  to  answer  the 
complaint,  within  twenty  days  after  service  of  the  summons,  the 
plaintiff  will  apply  to  the  court  for  the  relief  demanded  in  the  com- 
plaint. 

It  will  be  seen  from  these  provisions,  that  the  following  are 
indispensable  requisites  to  the  regularity  of  this  important  pro- 
cess: 

1.  That  the  summons  should  be  subscribed  by  the  plaintiff  or 
his  attorney. 

2.  That  it  should  be  directed  to  the  defendant. 

3.  That  he  should  be  formally  required  thereby  to  answer  the 
complaint  in  the  action. 

4.  That  the  place  where  his  answer  is  to  be  served  should  be 
distinctly  specified. 

5.  That  the  time  within  which  such  service  should  be  made 
should  also  be  distinctly  pointed  ouL 

6.  That  he  should  be  distinctly  warned  that,  in  the  event  of 
his  not  answering,  judgment  will  be  taken  against  him. 

7.  That  the  nature  of  the  judgment  to  be  so  taken  should  be 
distinctly  and  unmistakably  indicated. 

With  reference  to  the  last  of  these  requisites,  the  process  jn 
question  may  also  be  classified  into  two  separate  branches,  u  e., 
'If  summons  for  payment  of  a  money  demand,  and,  2,  summons 
for  relief;  the  first  embracing  all  actions  arising  on  contract,  in 
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which  a  fixed  and  specified  amount  is  sought  to  be  recovered  ; 
and  the  second,  all  those  of  which  a  contract,  either  express  or 
implied,  does  not  form  the  basis  ;  or  where  unliquidated  damages 
are  claimed,  or  the  relief  demanded  consists  in'the  performance 
of  some  act,  or  is  otherwise  of  such  a  nature  that  it  (iannot  be 
represented  by  a  fixed  and  specific  money  payment, — See  form, 
in  appendix,  adapted  to  both  cases. 

The  plaintiff  having,  under  sec.  130,  the  option  as  to  whether 
he  will  or  will  not  serve  a  copy  of  the  complaint,  to  accompany 
the  summons  in  the  first  instance,  the  form  in  question  is  also 
adapted  to  meet  this  contingency. 

In  case  the  complaint  is  not  served, it  is  requisite,  under  the  pro- 
visions  of  that  section,  that  the  summons  should  state,  wjiere  it  is  or 
will  be  filed.  In  ordinary  cases  a  statement  to  the  latter  effect  will 
be  sufficient,  but,  where  service  is  made  by  publication,  the  previ- 
ous filing  of  the  complaint  is  made  a  condition  precedent  by  the 
terms  of  sect.  135  ;  where,  too,  the  title  to  real  property  is  in  any 
manner  in  question  in  the  cause,  the  filing  of  the  complaint  in  the 
first  instance,  is  also  an  advisable  preliminary  under  sec,  132. 

It  will  be  observed  that,  in  each  of  these  forms,  the  name  of 
the  court,  and  also  the  title  of  the  cause,  are  inserted  in 
full.  It  is  true  that,  by  the  above  provisions  of  the  Code,  these 
precautions  are  not  specially  required,  but  neither  of  them  can 
be  safely  omitted  in  any  case,  and  above  all,  in  those  where  the 
summons  is  served  by  itself,  without  a  copy  of  the  complaint. 
The  omission  of  the  name  of  the  court,  in  particular,  will  be  a 
fatal  objection.  The  weight  of  authority  on  this  subject  is  con- 
clusive. In  Ward  v.  Stringham^  I  C.  R.  118,  a  summons  and 
copy  complaint,  so  served,  were  held  to  be  a  nullity,  and  leave 
to  amend  was  refused.  In  an  anonymous  case,  2.  C.  R.  75,  a 
judgment  entered  upon  a  summons  so  issued,  the  complaint  not 
being  served,  was  also  set  aside. 

In  Dix  V.  Palmer  J  5  How.  233  ;  8  C.  R.  214,  the  omission  in 
question  was  held  to  be  "a  fatal  objection,**  (though  capable  of 
being  waived  by  subsequent  acquiescence ;)  and  in,  James  v. 
Kxrkpatrich^  6  How.  241,  3  C.  R.  174,  the  same  view  was 
sustained,  and  a  judgment,  entered  on  such  a  summons,  set  aside 
as  irregular,  leave  to  amend  being  only  granted  on  terms  equival. 
ent  to  the  bringing  of  a  fresh  action.  Nor  is  Walker  v.  fftMard 
4  How.  154,  an  authority  to  the  contrary,  for,  in  that  case,  a1. 
though  leave  was  given  to  amend,  when  no  court  was  named 
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in  the  summons,  still  the  name  "  sup.  court''  was  inserted  in  the 
complaint  itself,  (that  abbreviation  conveying  a  definite  idea,  the 
case  being  at  Albany  and  not  in  New  York,  where  it  might 
have  given  rise  to  a  confusion  of  terms,)  and  such  leave  was  only 
granted,  upon  terms  which  showed  that  the  court  considered 
the  summons  and  complaint,  as  they  then  stood,  to  be  bad  aI-» 
together,  until  such  amendment  had  been  made. 

The  following  cases  have  been  decided,  with  reference  to 
the  diflierent  requisites  to  a  valid  summons  as  above  laid  down. 

1st,  as  to  subscription. 

The  subscription  of  an  agent  of  the  plaintiff,  not  an  attorney, 
is  bad,  and  a  summons  so  subscribed  will  be  set  aside. —  Weare 
or  Weir  v.  Sloeum,  3  How.  897 ;  1  C.  R.  105. 

Besides  subscribing  his  name,  and  indicating  a  place  where 
the  answer  ma)^  be  served,  the  attorney,  or  party  so  subscribing, 
must  also  add  his  place  of  residence,  or,  if  he  omit  to  do  so, 
any  subsequent  papers  in  the  suit  may  be  served  on  him  by 
mail. — Rule  5  of  supreme  court. 

On  the  second  and  third  requisites,  viz.,  the  direction  to  the 
defendant,  and  the  formal  requisition  to  answer  the  complaint, 
no  question  appears  as  yet  to  have  arisen.  Under  sec,  176,  the 
suit  may  be  commenced,  and  the  summons  served,  in  a  fictitious 
name,  when  the  real  one  of  the  defendant  is  unknown,  being 
afterwards  amended  on  its  discovery.-^See  Pindar  v.  Blacky  4 
How.  95. 

With  reference  to  the  fourth  requisite,  the  above  cited  case 
of  Weare  v.  Slocum  is  also  authority,  that  the  summons,  to  be 
regular,  must  require  the  copy  answer  to  be  served  upon  the 
actual  subscriber,  whoever  that  subscriber  may  be.  In  that 
case,  the  summons,  subscribed  by  the  agent  in  the  name  of  the 
plaintiff,  required  the  answer  to  be  served  on  '^ me"  meaning 
the  plaintiff,  at  a  certain  place  therein  specified,  such  place 
being  not  the  plaintiff's  residence,  but  that  of  the  agent  who 
subscribed  in  his  name,  and  this  direction  was  held  to  be  clearly 
bad,  on  the  grounds  above  stated ;  though,  under  the  peculiar 
circumstances  of  the  case,  the  statute  of  limitations  having  run 
out  in  the  interim,  leave  was  given  to  amend  on  terms  im* 
posed. 

The  fifth  requisite,  t.  e.,  that  of  the  time  within  which  the 
answer  must  be  served,  will f  be  considered  in  its  details  here- 
after.   There  can  be  no  question  but  that  a  full  compliance 
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with  this  direction  of  the  statute  is  an  indispensable  pre-requisite 
to  the  regularity  of  process,  and  would  be  so  held,  though,  as 
yet,  the  point  does  not  seem  to  have  been  made  the  subject  of 
express  decision.  The  sixth  requisite,  i.  e.j  the  formal  notice 
that  judgment  will  be  taken  in  default  of  answer,  seems  also,  as 
yet,  to  have  awakened  no  question,  doubtless  in  consequence 
of  its  having  been  hitherto  complied  with  in  all  instances. 

On  the  seventh  and  last  requisite,  however,  u  e.,  the  terms 
of  that  nptice,  more  question  has  arisen,  and  the  distinction 
between  the  two  different  forms  of  summons, /.  e.,  the  summons 
for  money,  and  the  summons  for  relief,  is  one  most  necessary 
to  be  observed. 

A  summons  for  relief  has  been  held  to  be  bad,  in  an  action 
for  goods  sold  and  delivered,  and  judgment  was  denied,  on  the 
ground  that  the  contract  was  one  for  the  recotery  of  money 
only,  and  should  have  been  sued  upon  as  such.  Diblee  v.  i/a- 
^on,  1  C.  R.  37 ;  6  L.  O.  303.  t 

The  converse  of  this  proposition  was  maintained  in  Wyant 
V.  Beeves^  1  C.  R.  49,  where  a  summons  for  money  was  held  to 
be  bad,  the  complaint  merely  praying  for  a  foreclosure  in  the 
usual  form. 

In  Leopold  v.  Poppenkeimer^  1  C,  R.  39,  and  Williamd  v.  Mil- 
2er,  2  C.  R.  55 ;  4  How.  94,  it  was  ruled  that  an  action  for 
damages  for  breach  of  promise  of  marriage,  was,  although  the 
damages  were  unliquidated,  an  action  ''  arising  on  contract  for 
the  recovery  of  money  only,"  and  that,  as  such,  the  summons 
was  properly  issued  in  the  form  of  a  summons  for  money. 

The  authority  of  Williams  v.  Miller  is  aisp  confirmed  by 
Trapp  V.  The  K  Y.  Jk  Erie  Bailroad  Company ^  6  How.  237 ; 
where  it  was  held  that  an  action  for  damages,  in  respect  of 
breach  of  contract,  was  an  action  for  the  recovery  of  money 
only,  and,  as  such,  fell  within  subdivision  1. 

In  F.lynn  v.  The  Hudson  River  Bailroad  Company,  however, 
below  cited,  the  learned  Judge  who  decided  Williams  v.  Miller, 
stated  that  he  had  never  felt  satisfied  with  that  decision;  and 
that,  although  that  case  and  Leopold  v.  Poppenheimer  seemed 
too  clearly  within  the  language  of  the  first  subdivision  to  allow 
an  escape,  yet  he  should  not  regret  to  see  them  re-examined 
and  disapproved.  *'  The  rule  ought  to  be,  that,  when  the  action 
is  brought  for  the  recovery  of  a  money  demand  or  a  sum  cer- 
tain,  judgment  may  be  perfected  without  application  to  the 
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court,  but  in  all  other  cases  such  application  should  be  re- 
qoired ; "  and  this  seems  the  sounder  principle,  as  claims  of 
this  kind  are,  in  their  very  nature,  claims  for  unliquidated  dam- 
ages, although  a  certain  maximum  is  originally  fixed  in  the  sum- 
mons :  and  they  ought  properly,  as  such,  to  be  made  the  subject 
of  an  assessment  in  the  ordinary  form,  on  a  recovery  of  what- 
ever nature. 

In  Clor  V.  MaUory^  however,  1  C.  R.  126,  it  was  held  that 
an  action  for  damages  against  a  common  carrier  in  respect  of 
the  loss  of  goods,  fell  properly  under  the  division  of  actions  for 
relief,  the  learned  Judge  considering  that,  though  within  the 
letter,  a  suit  of  that  nature  was  not  within  the  spirit  of  subdi- 
Tision  1 ;  and  that  this  last  provision  was  only  intended  to  apply 
to  actions  upon  contracts  for  the  payment  of  money  upon  their 
face,  and  not  to  those  in  which  an  unliquidated  amount  of  dam- 
ages is  claimed. 

In  Fb/nn  v.  The  Hudson  River  Bailroad  Company ^  6  How.  308, 
10  L.  0. 158,  these  views  are  confirmed,  and  the  foregoing  case 
concurred  in,  in  terms,  by  the  same  learned  judge  who  decided 
WUUomis  V.  MiUeTj  as  before  noticed.  A  judgment  entered  up 
against  a  common  carrier,  for  the  amount  mentioned  in  the  sum- 
mons, without  application  to  the  court,  was  there  held  to  be 
irregular,  and  an  amendment  of  the  summons  was  ordered,  so 
as  to  bring  the  case  within  the  second  subdivision  instead  of 
the  first.  The  decision  proceeds  upon  the  ground  that  although 
in  form  an  action  ex  contractu^  the  case  in  question  was  in 
fact,  an  action  ex  delicto;  and  McDuffie  v.  Beddoe^  7  Hill  578,  is 
cited  in  support  of  this  view. 

Simfl  V.  Be  WiU,  3  How.  280,  1  C.  R.  26,  is  direct  author- 
ity, as  to  the  legality  of  the  form  usually  adopted  under  sub- 
division 1,  t.  e.,  that  the  plaintiffs  will  take  judgment  for  the 
amount  claimed,  and  also  for  interest  thereon*  from  a  given  date 
mentioned  in  that  notice. 

The  case  of  Hill  v.  Thactery  3  How.  407,  2  C.  R.  3,  before 
cited  under  the  last  head,  evidences  the  necessity  of  the  pre- 
liminary proceedings  necessary  to  authorize  the  commencement 
of  a  suit  in  the  name  of  an  infant  plaintifif,  being  perfected  be- 
fore the  summons  is  issued. 

Although  in  several  of  the  cases  above  referred  to,  leave  to 
amend  the  summons  was  refused,  and  the  universal  practice  of 
the  courts  seems  to  be  to  insist  upon  a  strict  compliance  with 
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the  form  prescribed,  and  to  refuse  that  leave  in  ordinary  cases, 
\irhere  the  defect  is  a  defect  in  substance,  or  only  to  grant  it  on 
terms  equivalent  to  the  bringing  of  a  fresh  action,  the  same 
strictness  has  not  always  been  shown  where  the  defects  have 
been  of  a  more  technical  nature,  and  not  calculated  practically 
to  mislead  the  defendant.  Thus  in  Hart  v.  Krsmer^  2  C.  R.  50, 
where  the  summons  stated,  not  that  the  complaint,  but  that  *^a 
copy  of  the  complaint"  would  be  filed,  the  court  held  that  there 
was  nothing  in  the  objection  ;  and  in  Keeler  v.  Belts,  3  C.  R.  183,  a 
summons  which  referred  to  the  complaint  as  "  annexed,"  when 
such  in  fact  was  not  the  case,  was,  though  held  to  be  bad,  al- 
lowed to  be  amended  on  payment  of  costs.  Where  also  the 
statute  would  run  unless  an  amendment  be  granted,  the  court 
will  permit  one,  where  otherwise  it  would  have  been  refused. 
See  the  same  case,  and  also  that  of  Weare  v.  Slocum,  above 
cited. 

Defects  in  a  summons  can  neither  be  disregarded  under  sec. 
169,  nor  amended,  as  of  course,  but  only  on  special  application 
to  the  court,  under  sec.  173.  See  on  the  former  point,  Diblee  v. 
Masoriy  above  cited,  and  on  the  latter,  McCrane  v.  Movlton^  3 
Sandf.  S.  C.  R.  736 ;  1  C.  R.  (N.  S.)  157.  Davenport  v.  EusseU^ 
2  C.  R.  82,  is  a  decision  to  the  contrary  efiect,  but  seems  of  do 
authority. 

The  above  cases  were  decided  under  the  Code  of  1849,  un» 
der  which  process  was  not  in  express  terms  made  amendable. 
Any  possible  difficulty  on  the  question  is,  however,  now  re- 
moved by  the  last  amendment,  by  the  express  insertion  of  the 
word  •*  process ''  in  that  section. 

Before  the  making  of  rule  91  of  the  supreme  court,  it  was 
held  that,  in  a  summons  for  relief,  the  county  in  which  applica- 
tion would  be  made  for  judgment,  was  necessary  to  be  stated, 
and  that  such  county  must  be  that  designated  in  the  complaint 
as  the  place  of  trial.  Warner  v.  Kenney,  3  How.  323 ;  1  C. 
R.  96  ;  Anon.  1  C.  R.  82.  Since  the  making  of  that  rule,  how- 
ever, this  is  no  longer  necessary. 

The  course  to  be  pursued  with  reference  to  the  form  of  sum- 
mons, where  the  name  of  the  real  defendant  is  unknown  at  the 
time  of  issuing  it,  has  been  indicated  in  a  previous  chapter. 

It  is  left  optional  by  the  Code,  sec.  130,  as  to  whether  a  copy 
of  the  complaint  should  or  should  not  be  served  with  the  sum- 
mops  ;  but,  in  a  majority  of  instances,  the  expediency  of  adopt- 
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ing  that  course  is  unquestionable  ;  for  the  obvious  reason, 
that  a  defendant  desirous  of  delay  may  wait  till  the  very  last 
day  before  he  demands  a  copy  of  the  complaint,  and,  by  then 
serving  that  demand,  may  practically  gain  an  extension  of  his 
time  to  defend,  amounting  to  double  that  allowed  to  him,  when 
the  complaint  accompanies  the  summons. 

There  are,  however,  two  classes  of  cases  in  which  the  sum- 
mons  may  advantageously  be  served  alone ;  i,  e.,  1,  those  in  which 
an  immediate  commencement  of  the  action  is  an  object,  or  in 
which  it  is  likely  that  several  defendants  may  defend  jointly ; 
and  2,  those  in  which  no  personal  claim  is  made  against  any 
one  or  more  of  the  defendants* 

In  these  last  cases,  the  Code  has  made  provision  for  the  ser- 
vice  of  a  notice  to  that  effect,  concurrent  with  the  summons,  the 
requisites  as  to  which  are  prescribed  by  sec.  131.— See  Appen- 
dix. Under  the  Code  of  1840,  the  plaintiff's  power  in  this  re- 
spect was  limited 'to  cases  of  partition  or  foreclosure  ;  but,  bv 
the  last  amendment,  it  is  extended  to  causes  of  every  descrip- 
tion, without  limitation,  and  may  now  be  advantageously  exer- 
cised, with  reference  to  every  mere  formal  defendant,  against 
whom  no  personal  claim  is  made,  in  any  suit,  of  whatever  na- 
ture. In  cases  involving  a  claim  upon  specific  real  or  personal 
property,  a  brief  description  of  that  property  must  be  inserted. 
— See  form  as  adapted  thereto.  The  benefits  of  adopting  this 
course,  wherever  practicable,  in  reference  both  to  the  proceed- 
ings at  the  outset,  and  also  to  the  ultimate  award  of  costs  in  the 
action,  in  the  event  of  an  unreasonable  defence,  are  obvious ; 
and  therefore,  wherever  possible,  it  should  never  be  omitted; 
though,  of  course,  it  cannot  be  done  with  reference  to  any  de- 
fendant against  whom  substantive  relief  is  sought,  and,  if  at- 
tempted under  such  circumstances,  would  render  the  proceed- 
ings so  far  void,  ab  initio.  It  would  seem  that  where  husband 
and  wife  are  mere  formal  defendants,  service  on  of  notice  on 
the  former  alone  would  be  held  sufficient. 

The  essentials  of  a  valid  summons,  and  of  the  accompanying 
notice,  in  cases  where  that  course  is  admissible,  having  thus 
been  considered,  the  next  point  to  be  entered  upon  is  that  as  to 
their  due  service. 

In  courts  of  limited  authority,  the  mere  issuing  of  a  summons 
prima  Jacie  confers  jurisdiction ;  and,  if  such  summons  be  served 
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within  the  proper  limits,  the  presumption  will  be  that  it  was  duly 
issued. — Barnes  v.  Harris^  4  Comst.  374. 
Service  may  be  effected  either, 

1.  By  the  sheriff  of  the  county  where  the  defendant  may  be 
found,  or, 

2.  By  any  person  not  a  party  to  the  action :  and  the  party 
subscribing  the  summons,  may,  if  thought  expedient,  fix  by  en- 
dorsement a  specified  time  for  its  service. — See  sec.  183. 

A  somewhat  strange  decision  appears  in  an  anonymous  case, 
4  How.  112,  where  it  was  held  that  a  judgment  entered  upon  a 
capias  under  the  old  practice,  which  had  been  served  by  the 
sheriff  upon  a  ttn-ong  person,  was  not  void  for  irregularity ;  the 
application  to  set  such  judgment  aside  being  made  on  that 
ground  alone,  without  any  affidavit  of  merits,  or  proof  of  collu- 
sion. It  seems  difficult  to  understand  on  what  ground  this  de- 
cision proceeded,  or  how  any  proceeding  could  be  considered 
regular,  in  an  action  which,  as  between  the  real  parties  to  it,  had 
never  been  commenced  at  all.  In  both  the  cases  from  Wendell, 
which  are  cited  in  the  report,  the  causes  had  there  been  duly 
commenced  in  the  first  instance,  and  the  irregularities  com- 
plained of  were  of  subsequent  occurrence,  during  their  progress, 
and  on  mere  points  of  form.  There  seems  a  wide  distinction 
to  be  drawn  between  cases  of  this  nature,  and  that  now  under 
consideration. 

The  mode  of  service  of  such  summons,  by  the  party  appointed 
for  that  purpose,  is  thus  prescribed.  A  copy  must  of  course  be 
delivered  to  every  defendant  served,  where  the  summons  is  di- 
reeled  to  more  than  one. 

§  131.  The  summons  shall  be  served  by  delivering  a  copy  thereof 
as  follows : 

1.  If  the  suit  be  against  a  corporation,  to  the  president  or  other 
bead  of  the  corporation,  secretary,  cashier,  treasurer,  a  director  or 
managing  agent  thereof ;  bat  such  service  can  be  made  in  respect  to 
a  foreign  corporation  only  vihen  it  has  property  within  this  state,  or 
the  caase  of  action  arose  therein. 

2.  If  against  a  minor  under  the  age  of  fourteen  years,  to  such  minor 
personally,  and  also  to  his  father,  mother  or  guardian,  or  if  there  be 
none  within  the  state,  then  to  any  person  having  the  care  and  control 
of  such  minor,  or  with  whom  he  shall  reside,  or  in  whose  service 
h«  shall  be  employed. 

3.  If  against  a  person  jadicially  declared  to  be  of  unsound  mind, 
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or  incapable  of  oondnoting  his  own  aflbirs  in  eonaequenoQ  of  habitual 
dnmkennesay  and  for  whom  a  committee  has  been  appoiutetlf'^p  such 
committee,  and  to  the  defendant  personally. 
4.  In  all  other  oases  to  the  defendant  personally. 

The  mere  manual  delivery  of  a  summons  and  complaint,  of  *of 
either,  is  not  good  service,  unless  they  be  left  with  the  party 
served. — Bedeman  v.  Outler^  2  C.  R.  51.  It  is  absolutely  neces- 
sary that  this  precaution  should  be  observed,  in  case  of  any  at- 
tempt  by  that  party  to  return  them.  The  courts,  too,  will  not 
sanction  any  false  statement  or  misrepresentation  with  a  view  to 
service  within  their  jurisdiction,  and,  if  that  imputation  be  estab* 
lished,  the  service  so  made  will  be  set  aside — Carpenter  v,  Spooner^ 
%  Sandf.  S.  C.  R.  717  ;  2  C.  R.  140. 

Service  of  process  out  of  the  territorial  jurisdiction  of  the 
court,  is,  e]p«>/icto,  a  nullity,  so  far  as  judicial  proceedings,  in  j^er- 
sonant  are  concerned,  nor  can  the  defect  be  cured  by  any  ad- 
mission. The  only  valid  mode  of  proceeding  in  such  cases  is 
by  publication  under  the  next  section.— Xi^cA^2i  v.  BurweUy  5 
How.  341  ;  1  C.  R.  (N.  S.)  42.    See  also  the  case  next  cited. 

Service  of  a  summons  on  the  president  of  a  foreign  corpora- 
tion, temporarily  within  the  state,  was  held  to  be  good  service 
under  the  Code  of  1649,  so  far  as  notice  of  the  commencement 
of  a  suit  was  concerned ,  in  HuUberty.  The  Hope  JiftUual  Insur 
ranee  Oompany^  4  How.  275;  affirmed,  4  How.  415:  though  it 
was  held  as  above,  that,  so  far  as  regarded  a  judgment  inper^ 
donamf  such  service  was  ineffectual,  and  that  the  only  mode  of 
making  the  action  of  any  practical  effect  was  by  an  attachment. 
— See  a\eo  Nones  v.  The  Hope  Mutual  Insurance  Company^  5  How. 
96;  3  C.  R.  161.  It  will  be  seen  that  by  the  last  amendment 
special  provision  is  made  for  service  of  this  nature,  in  the  section 
as  it  now  stands. 

The  same  view  as  to  the  necessity  of  an  attachment  in  these 
cases  was  taken  in  Brewster  v.  the  Michigan  Bailroad  Oompany^ 
5  How.  183  ;  3C.  R.  215.  In  this  case  it  was  held  that  service 
on  a  mere  local  agent  of  a  foreign  company  for  special  purposes 
only,  was  not  service  on  the  managing  agent  within  the  terms 
of  the  above  section. 

Service  upon  the  baggage  master  at  a  railroad  station  was 
held  to  be  insufficient,  in  an  action  against  the  company  for  loss 
of  baggage. — Flynn  v.  the  Hvdson  River  Railroad  Company^  6 
How.  308,  10  L.  O.  158. — He  was  held  not  to  be  a  managing 
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agent  wU^ir*tbe  terms  of  the  section.    ^'  To  authorize  such  a 

serviGi^**.fhi9r agent  must  have  the  same  general  supervision  and 

contjrbP«oT  the  general   interests  of  the  corporation,  that  are 

.  usnally  associated  with  the  office  of  cashier  and  secretary." 

,  %  !\llhe  irregularity  was  held,  however,  to  be  cured  by  the  subse- 

*~  *'*quent  appearance  of  the  defendants. 

Service  on  the  secretary  of  a  corporation  was  held  to  be 
good,  but  service  on  the  individual  corporators  to  be  bad 
service  under  the  former  practice,  in  Lucas  v.  The  Trustees  of  the 
Baptist  Church  of  Geneva,  4  How.  353. 

Although,  by  subdivision  3,  a  special  mode  of  service  is 
prescribed  in  the  cases  of  lunatics,  &c.,  yet  the  commencement 
of  an  action  against  a  party  judicially  declared  to  be  such,  will 
not  be  regular,  without  previous  application  to  the  court,  on 
petition*  for  leave  for  that  purpose,  as  under  the  former  prac- 
tice ;  and,  if  commenced,  the  proceedings  in  such  an  action 
will  be  restrained  until  such  leave  has  been  obtained. — Saver- 
hill  V.  DicksoTij  5  How.  109, 

Service  on  a  lunatic  in  person  is  absolutely  indispensable  in 
all  cases,  whether  a  committee  has  been  appointed  or  not. — 
Heller  v.  Heller,  6  How,  194 ;  1  C.  R.  (N.  S.)  309. 

In  those  cases  where  the  defendant  is  non-resident,  or  cannot 
be  found  within  the  limits  of  the  state,  the  summons  may  be 
served  by  publication,  according  to  the  former  practice  in  equity. 
The  provisions  of  the  Code  on  this  important  subject  are  as  fol- 
lows : 

§  135.  Where  the  person,  on  whom  the  service  of  the  sammons  is 
to  be  made,  cannot,  after  due  diligence,  be  found  within  the  state, 
and  that  fact  appears  by  affidavit  to  the  satisfaction  of  the  court  or  a 
jadge  thereof,  or  of  the  county  judge  of  the  county  where  the  trial  is 
to  be  had,  and  it  in  like  manner  appears  that  a  cause  of  action  exists 
against  the  defendant,  in  respect  to  whom  the  service  is  to  be  made, 
or  that  he  is  a  proper  party  to  an  action  relating  to  real  property  in 
this  state,  such  court  or  judge  may  grant  an  order  that  the  service  be 
made  by  the  publication  of  a  summons  in  either  of  the  following 
cases : 

1.  Where  the  defendant  is  a  foreign  corporation,  and  has  property 
within  the  state,  or  the  cause  of  action  arose  therein. 

2.  Where  the  defendant,  being  a  resident  of  this  state,  has  depart- 
ed therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid  the 
service  of  a  summons,  or  keeps  himself  concealed  therein  with  the 
like  intent. 
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3.  Where  he  is  not  a  resident  of  this  state,  bat  has  property  there- 
in, and  the  action  arises  on  oontraot,  and  the  conrt  has  jurisdiction 
of  the  sabject  of  the  action. 

4.  Where  the  subject  of  the  action  is  real  or  personal  property  in 
this  state,  and  the  defendant  has,  or  claims  a  lien  or  interest,  actual 
or  contingent,  therein,  or  the  relief  demanded  consists  wholly  or  part- 
ly in  excluding  the  defendant  from  any  interest  or  lien  therein. 

5.  Where  the  action  is  for  divorce,  in  the  cases  prescribed  by  law. 

The  order  must  direct  the  publication  to  be  made  in  two  news- 
papers, to  be  designated  as  most  likely  to  give  notice  to  the  person 
to  be  served,  and  for  such  length  of  time  as  may  be  deemed  reason- 
able, not  less  than  once  a  week  for  six  weeks.  In  case  of  publica- 
tion, the  court  or  judge  must  also  direct  a  copy  of  the  summons  and 
complaint  to  be  forthwith  deposited  in  the  post-office,  directed  to  the 
person  to  be  served,  at  his  place  of  residence,  unless  it  appear  that 
such  residence  is  neither  known  to  the  party  making  the  application, 
nor  can  with  reasonable  diligence  be  ascertained  by  him.  When 
publication  is  ordered,  personal  service  of  a  copy  of  the  summons 
and  complaint  out  of  the  state  is  equivalent  to  publication  and  de* 
posit  in  the  post-office. 

The  defendant  against  whom  publication  is  ordered,  or  his  repre- 
sentatives, on  application  and  sufficient  cause  shown,  at  any  time  be- 
fore judgment,  must  be  allowed  to  defend  the  action ;  and  except  in 
an  action  for  divorce,  the  defendant,  against  whom  publication  is  or- 
dered, or  his  representatives,  may  in  like  manner,  upon  good  cause 
shown,  be  allowed  to  defend  after  judgment,  or  at  any  time  within 
one  year  after  notice  thereof,  and  within  seven  years  after  its  rendi- 
tion, on  such  terms  as  may  be  just ;  and  if  the  defence  be  successful, 
and  the  judgment,  or  any  part  thereof,  have  been  collected,  or  other- 
wise enforced,  such  restitution  may  thereupon  be  compelled  as  the 
court  directs ;  but  the  title  to  property  sold  under  such  judgment  to 
a  purchaser  in  good  faith  shall  not  be  thereby  affected.  And  in  all 
cases  where  publication  is  made,  the  complaint  must  be  first  filed, 
and  the  summons,  as  published,  must  state  the  time  and  place  of  such 
filing. 

The  powers  under  the  section  as  it  stood  in  this  former  mea- 
sure are  in  some  respects  restricted,  in  others  enlarged  by  the 
amendments  of  1851.  The  restrictions  imposed  are  with  refer- 
ence to  the  application  to  the  county  judge,  and  as  to  the  ne- 
cessity of  a  foreign  corporation  having  property  within  the 
state,  in  order  to  ground  a  right  to  this  species  of  relief  against 
them.    The  power  of  service  in  cases  falling  under  subdivision 
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2y  wbicht  in  the  former  act,  was  limited  to  actions  arising  out  of 
contract,  is  now  on  the  contrary  relieved  from  that  restriction, 
and  those  imposed  upon  applications  for  leave  to  defend  before 
judgment  are  now  removed.  The  provisions  for  the  protection 
of  bond  fide  purchasers,  under  judgments  obtained  in  this  man* 
ner,  have  also  for  the  first  time  been  inserted  by  those  amend- 
ments. 

The  cases  with  reference  to  service  upon  a  foreign  corpora- 
tion, have  been  already  cited  in  the  course  of  this  chapter:  see 
also  the  observations  below  as  to  non-resident  defendants. 

In  the  subsequent  portion  of  the  work,  which  is  devoted  to 
the  consideration  of  the  provisional  remedy  of  attachment,  the 
question  as  to  what  will,  or  will  not,  be  considered  as  a  fraudu- 
lent departure  or  concealment,  will  be  found  treated  of  in  de- 
tail.— See  in  particular  the  cases  of  Morgan  v.  Avery,  2  C.  R.  91 ; 
7  Barb.  S.  C.  R.  656 ;  Oamman  v.  Tompkins,  1  C.  R.  (N.  S.)  12; 
and  OUbert  v.  Tompkins,  Id.  16,  there  cited.  Where  a  defend- 
ant had  established  a  regular  system*  by  which  he  had  always 
notice  of  the  approach  of  the  sheriff,  with  a  view  to  prevent 
service ;  but  afterwards  followed  him,  on  horseback,  within  sight 
but  out  of  reach,  service  by  publication  was  denied,  on  the 
ground  that,  though  the  intent  was  obvious,  it  could  neither  be 
said  that  the  defendant  ^*  could  not  be  found,"  or  that  *'  he  kept 
himself  concealed.** — Van  Bensselaer  v.  Dunbar,  4  How.  151. 

In  actions  where  the  defendant  is  non-residenti  the  fact  of  his 
having  property  within  the  state  must  appear  distinctly  and 
afiirmatively,  or  the  court  will  have  no  jurisdiction.  It  would 
seem,  that  in  these  cases,  no  previous  attempt  to  serve  process 
is  necessary,  the  proof  of  non-residence  being,  of  itself,  sufficient 
(  evidence  that  the  party  cannot  be  found  within  the  state. —  Ver- 
nam  v.  Holbrook,  5  How.  3 ;  Bawdon  v.  Oorbin,  3  How.  416. 
See  observations  above  as  to  the  absolute  necessity  of  service 
of  this  nature,  in  all  cases  where  the  defendants  are  non-residents, 
and  cannot  be  served  within  the  jurisdiction. 

The  utmost  care  should  be  taken  in  the  preparation  of  the 
affidavits  on  which  the  application  is  grounded,  as  the  courts 
are  extremely  strict  in  requiring  that  every  provision  should  be 
complied  with. — See  Evertson  v.  Thomas,  6  How.  46 ;  3  C.  R. 
74.  The  facts  necessary  to  confer  jurisdiction  must  be  stated 
positively,  and  not  on  mere  information  and  belief  (Id.),  although^ 
of  course,  this  rule  admits  of  some  qualification,  with  reference 
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to  facts  not  within  the  personal  knowledge  of  the  party  making 
the  affidavit. — See  this  point  fully  treated  in  a  subsequent 
chapter,  under  the  analogous  head  of  Attachment,  and  also  with 
reference  to  the  necessary  evidence  in  cases  of  arrest. 

In  every  such  affidavit,  substantive  statements  of  the  exist- 
ence of  a  cause  of  action  sufficient  to  give  jurisdiction,  and  of 
facts  sufficient  whereon  to  ground  this  peculiar  species  of  relief 
— ^that  a  summons  and  complaint  have  been  made  out — and, 
where  the  application  is  under  subdivision  2,  that  due  dili- 
gence has  been  used  for  the  purpose  of  attempting  to  serve  the 
former,  are  absolutely  essential,  and  the  summons  ought  to  be 
recited  in  the  affidavit,  or  referred  to  as  being  annexed.  See 
Bawdon  v.  Corhinj  3  How.  416.    See  also  Note,  1  C.  R.  13. 

N.  B, — These  decisions  were  under  the  Code  of  1848,  but 
the  amended  measures  are  still  more  imperative  upon  the 
same  points.  A  form  of  affidavit  on  applications  of  this  nature 
will  be  found  in  the  appendix.  As  a  matter  of  course,  every 
fact  which  tends  to  show  a  fraudulent  departure  or  conceal- 
ment, must  be  clearly  and  distinctly  stated,  with  all  necessary 
detail,  where  an  inference  to  that  effect  is  to  be  drawn  from 
any  combination  of  circumstances ;  and,  equally  of  course,  the 
facts  so  to  be  proved  may  be  sustained  by  different  affidavits, 
where  they  are  not  all  within  the  knowledge  of  one  single  party. 

The  disposal  of  the  affidavits  to  be  used  does  not  appear  to 
be  pointed  out  by  the  Code,  but  the  usual,  and  doubtless  the 
proper  practice,  will  be  to  file,  or  to  leave  them  with  the  judge 
who  grants  the  order ;  Vemam  v.  Holbrooke  5  How.  8,  above 
cited.  This  appears  most  essential  with  a  view  to  establishing  \ 
the  validity  of  the  proceedings,  if  called  into  question  thereafter.  } 
In  the  same  case  a  third  affidavit,  not  filed  with  the  order,  sup- 
plying defects  in  two  which  were  so  filed,  was  admitted  as 
sufficient  to  sustain  the  proceeding,  on  allegation  that  it  had 
been  used  before  the  judge ;  and  a  motion  to  set  aside  the  order 
on  the  ground  of  defects  in  the  affidavits  which  had  been  filed, 
was  denied. 

The  form  of  order  to  be  drawn  up  on  an  application  of  this 
nature  will  be  found  in  the  appendix. 

The  applicant  should  of  course  be  prepared  with  the  names 
of  two  newspapers,  to  be  inserted  in  the  order,  and  also  with 
the  direction  of  the  defendant,  or  proof  that  his  residence  cannot, 
after  due  diligence,  be  ascertained.    In  this  latter  case,  an  alle- 
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gation  to  this  effect,  and  proving  the  exercise  of  that  diligence, 
must  of  course  be  inserted  in  the  affidavits.  It  is  needless  to 
observe,  that  the  strictest  compliance  with  every  direction  con- 
tained in  the  order,  is  essential.  The  forms  of  affidavit  neces- 
sary for  the  proof  of  that  compliance,  will  be  found  in  the 
Appendix. 

It  seems  that  personal  service  out  of  the  limits  of  the  state, 
in  no  respect  does  away  with  the  necessity  of  publication,  under 
the  order;  Litchfield  v.  Burwell,  5  How.  341.— 1.  C.  R.  (N.  S.)  42. 
The  effect  of  it  is  merely  to  dispense  with  the  service  by  mail 
also  prescribed  by  this  section. — N.  B.  It  seems  questionable 
whether  in  this  dictum,  the  words  ^'  equivalent  to  publication/' 
have  received  their  due  weight.  It  would,  however,  be  unsafe 
to  rely  on  this  view,  or  to  omit  the  actual  publication  in  any 
case,  unless  the  point  be  made  hereafter  the  subject  of  express 
decision.  Service  within  the  state,  upon  the  responsible  officer 
of  a  foreign  corporation,  would  appear  to  be  merely  equiva- 
lent to  personal  service  out  of  the  state,  on  a  non-resident  de- 
endant,  and  in  no  respect  to  dispense  with  the  necessity  of  an 
order  for  publication  being  obtained,  or  of  the  other  requisites 
of  that  order  being  complied  with.  See  Htdbert  v.  The  Hope 
Mutual  Insurance  Qnnpany,  before  cited. 

The  complaint  need  not  be  published  with  the  summons. 
Atwu.  8  How.  293;  1.  C.  R.  102,  a  point  clear  from  the  terms  of 
the  act  itself.  It  is  essential,  however,  that  it  should  ^be  pre* 
viously  filed,  and  that  the  summons  should  state  the  date  and 
place  of  the  filing,  or  the  order  will  be  irregular. 

In  cases  of  service  of  this  nature,  the  action  will  not  be  held 
to  be  commenced,  until  the  expiration  of  the  time  of  publication, 
as  prescribed  m  the  order,  sec.  137;  where,  there forejThe  de- 
fendant had  died  during  that  period,  it  was  held  at  special  term 
that  no  action  was  pending  that  could  be  revived  against  his 
representatives;  McEwens  v.  Public  Administrortor,  3.  C.  R. 
139. 

The  above  general  doctrine  was  confirmed  by  the  general 
Term  on  Appeal,  though  with  reference  to  the  peculiar  circum- 
stances of  the  case,  it  was  held  that  an  action  had  been  duly 
commenced  against  the  deceased,  by  the  granting  of  the  pro- 
visional remedy  of  attachment  during  his  lifetime. — Moore  v. 
Thayer,  6  How,  47 ;  3  C.  R.  176. 

The  proceedings  with  reference  to  the  entry  of  judgment  on 
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the  expiration  of  the  time  limited  for  publication,  will  be  here- 
after considered.  It  has  been  an  usual  practice  to  enter  up  such 
judgment  forthwith,  on  the  expiration  of  the  period  mentioned 
in  the  order.  In  Tomlin^on  v.  Van  Vechten,  however,  6  How.  199 ; 
1  C.  R.  (N.  S.)  317,  it  was  held  that  the  service  of  the  summons 
is  not  complete  until  that  time,  and  that  the  defendant  has  the 
usual  period  of  twenty  days  to  answer,  in  addition,  before  judg- 
ment can  be  taken.  It  remains  to  notice  the  measures  which 
the  defendant  may  take  to  set  aside  service  of  this  nature,  or 
to  obtain  leave  to  come  in  and  defend,  after  judgment  ob- 
tained thereon. 

It  will  be  seen  that,  at  any  time  before  judgment,  the  defend- 
ant may  come  in  and  defend,  as  of  course ;  and  that  he  pos- 
sesses the  full  power  of  doing  so,  and  of  enforcing  restitution, 
if  he  prevail,  (except  as  regards  the  rights  of  bona  fide  pur- 
chasers,) within  a  very  extended  period  after  its  rendition, 
except  in  the  single  case  of  divorce,  on  proof  that  he  has  not 
had  a  full  year's  previous  notice  of  such  judgment ;  a  provision 
which  renders  it  highly  advisable  that,  wherever  practicable,  a 
formal  notice  of  judgment  being  entered,  should  be  forthwith 
served  upon  him  on  the  part  of  the  plaintiff.  Under  the  Code 
of  1849,  a  defendant,  who  had  been  personally  served  out  of 
the  State,  or  who  had  received  the  summons  by  post,  was  pre- 
cluded from  coming  in  to  defend  after  judgment. — See  Hyi' 
hert  v.  The  Hope  Mutual  Insurance  Company^  before  cited ;  but 
this  restriction  no  longer  exists  under  the  recent  amendments. 

In  many  cases  where  an  order  of  this  description  is  obtainable, 
the  same  state  of  facts  will  warrant  an  application  for  an  at- 
tachment, (see  Moore  v.  Thayer^  above  cited,)  which  may  be 
made  at  the  same  time  and  on  the  same  affidavits ;  though  it 
by  no  menns  follows  that  the  latter  will,  in  all  cases,  be 
also  granted — the  greater  stringency  of  that  species  of  remedy, 
rendering  the  courts  more  jealous  as  to  its  exercise. 

By  the  above  section,  provision  is  not  made  for  the  case  of  a 
defendant,  whose  residence  cannot  be  ascertained  on  due  in- 
quiry. In  Close  V.  Van  Huseuy  6  How.  167,  it  was  held  that 
under  these  circumstances,  the  plaintiff  still  possessed  a  remedy 
in  equitable  cases,  under  the  act  of  April  12,  Laws  of  1843, 
p.  363,  where  the  last  known  residence  of  the  defendant  was 
within  the  State ;  and  that  such  act  was  not  inconsistent  with 
the  Code,  and  therefore  still  in  force.    The  plaintiff*  it  was 
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heldy  **  should  present  his  application  by  petition,  bringing  his 
case  within  the  135th  section  of  the  Code,  so  far  as  form  is 
concerned,  and  the  first  section  of  the  net  of  1842.  The  pub- 
lication of  the  order  should  be  in  two  newspapers,  to  be  de- 
signated as  most  likely  to  give  notice  to  the  persons  to  be 
served,  and  for  a  period  of  three  months.  (Compare  Code, 
sec.  135,  with  Law  of  12th  April,  1842,  sec.  2,  subd.  2.)" 

The  provisions  of  section  136,  under  which,  in  actions  against 
several  defendants,  the  summons  may  be  served  upon  any  one 
or  more  of  them  alone,and  separate  proceedings  taken  thereupon, 
against  the  parties  so  served,  will  be  remarked ;  though,  of 
course,  it  would  be  premature,  at  this  point,  to  enter  into  the 
details  of  those  proceedings.  The  peculiar  description  of  pro- 
cess by  means  of  which  parties  against  whom  a  joint  judgment 
has  been  entered  without  personal  ^service  upon  them,  or  by 
means  of  which  the  representatives  of  a  deceased  judgment- 
debtor,  may  be  summoned  to  show  cause  why  they  should  not 
be  bound  by  the  judgment  already  on  record,  will  be  hereafter 
considered  in  connection  with  those  proceedings. — See  sections 
375  to  378  inclusive,  and  Forms  in  Appendix. 

The  following  are  the  provisions  of  the  Code  on  the  subject 
of  the  proof  of  service  of  summons,  &c.,  as  above  : — 

§  138.  Proof  of  the  service  of  the  summons,  and  of  the  complaint 
or  notice,  if  any,  accompanying  the  same,  must  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  or, 

2.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or  his  fore- 
man, or  principal  clerk,  showing  the  same  ;  and  an  affidavit  of  a  de- 
posit of  a  copy  of  the  summons  in  the  post-office,  as  required  by  law, 
if  the  same  shall  have  been  deposited  ;  or, 

4.  The  written  admission  of  the  defendant. 

In  case  of  service,  otherwise  than  by  publication,  the  certificate, 
affidavit,  or  admission  must  state  the  time  and  place  of  the  service. 

It  is  essential  that  the  sherifTs  cei^tiiicate  should  identify 
the  summons  and  complaint  served  by  him,  as  being  the  sum- 
mons and  complaint  in  the  cause,  or  the  service  will  be  defec- 
tive.   LUchfidd  V.  BurwelU  5  How.  341 ;  I  C.  R.  (N.  S.)  42. 

The  sheriflfs  fees,  in  respect  of  service  of  process  and  papers 
as  above,  are  as  follows : — For  service  of  the  summons,  or  sum- 
mons and  complaint,  50  cts. ;  for  service  of  notice  of  object  of 
suity  37^  cts.  in  addition ;  and  for  his  certificate  of  the  service  of 
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both  summons  and  notice,  one  fee  of  12^  cts.  only,  in  addition  to 
those  for  mileage,  at  6  cts.  per  mile  for  going  only,  to  which  he 
is  entitled  under  the  revised  statutes,  2  R.  S.  644.  See  Oailagher 
V.  Mfun,  2  Sandf.  S.  C.  R.  742. 

The  necessary  particulars  of  the  affidavit  of  service,  when 
made  by  a  person  in  the  ordinary  form,  are  fully  prescribed  by 
rule  90  of  the  supreme  court ;  see  Form  in  appendix.  The  forms 
of  affidavits  in  cases  of  service  by  publication  are  also  there 
given.  Where  the  written  admission  of  the  defendant  is  relied 
upon,  il  would  seem  from  Litchfield  v.  Bunvell  above  cited,  that 
it  is  absolutely  essential  that  his  signature  to  such  admission, 
and  the  fact  that  he  is  the  party  to  the  cause,  should  be  proved 
by  independent  evidence.  The  court  will  take  judicial  no- 
tice of  the  signatures  of  its  officers,  because  they  are  such, 
but  they  cannot  be  presumed  to  know  that  of  a  party  defend- 
ant who  has  not  appeared  in  the  cause. 

The  provision  in  sec.  139,  with  regard  to  the  voluntary  ap- 
pearance of  a  defendant  being  equivalent  to  due  service  upon 
Jiim,is  one  of  the  amendments  of  1851, and  is  of  course  highly  cal- 
culated to  promote  the  convenience  of  suitors,  though  perhaps,  in 
strictness,  only  declaratory  of  the  previous  law  upon  the  subject. 

The  periods  at  which  an  action  will  be  held  to  have  been 
commenced,  by  service  or  delivery  of  process  to  the  sherifi^ 
and  also  with  reference  to  publication,  or  the  allowance  of  a 
provisional  remedy,  have  already  been  considered.  Before 
entering  upon  the  general  proceedings  in  a  suit,  the  appoint- 
ment of  a  guardian  ad  litem^  and  his  duties,  may  advantageously 
be  considered  at  the  present  juncture,  as,  where  suit  is  brought 
in  the  name  of  an  infant,  such  appointment  must,  of  necessity, 
take  place,  as  a  preliminary  to  any  other  proceeding  in  the 
action,  and,  in  fact,  to  the  bringing  of  the  action  itself.  The 
subject  of  a  similar  appointment  on  behalf  of  an  infant  defend- 
ant, and  that  of  the  appointment  of  a  general  guardian  under 
the  old  practice,  and  the  duties  of  the  latter,  bear  so  close  a  re- 
lation to  that  last  proposed,  that,  although  the  former  pro- 
perly belongs  to  a  later  period  of  the  action,  and  the  latter  is  in 
^rictness  referable  to  the  head  of  special  proceedings,  the  pre- 
sent seems  evidently  the  most  convenient  stage  of  the  work  for 
a  separate  consideration  of  these  subjects,  as  one  connected 
whole ;  which  course  will  accordingly  be  pursued  in  the  suc- 
ceeding chapter,  references  being  made  to  it  in  the  subsequent 
portions  of  the  work  where  requisite. 
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CHAPTER    IV. 

OF  THE  APPOINTMENT  OF  GUARDIAN,  AND  HIS  DUTIES. 


This  proceeding  is  one  of  those  provided  for  by  the  Code, 
and  the  rules  of  the  supreme  court,  and  is  necessary  to  be 
taken  at  the  outset  of  any  suit  whatsoever  to  which  an  infant 
is  a  party,  whether  plaintiiT  or  defendant.  The  question  has 
also  a  general  aspect,  in  relation  to  the  guardianship  of  infants 
holding  property,  irrespective  of  any  suit  brought  by  or  against 
them ;  and  the  consideration  of  it  has  therefore  been  reserved 
for  the  present  juncture. 

The  subject  divides  itself  accordingly  into  two  separate  though 
connected  heads,  viz. :  1.  The  appointment  of  a  general  guard- 
ian ;  and  2.  That  of  a  guardian  ad  literru  The  provisions  of 
the  Code  itself  have  only  reference  to  the  latter  subject ;  those 
of  the  rules,  however,  embrace  both. 

The  questions  in  relation  to  the  appointment  and  duties  of  a 
general  guardian,  depend  entirely  and  exclusively  upon  the 
provisions  of  the  Revised  Statutes,  and  are  in  all  respects  gov- 
erned by  the  old  practice.  Anything  beyond  a  mere  general 
reference  to  them,  would  therefore  be  clearly  incompatible 
with  the  present  work,  and  will  not,  accordingly,  be  attempted. 

The  appointment  of  a  guardian  of  this  nature,  rests  with  the 
father  of  the  infant,  in  the  first  instance ;  and,  in  default  of 
appointment  by  him,  with  the  courts.  The  rights  of  the 
former  in  this  respect,  are  specially  saved  by  sees.  1,  2,  and 
3,  of  title  III.  chap. VIII.  part  II.  of  ihe  Revised  Statutes,  2  R. 
S.  160,  and  are  exercisable  by  deed  or  will.  The  rights  and 
powers  of  a  guardian  so  appointed  are  absolute,  and  prevail 
over  those  of  the  guardian  in  socage  under  the  common  law, 
as  saved  by  sees.  5  to  7,  of  art.  I.  title  I.  chap.  I.  part.  11.  of  the 
same  statutes,  1  R.  S.  718.  The  latter  are  in  fact  little  better 
than  illusory,  as,  under  sec.  7,  of  that  article,  they  are  to  be  su- 
perseded,  in  all  cases  where  a  special  appointment  shall  have 
taken  place. 
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In  default  of  nomination  by  the  father  as  above,  the  appoint- 
ment of  a  guardian  rests  with  the  courts,  either  by  inherent  or 
special  authority.  The  inherent  authority  in  this  respect  was 
vested  in  the  chancellor,  before  the  abolition  of  that  high  office, 
and  now  rests  with  the  supreme  court,  as  exercising  its  duties 
by  substitution.  The  practice  of  the  latter  tribunal,  in  this  re- 
spect is  fully  defined  by  the  recen^:  rul^a.  Nog.  .58  to  66  incln- 

Page  111,  line  7. 
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The  numbers  of  all  these  Rules  have  been  chajiged  on  the 
recent  revision.  Deduct  4  from  each  number.  RuIjb  58  is  now, 
aceordhigly ,  54 ;  and  66^  62.  A  slight  change  is  made  in  60,  late 
64,  as  to  the  form  of  the  petition  there  prescribed,  whi<5h  must 
now  be  that  of  the  infaot,  by  4ia  general  guardian,  if  he  has 
any,  and,  if  there  is  none,  by  hifnexl  friend ;  and,  if  the  infant 
is  of  the  age  of  14,  be  must  join  in  the  application. 

•      ■  -  * 

upwards  :  or  if  under  that  age,  then  of  some  relative  or  friend. 
— Rule  61.  The  petition  must  state  full  particulars ;  and  the 
court,  under  rule  62,  are  to  examine  into  all  the  circumstances, 
and  name  a  proper  person. 

The  security  to  be  given  by  such  guardian  on  his  appoint- 
ment, is  prescribed  by  rule  59 ;  and  no  monies  arising  from  the 
sale  of  real  estate  of  an  infant,  on  mortgage  or  partition  sale, 
or  under  a  decree  or  judgment,  except  any  portion  of  principal 
or  income  allowed  for  maintenance  of  the  infant,  are  to  be  paid 
over  to  him,  unless  he  have  given  sufficient  security  on  unin- 
cumbered real  property,  rule  60 ;  and  a  general  guardian  al- 
ready appointed,  may,  under  rule  58»  be  required  to  give  fur- 
ther security  in  cases  of  this  nature. 

Provision  is  made  by  art.  VII.  title  II.  chap.  I.  part  III.  of  the 
Revised  Statutes,  2  R.  S.  194  to  197,  in  relation  to  the  sale  of 
the  real  estates  of  infants  on  special  application,  and  the  prac- 
tice to  be  adopted  in  this  respect,  the  nature  of  the  petition,  the 
security  to  be  given,  the  form  of  order  to  be  made,  and  the 
proceedings  thereon,  will  be  found  fully  prescribed  by  rules 
63  to  66  inci  usi ve. 

The  following  anonymous  case  is  reported  at  4  How.  414, 
with  reference  to  the  security  to  be  given  under  rule  63 : 

A  guardian  having  been  appointed,  under  rule  65,  to  sell  a 
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the  Code  itself  have  only  reference  to  the  latter  subject ;  those 
of  the  rules,  however,  embrace  both. 

The  questions  in  relation  to  the  appointment  and  duties  of  a 
general  guardian,  depend  entirely  and  exclusively  upon  the 
provisions  of  the  Revised  Statutes,  and  are  in  all  respects  gov- 
erned by  the  old  practice.  Anything  beyond  a  mere  general 
reference  to  them,  would  therefore  be  clearly  incompatible 
with  the  present  work,  and  will  not,  accordingly,  be  attempted. 

The  appointment  of  a  guardian  of  this  nature,  rests  with  the 
father  of  the  infant,  in  the  first  instance ;  and,  in  default  of 
appointment  by  him,  with  the  courts.  The  rights  of  the 
former  in  this  respect,  are  specially  saved  by  sees.  1,  2,  and 
3,  of  title  III.  chap. VIII.  part  II.  of  ihe  Revised  Statutes,  2  R. 
S.  160,  and  are  exercisable  by  deed  or  will.  The  rights  and 
powers  of  a  guardian  so  appointed  are  absolute,  and  prevail 
over  those  of  the  guardian  in  socage  under  the  common  law, 
as  saved  by  sees.  5  to  7,  of  art.  I.  title  I.  chap.  I.  part.  II.  of  the 
same  statutes,  1  R.  S.  718.  The  latter  are  in  fact  little  better 
than  illusory,  as,  under  sec.  7,  of  that  article,  they  are  to  be  su- 
perseded, in  all  cases  where  a  special  appointment  shall  have 
taken  place. 
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In  default  of  nomination  by  the  father  as  above,  the  appoint- 
ment of  a  guardian  rests  with  the  courts,  either  by  inherent  or 
special  authority.  The  inherent  authority  in  this  respect  was 
vested  in  the  chancellor,  before  the  abolition  of  that  high  office, 
and  now  rests  with  the  supreme  court,  as  exercising  its  duties 
by  substitution.  The  practice  of  the  latter  tribunal,  in  this  re- 
spect, is  fully  defined  by  the  recent  rules,  Nos.  58  to  66  inclu- 
sive, which  should  be  carefully  consulted  accordingly,  in  con- 
nection with  the  works  on  the  former  practice.  A  special  stat- 
utory authority  is  also  exercisable  by  the  surrogate,  under  title 
HI.  chap.  VIII.  part  II.  of  the  Revised  Statutes  before  referred 
to,  which  title,  together  with  the  works  on  the  practice  of  those 
tribunals,  should  therefore  be  fully  looked  into,  though  even  a 
notice  of  them  would  be  beyond  the  province  of  the  present 
work. 

The  rules  of  the  supreme  court  above  alluded  to,  pro- 
vide shortly  as  follows  :  The  general  guardian  of  an  infant  is 
to  be  appointed  on  petition  of  the  infant  himself,  if  fourteen  or 
upwards  :  or  if  under  that  age,  then  of  some  relative  or  friend. 
•—Rule  61.  The  petition  must  state  full  particulars ;  and  the 
court,  under  rule  62,  are  to  examine  into  all  the  circumstances, 
and  name  a  proper  person. 

The  security  to  be  given  by  such  guardian  on  his  appoint- 
ment, is  prescribed  by  rule  59 ;  and  no  monies  arising  from  the 
sale  of  real  estate  of  an  infant,  on  mortgage  or  partition  sale, 
or  under  a  decree  or  judgment,  except  any  portion  of  principal 
or  income  allowed  for  maintenance  of  the  infant,  are  to  be  paid 
over  to  him,  unless  he  have  given  sufficient  security  on  unin- 
cumbered real  property,  rule  60 ;  and  a  general  guardian  al- 
ready appointed,  may,  under  rule  58.  be  required  to  give  fur- 
ther security  in  cases  of  this  nature. 

Provision  is  made  by  art.  VII.  title  II.  chap.  I.  part  III.  of  the 
Revised  Statutes,  2  R.  S.  194  to  197,  in  relation  to  the  sale  of 
the  real  estates  of  infants  on  special  application,  and  the  prac- 
tice to  be  adopted  in  this  respect,  the  nature  of  the  petition,  the 
security  to  be  given,  the  form  of  order  to  be  made,  and  the 
proceedings  thereon,  will  be  found  fully  prescribed  by  rules 
63  to  66  inclusive. 

The  following  anonymous  case  is  reported  at  4  How.  414, 
with  reference  to  the  security  to  be  given  under  rule  63 : 

A  guardian  having  been  appointed,  under  rule  65,  to  sell  a 
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piece  of  real  estate  belonging  to  five  infants,  and  the  order 
having  directed  separate  surety  bonds  to  be  given  to  each 
infant,  in  the  sums  thereby  expressed,  five  bonds  were  given 
accordingly,  with  a  separate  affidavit  on  each,  the  same  persons 
being  sureties  in  all. 

It  was  held  that  to  make  ^uch  parties  competent  as  sureties, 
they  must  justify,  in  the  aggregate  amount  of  all  the  bonds 
given.  One  only  of  such  bonds  was  therefore  approved;  and, 
as  to  the  other  four,  it  was  held  there  must  be  other  sureties,  or 
a  further  justification. 

In  White  v.  Parker^  8  Barb.  S.  C.  R.  48,  the  general  relations 
of  guardian  and  ward,  and  the  duties  and  responsibilities  of  the 
former  are  very  fully  reviewed,  and  the  following  conclusions 
were  come  to  bv  the  court. 

It  is  the  duty  of  a  guardian  to  get  possession  and  control  of 
his  ward's  personal  property,  and  the  rents  and  profits  of  his 
real  estate ;  to  keep  and  protect  the  same ;  to  keep  it  invested  ; 
and  to  render  a  just  and  true  account  thereof,  on  the  ward's 
becoming  of  age. 

He  cannot  trade  with  it  himself,  on  account  of  his  ward,  nor 
buy  or  use  his  ward's  property  for  his  own  benefit. 

All  advantageous  bargains  which  a  guardian  makes  with  the 
ward's  funds,  will  enure  to  the  benefit  of  the  ward,  at  his 
election. 

He  cannot  convert  the  personal  property  of  his  ward  into 
real  estate,  or  buy  land  with  the  ward's  money.  If  he  does 
so,  his  ward,  when  he  arrives  at  full  age,  will  be  entitled,  at 
his  election,  to  take  the  land  or  the  money  with  interest. 

He  should  keep  his  ward's  property  separate  from  bis  own ; 
otherwise  he  will  make  it  his  own,  so  far  as  to  be  accountable 
for  it,  if  lost.  If  he  takes  notes  or  other  securities,  for  money 
belonging  to  his  ward,  in  his  own  name,  he  converts  the  pro- 
perty to  his  own  use,  and  is  prima  facie  accountable  for  it. 

Thus,  if  a  guardian  surrenders  contracts  for  land,  and  takes 
deeds  in  his  own  name,  and  pledges  his  personal  responsibility 
for  a  part  of  the  purchase  money,  this  will  be  held  a  conver- 
sion of  the  contracts  to  his  own  use ;  and  the  ward  may  adopt 
the  transaction,  or  claim  from  the  guardian  the  value  of  the 
land  contracts,  at  his  election. 

A  guardian  acting  within  the  scope  of  his  powers,  is  bound 
only  to  fidelity,  and  ordinary  diligence  and  prudence,  in  the 
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execution  of  his  trust.    And  his  acts,  in  the  absence  of  fraud, 
will  be  liberally  construed. 

A  guardian  is  not  responsible  for  open  propositions  made  by 
him,  in  a  preliminary  talk  or  friendly  conversation,  before  be 
assumes  the  duties  of  his  trust.  Nor  is  his  surety  liable  for  the 
conversations,  or  open  propositions  of  his  principal,  before  he  be- 
came his  surety.  The  liability  of  a  guardian  and  his  sureties, 
are  simultaneous  in  their  commencement,  and  co-extensive  in 
their  object  and  duration. 

In  cases  where  the  infant  is  seized  of  an  undivided  share  of 
lands,  sought  to  be  partitioned  by  the  other  parties  interested, 
the  general  guardian  possesses  peculiar  and  extensive  powers 
of  concurring  therein,  or  in  a  sale  for  such  purposes  on  behalf  of 
the  infant,  under  the  provisions  of  the  Revised  Statutes  in  this 
respect. — See  this  subject  fully  noticed,  under  the  head  of  par- 
tition. 

The  relations  and  duties  of  a  general  guardian  having  thus 
been  shortly  considered,  though  in  strictness  extraneous  to  the 
subjects  treated  of  in  the  present  volume,  the  questions  as  to 
the  appointment  of  a  guardian  ad  litem^  remain  to  be  considered, 
which  forms  the  subject  of  special  provision  in  the  Code,  and 
is  a  necessary  concomitant  of  proceedings  under  that  measure, 
in  all  cases  where  infants  are  parties  to  those  proceedings. 

The  guardian  oui  litem  is  an  officer  specially  appointed  by  the 
court,  to  take  charge  of  the  interests  of  any  infant  party» 
whether  plaintiff  or  defendant.  The  sections  of  the  Code  in 
reference  to  this  subject,  are  Nos.  115  and  116,  which  run  aa 
follows : 

§  115.  When  an  infant  is  a  party,  he  must  appear  by  guardian, 
who  may  be  appointed  by  the  court  in  which  the  action  is  prosecuted, 
or  by  a  judge  thereof,  or  a  county  judge. 

§  116.  The  guardian  shall  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff,  upon  the  application  of  the  in&nt, 
if  he  be  of  the  age  of  fourteen  years,  or,  if  under  that  age,  upon  the 
application  of  his  general  or  testamentary  guardian,  if  he  has  any,  or 
of  a  relative  or  friend  of  the  infant.  If  made  by  a  relative  or  friend 
of  the  infant,  notice  thereof  must  first  be  given  to  such  guardiaa»  if 
ke  has  one,  if  he  has  none,  then  to  the  person  with  whom  such  iafaat 
resides. 

2.  When  the  infant  is  defendant,  upon  the  application  of  the  in- 
fant, if  he  be  of  the  age  of  fourteen  years,  and  apply  within  twenty 
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days  after  the  serrioe  of  the  summons.  If  he  be  under  the  age  of 
foorteen,  or  neglect  so  to  apply,  then  upon  the  application  of  any 
other  party  to  the  action,  or  of  a  relative  or  friend  of  the  infant, 
after  notice  of  such  application  being  first  given  to  the  general  or 
testamentary  guardian  of  such  infant,  if  he  has  one  within  this  state ; 
if  he  has  none,  then  to  the  infant  himself,  if  over  fourteen  years  of 
age  and  within  the  state,  or,  if  under  that  age  and  within  the  state,  to 
the  person  with  whom  such  infant  resides. 

The  latter  of  these  sections  is  considerably  modified  by  the  two 
last  amendments.  In  the  act  of  1849,  the  application  for  the 
appointment  of  the  guardian  of  an  infant  plaintiff,  might,  if  under 
fourteen,  be  made  by  any  other  party  to  the  suit.  These  words 
are  now  stricken  out,  and  the  power  of  application  given  instead 
to  the  general  or  testamentary  guardian,  if  any ;  and  the  pro- 
visions as  to  the  notice  to  be  given,  if  the  application  be  made 
by  a  relative  or  friend,  in  any  case,  or  by  a  party  to  the  action, 
in  the  case  of  an  infant  defendant,  are  likewise  new. 

In  the  measures  of  1848  and  1849,  the  applications  for 
this  purpose  were  expressly  directed  to  be  made  by  petition, 
which  word  is  now  struck  out,  and  the  general  term  application 
substituted.  It  seems'  to  follow,  as  a  necessary  consequence, 
that  this  proceeding  may  now  be  taken  by  motion  in  all  cases  ; 
and  such  might  very  probably  be  the  construction  adopted  with 
regard  to  the  appointment,  on  behalf  of  an  infant  defendant, 
where  the  substantive  facts  in  relation  to  the  infant's  interest 
in  the  subject  matter  in  controversy,  appear  already  on  the 
pleadings,  and  the  facts  iu  relation  to  the  actual  appointment, 
and  its  preliminaries,  are  merely  collateral,  and  may,  therefore, 
with  propriety,  be  shown  by  affidavit.  The  form  of  application 
by  petition  may,  however,  be  adopted  under  any  circum- 
stances ;  and  it  seems  by  far  the  most  expedient,  in  all,  especially 
when  the  appointment  is  made  on  behalf  of  an  infant  plaintiff 
and  therefore  before  suit  commenced ;  rendering  it  necessary 
that  the  facts  in  relation  to  the  infant's  interest  should  be  sub- 
stantively shown,  in  order  to  form  a  ground- work  for  any  order 
at  all  in  the  matter. — See  this  question  more  fully  considered 
under  the  head  of  interlocutory  proceedings. — See  also  the  Rules 
of  the  supreme  court,  as  below  cited. 

The  form  of  a  petition  for  this  purpose  will  be  found  in  the 
Appendix,  being  substantially  the  same  as  that  under  the  former 
practice. 
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Similar  provisions  to  those  above  cited  are  contained  in  title 
II.  chap.  yill.  part  III.  of  the  Revised  Statutes,  2  R.  S.  446  and 
447 ;  they  may,  however,  be  looked  upon  as  mainly  super- 
seded by  those  of  the  Code  now  under  consideration. 

Stringent  restrictions  are  laid  by  the  supreme  court  upon  ap- 
pointments of  this  description,  under  the  recent  rules.  By  rule 
56,  it  is  provided  that 

"No  person  shall  be  appointed  guardian  ad  litem^  either  on 
the  application  of  the  infant  or  otherwise,  unless  he  be  the  gen- 
eral guardian  of  such  infant,  or  an  attorney  or  other  officer  of 
tins  court,  who  is  fully  competent  to  understand  and  protect  the 
rights  of  the  infant,  and  who  has  no  interest  adverse  to  that  of 
the  infant,  and  is  not  connected  in  business  with  the  attorney 
or  counsel  of  the  adverse  party.  And  no  person  shall  be  ap- 
pointed such  guardian,  who  is  not  of  sufficient  ability  to  answer 
to  the  infant,  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defence  of  the  suit." 

In  Cbok  V.  jRavxIonf  however,  6  How.  233,  it  was  held  that 
the  restrictions  imposed  by  this  rule,  in  relation  to  the  guardian 
being  of  necessity  the  general  guardian,  or  an  attorney  or  offi- 
cer of  the  court,  are  not  applicable  to  a  guardian  for  an  infant 
plaintifl^  but  only  as  regards  defendants. 

The  guardian  for  an  infant  plaintiff  must,  however,  be  a  re- 
sponsible person,  for  he  is  liable  for  costs,  and  this  should  be 
shown  before  his  appointment. 

An  attorney  or  officer  of  the  court,  when  so  appointed  on  be- 
half of  an  infant  defendant,  is  bound  to  act ;  and  must  examine 
into  the  circumstances,  with  a  view  to  making  a  proper  defence, 
when  necessary ;  for  which  services  he  is  to  receive  such  com- 
pensation as  the  court  may  deem  reasonable.    Rule  55. 

The  mode  of  entering  an  order  of  this  description,  and  the 

•     Page  115  j-Bne  91. 

On  the  recent  revision^  this^  rule  has  been  stricken  6ut  alto- 
gether. The  practice  of  entering  such  an  order  as  of  coarse, 
muM  therefore  be  considered  as  abrogated. 

this  court,  or  county  judge  endorsed  tnereon,  tnat  ne  nas  ex- 
vnined  into  the  circumstances,  and  that  the  guardian  proposed 
ia  a  suitable  and  proper  person  for  such  guardian,  and  has  no 
interest  in  the  suit  in  opposition  to  the  interest  of  the  infant.'' 
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days  after  the  seryioe  of  the  summons.  If  he  bd  under  the  age  of 
fourteen,  or  neglect  so  to  apply,  then  upon  the  application  of  any 
other  party  to  the  action,  or  of  a  relative  or  friend  of  the  infant, 
after  notice  of  such  application  being  first  given  to  the  general  or 
testamentary  guardian  of  such  infant,  if  he  has  one  within  this  state ; 
if  he  has  none,  then  to  the  infant  himself,  if  over  fourteen  years  of 
age  and  within  the  state,  or,  if  under  that  age  and  within  the  state,  to 
the  person  with  whom  such  infant  resides. 

The  latter  of  these  sections  is  considerably  modified  by  the  two 
last  amendments.  In  the  act  of  1849,  the  application  for  the 
appointment  of  the  guardian  of  an  infant  plaintiff,  might,  if  under 
fourteen,  be  made  by  any  other  party  to  the  suit.  These  words 
are  now  stricken  out,  and  the  power  of  application  given  instead 
to  the  general  or  testamentary  guardian,  if  any ;  and  the  pro- 
visions as  to  the  notice  to  be  given,  if  the  application  be  made 
by  a  relative  or  friend,  in  any  case,  or  by  a  party  to  the  action, 
in  the  case  of  an  infant  defendant,  are  likewise  new. 

In  the  measures  of  1848  and  1849,  the  applications  for 
this  purpose  were  expressly  directed  to  be  made  by  petition, 
which  word  is  now  struck  out,  and  the  general  term  application 
substituted.  It  seems'  to  follow,  as  a  necessary  consequence, 
that  this  proceeding  may  now  be  taken  by  motion  in  all  cases  ; 
and  such  might  very  probably  be  the  construction  adopted  with 
regard  to  the  appointment,  on  behalf  of  an  infant  defendant, 
where  the  substantive  facts  in  relation  to  the  infant's  interest 
in  the  subject  matter  in  controversy,  appear  already  on  the 
pleadings,  and  the  facts  iu  relation  to  the  actual  appointment, 
and  its  preliminaries,  are  merely  collateral,  and  may,  therefore, 
with  propriety,  be  shown  by  affidavit.  The  form  of  application 
by  petition  may,  however,  be  adopted  under  any  circum- 
stances ;  and  it  seems. 
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The  form  of  a  petition  for  this  purpose  will  be  found  in  the 
Appendix,  being  substantially  the  same  as  that  under  the  former 
practice. 
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Similar  provisions  to  those  above  cited  are  contained  in  title 
II.  chap,  y  III.  part  III.  of  the  Revised  Statutes,  2  R.  S.  446  and 
447 ;  they  may,  however,  be  looked  upon  as  mainly  super- 
seded by  those  of  the  Code  now  under  consideration. 

Stringent  restrictions  are  laid  by  the  supreme  court  upon  ap- 
pointments of  this  description,  under  the  recent  rules.  By  rule 
56,  it  is  provided  that 

'^No  person  shall  be  appointed  guardian  ad  litems  either  on 
the  application  of  the  infant  or  otherwise,  unless  he  be  the  gen- 
eral guardian  of  such  infant,  or  an  attorney  or  other  officer  of 
this  court,  who  is  fully  competent  to  understand  and  protect  the 
rights  of  the  infant,  and  who  has  no  interest  adverse  to  that  of 
the  infant,  and  is  not  connected  in  business  with  the  attorney 
or  counsel  of  the  adverse  party.  And  no  person  shall  be  ap- 
pointed such  guardian,  who  is  not  of  sufficient  ability  to  answer 
to  the  infant,  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defence  of  the  suit." 

In  Cbok  V.  jRavxionf  however,  6  How.  233,  it  was  held  that 
the  restrictions  imposed  by  this  rule,  in  relation  to  the  guardian 
being  of  necessity  the  general  guardian,  or  an  attorney  or  offi- 
cer of  the  court,  are  not  applicable  to  a  guardian  for  an  infant 
plaintifi^  but  only  as  regards  defendants. 

The  guardian  for  an  infant  plaintiff  must,  however,  be  a  re- 
sponsible person,  for  he  is  liable  for  costs,  and  this  should  be 
shown  before  his  appointment. 

An  attorney  or  officer  of  the  court,  when  so  appointed  on  be- 
half of  an  infant  defendant,  is  bound  to  act ;  and  must  examine 
into  the  circumstances,  with  a  view  to  making  a  proper  defence, 
when  necessary ;  for  which  services  he  is  to  receive  such  com- 
pensation as  the  court  may  deem  reasonable.    Rule  55. 

The  mode  of  entering  an  order  of  this  description,  and  the 
course  of  practice  thereon,  is  thus  laid  down  by  Rule  57. 

^'An  order  for  the  appointment  of  a  guardian  ad  litem^  except 
in  a  partition  suit,  may  be  entered  on  filing  the  petition  of  the 
infiainty  if  over  fourteen  years  of  age,  or  of  some  person  on  behalf 
of  the  infant,  if  under  fourteen,  together  with  the  consent  of  the 
guardian,  and  the  usual  affidavit,  and  a  certificate  of  a  justice  of 
this  court,  or  county  judge  endorsed  thereon,  that  he  has  ex- 
amined into  the  circumstances,  and  that  the  guardian  proposed 
is  a  suitable  and  proper  person  for  such  guardian,  and  has  no 
interest  in  the  suit  in  opposition  to  the  interest  of  the  infant.'' 
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The  appointment  of  a  guardian  ad  litem^  in  partition  cases, 
takes  place  under  the  special  directions  for  that  purpose,  in 
sec.  II.  title  IIL  chap.  V.  p&rt  III.  of  the  Revised  Statutes,  2  R. 
S.  317,  under  which  it  is  competent  for  any  party  interested 
to  apply  and  obtain  such  an  order  on  ten  days'  notice  served 
apon  the  minor,  or  upon  his  general  guardian,if  resident  within 
the  state,  but  otherwise  without  notice  ;  such  guardian  to  rep- 
resent, and  his  acts  to  bind  the  minor  (sec.  8),  and  to  give 
security  as  the  court  shall  direct  (sec.  4).  In  case  no  proper 
parties  shall  be  willing  to  become  security,  the  court  of  chancery 
might,  in  a  suit,  appoint  its  own  officer  without  security,  on  no- 
tice to  the  minor  or  his  guardian  in  all  cases;  Laws  of  1833, 
chap.  277 :  and  such  power  is  doubtless  now  exercisable  by  the 
supreme  court. 

The  course  pointed  out  by  the  Code  is  so  simple  and  easy 
that  it  evidently  appears  to  be  the  most  advisable  in  all  cases, 
and  that  notwithstanding  the  alteration  in  sec.  116,  above  al- 
luded to.  The  petition  must,  in  the  first  instance,  be  duly  signed 
and  verified,  and  the  written  consent  of  the  proposed  guardian 
to  serve  must  be  subjoined.  What  is  called  the  usual  affidavit 
must  accompany  it,  speaking  to  the  particulars  required  by  rule 
56,  and  likewise  as  to  the  solvency  of  the  guardian  proposed. — 
See  Cook  v.  JRafvdont  6  How.  233,  above  cited.  Where  the  infant 
is  plaintiff,  and  money  is  sought  to  be  recovered,  a  bond  in 
double  the  amount,  according  to  the  form  prescribed  by  rule  59, 
should  be  prepared,  and  should  accompany  the  other  papers. 
The  certificate  of  a  justice  of  the  supreme  court,  or  county  judge, 
should  then  be  applied  for  on  the  above  papers,  and,  if  obtained, 
endorsed  upon  the  petition,  in  the  terms  prescribed  by  the  rule ; 
and  the  whole  of  the  papers  should  then  be  filed  in  the  office  of 
the  clerk  of  the  court,  an  order  being  previously  prepared. — See 
Form  in  Appendix.  This  order  is  entered  by  the  clerk  as  of 
course,  without  further  authority,  and,  a  certified  copy  being 
obtained,  the  proceeding  is  complete. 

In  partition,  it  would  seem  that  this  mode  of  proceeding  is  not 
applicable,  and  that  the  order  in  those  cases  must  be  applied 
for,  and  entered  as  an  order  of  the  court  in  the  usual  manner, 
and  not  as  of  course,  in  the  mode  above  specified.  Where  there 
is  any  contest  or  doubt  on  the  subject  of  the  appointment,  or 
where  the  court  or  judge  applied  to,  thinks  fit  to  prescribe  that 
notice  should  be  given,  the  same  course  of  proceeding  must  be 
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adopted,  and  the  application  be  made,  in  all  cases,  in  the  usual 
form,  in  the  same  manner  as  other  motions  in  the  cause. 

The  guardian,  when  appointed  on  behalf  of  a  sole  infant  plain- 
tiff, is  responsible  to  the  defendant  for  the  costs  of  the  suit,  if  the 
latter  prevails.  The  contrary  is  the  case  as  regards  the  guar- 
dian of  an  infant  defendant,  unless  he  be  specially  charged,  by 
order  of  the  court,  for  some  personal  misconduct  in  the  cause. — 
F.  2  R.  S.  446  and  447,  sections  2  and  12.  He  may,  however, 
receive  costs  and  expenses  allowed  by  the  court  to  him  out  of 
the  fund,  or  recovered  by  the  infant  in  the  suit — rule  58 — but, 
beyond  this,  he  cannot  receive  any  money  or  property  belonging 
to  the  infant,  or  awarded  to  him  in  the  suit,  without  having  first 
giTen  security  as  above  referred  to. 

It  is  not  necessary  to  serve  a  copy  of  the  order  appointing  a 
guardian  on  the  opposite  party,  though  it  is  competent  so  to  do. 
The  fact  will  of  course  appear  on  the  pleadings  by  substantive 
allegation,  either  in  the  title  or  otherwise. 

The  guardian  for  an  infant  plaintiff  must  be  appointed  before 
summons  issued.  Where,  accordingly;  such  appointment  had 
been  made,  after  issuing,  but  before  service  of.  summons  and 
complaint,  the  latter  were  set  aside  as  irregular. — Ilill  v.  Thac- 
Ur,  3  How.  407 ;  2  C.  R.  3. 

A  judgment  against  an  infant  defendant  by  default,  without 
the  previous  appointment  of  a  guardian  ad  litem,  was  set  aside 
on  motion,  without  imposing  terms,  and  with  costs,  in  Kellogg 
V.  Klock,  2  C.  R.  28. 

No  consent  of  a  guardian,  on  behalf  of  infants,  will  render 


wnere,  dowever,  the  suit  is  in  respect  of  the  wife's  separate 
property,  it  would  seem  that  the  reverse  is  the  case. — Chok  v. 
Panages  and  Coit  v.  (hit  6  How.  63,  as  before  referred  to.  (See 
this  subject  heretofore  examined  under  the  head  of  Parties.) 
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The  appointment  of  a  guardian  ad  litems  in  partition  cases, 
takes  place  under  the  special  directions  for  tliat  purpose,  in 
sec.  II.  title  III.  chap.  V.  p^rt  III.  of  the  Revised  Statutes,  2  R. 
S.  317,  under  which  it  is  competent  for  any  party  interested 
to  apply  and  obtain  such  an  order  on  ten  days'  notice  served 
upon  the  minor,  or  upon  his  general  guardian,  if  resident  within 
the  state,  but  otherwise  without  notice  ;  such  guardian  to  rep- 
resent, and  his  acts  to  bind  the  minor  (sec.  8),  and  to  give 
security  as  the  court  shall  direct  (sec.  4).  In  case  no  proper 
parties  shall  be  willing  to  become  security,  the  court  of  chancery 
might,  in  a  suit,  appoint  its  own  officer  without  security,  on  no- 
tice to  the  minor  or  his  guardian  in  all  cases ;  Laws  of  1838, 
chap.  277 :  and  such  power  is  doubtless  now  exercisable  by  the 
supreme  court. 

The  course  pointed  out  by  the  Code  is  so  simple  and  easy 
that  it  evidently  appears  to  be  the  most  advisable  in  all  cases, 
and  that  notwithstanding  the  alteration  in  sec.  116,  above  al- 
luded to.  The  petition  must,  in  the  first  instance,  be  duly  signed 
and  verified,  and  the  written  consent  of  the  proposed  guardian 
to  serve  must  be  subjoined.  What  is  called  the  usual  affidavit 
must  accompany  it,  speaking  to  the  particulars  required  by  rule 
56,  and  likewise  as  to  the  solvency  of  the  guardian  proposed. — 
See  Cook  v.  Bawdon,  6  How.  233,  above  cited.  Where  the  infant 
is  plaintiff,  and  money  is  sought  to  be  recovered,  a  bond  in 
double  the  amount,  according  to  the  form  prescribed  by  rule  59, 
should  be  prepared,  and  should  accompany  the  other  papers. 

court,  or  county  judge. 


Page  116,  line  26. 

This  form  of  proceeding  seems  to  be  abrogated  by  th^  strik- 
ing out  of  Rule  67,  on  the  recent  revision.  The  course  will 
now  be,  to  apply  to  the  judge  on  the  foregoing  papers  for  an 
^rder,  instead  of  a  certi6cate  ;  and  to  enter  such  order  with 
the  clerk  In  the  usual  manner. 

for,  and  entered  as  an  order  ot  the  court  m  the  usual  manner, 
and  not  as  of  course,  in  the  mode  above  specified.  Where  there 
is  any  contest  or  doubt  on  the  subject  of  the  appointment,  or 
where  the  court  or  judge  applied  to,  thinks  fit  to  prescribe  that 
notice  should  be  given,  the  same  course  of  proceeding  must  be 
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adopted,  and  the  application  be  made,  in  all  cases,  in  the  usual 
form,  in  the  same  manner  as  other  motions  in  the  cause. 

The  guardian,  when  appointed  on  behalf  of  a  sole  infant  plain- 
tiff, is  responsible  to  the  defendant  for  the  costs  of  the  suit,  if  the 
latter  prevails.  The  contrary  is  the  case  as  regards  the  guar- 
dian of  an  infant  defendant^  unless  he  be  specially  charged,  by 
order  of  the  court,  for  some  personal  misconduct  in  the  cause. — 
F.  2  R.  S.  446  and  447,  sections  2  and  12.  He  may,  however, 
receive  costs  and  expenses  allowed  by  the  court  to  him  out  of 
the  fund,  or  recovered  by  the  infant  in  the  suit — rule  58 — but, 
beyond  this,  he  cannot  receive  any  money  or  property  belonging 
to  the  infant,  or  awarded  to  him  in  the  suit,  without  having  first 
^ven  security  as  above  referred  to. 

It  is  not  necessary  to  serve  a  copy  of  the  order  appointing  a 
guardian  on  the  opposite  party,  though  it  is  competent  so  to  do. 
The  fact  will  of  course  appear  on  the  pleadings  by  substantive 
allegation,  either  in  the  title  or  otherwise. 

The  guardian  for  an  infant  plaintiff  must  be  appointed  before 
summons  issued.  Where,  accordingly;  such  appointment  had 
been  made,  after  issuing,  but  before  service  of.  summons  and 
complaint,  the  latter  were  set  aside  as  irregular. — Hill  v.  Thac- 
ter,  3  How.  407 ;  2  C.  R.  3. 

A  judgment  against  an  infant  defendant  by  default,  without 
the  previous  appointment  of  a  guardian  ctd  litem^  was  set  aside 
on  motion>  without  imposing  terms,  and  with  costs,  in  Kellogg 
V.  Khck,  2  C.  R.  28. 

No  consent  of  a  guardian,  on  behalf  of  infants,  will  render 
valid  a  judgment  against  them,  in  the  absence  of  legal  proof,  or 
any  other  irregular  proceeding  in  the  cause. — Litchfield  v.  Bur- 
weUy  5  How.  341.  Nor  is  the  responsibility  of  the  guardian  to 
the  infant  any  answer  to  the  objection. 

Where  a  husband  and  an  infant  wife  sue  in  respect  of  joint 
properly,  no  appointment  of  guardian  ad  litem  in  respect  of  the 
latter  is  necessary,  the  husband  appointing  an  attorney  for  both, 
and  being  responsible  for  the  costs. — Cook  v.  Bawdon,  6  How. 
233.     See  also  Hulbert  v.  Newell  4  How.  93. 

Where,  however,  the  suit  is  in  respect  of  the  wife's  separate 
property,  it  would  seem  that  the  reverse  is  the  case. — Cook  v. 
Panages  and  Coit  v.  Coit,  6  How.  63,  as  before  referred  to.  (See 
this  subject  heretofore  examined  under  the  head  of  Parties.) 
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BOOK   IV. 

OF    THE    FORMAL    MACHINERY    OF    AN    ACTION. 


Proceedings  in  a  regular  action  may  be  classified  under  two 
general  divisions,  viz. — First,  the  ordinary,  and  Second,  the 
extraordinary ;  the  former  incident  to  all  proceedings  without 
distinction,  the  latter  collateral,  and  adoptable  or  not,  at  the 
discretion  of  the  parties. 

The  ordinary  proceedings  in  a  suit  will  not  be  entered  upon 
here,  but  will  be  considered  in  the  following  portions  of  the 
work,  in  due  order ;  and,  with  them,  the  essential  characteristics 
of  any  interlocutory  or  extraordinary  applications  that  may  be 
necessary  from  time  to  time,  will  also  be  noticed.  The  pres- 
ent chapter  will  be  exclusively  confined  to  the  mere  formal 
proceedings  incident  to  all  such  applications,  and  also  to  the 
progress  of  the  cause,  in  a  general  point  of  view  only,  with- 
out regard  to  the  merits,  or  the  particular  proceedings  in- 
volved. 

In  most,  if  not  all,  of  the  practical  wopks  of  a  similar  nature 
to  the  present,  this  dissociation  of  matters  of  pure  form  from 
matters  of  substance,  has  been  more  or  less  attempted,  but  with 
various  differences  in  the  mode  of  arrangement.  In  some,  the 
consideration  of  interlocutory  applications,  in  particular,  is  de- 
ferred to  a  supplemental  chapter :  in  others,  the  same  matter  is 
introduced  in  an  introductory  form.  Each  method  presents 
certain  relative  advantages.  By  the  one,  the  student  is  enabled 
to  enter  upon  the  regular  march  of  a  suit,  at  once,  without  being 
detained  by  preliminary  considerations ;  the  other  places  him 
at  once  in  preliminary  possession  of  the  required  information 
on  various  points,  for  which  he  must  otherwise  be  continually 
looking  forward. 

Allusions  to  difierent  species  of  interlocutory  remedies  or 
formal  proceedings  occur,  of  necessity,  in  almost  every  page» 
in  treating  of  the  general  progress  of  a  suit ;  and  it  seems^ 
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therefore,  of  the  two,  the  more  conducive  to  convenience,  to 
introduce  the  necessary  information  as  to  the  forms  required  in 
these  cases,  at  an  earlier  stage  of  the  work. 

Interlocutory  proceedings  may  be  reduced  under  the  two 
general  heads  of  motions  and  orders,  and  their  necessary  pre- 
liminaries. The  merely  formal  machinery  of  a  suit  includes 
a  variety  of  subjects  of  general  application.  The  latter  will 
be  taken  first,  and  the  former  treated  of  at  the  conclusion  of  the 
chapter. 

Written  notices  to  the  adverse  party  are,  in  the  first  place, 
necessary  in  connection  with  almost  every  proceeding  in  every 
stage  of  the  cause.  The  essentials  of  such  notices  will  be 
treated  of  hereafter,  in  connection  with  each  subject.  All 
must,  however,  under  sec.  408,  be  in  writing,  and  be  duly 
served  on  the  adverse  party  or  attorney. 

The  mode  of  service  of  notices,  of  whatever  nature,  and 
of  papers  in  the  suit  in  general,  is  thus  prescribed  by  section 
409:— 

§  409.  The  service  may  be  personal,  or  by  delivery  to  the  party 
or  attorney  on  whom  the  service  is  required  to  be  made :  ^or  it  maybe 
SB  follows : 

1.  If  upon  an  attorney,  it  may  be  made  daring  his  absence  from 
his  office,  by  leaving  the  paper  with  his  clerk  therein,  or  with  a  per- 
son having  charge  thereof ;  or,  when  there  is  no  person  in  the  office, 
by  leaving  it,  between  the  hours  of  six  in  the  morning  and  nine  in  the 
evening,  in  a  conspicuous  place  in  the  office,  or,  if  it  be  not  open,  so 
as  to  admit  of  such  service,  then  by  leaving  it  at  the  attorney's  re- 
ndence,  with  some  person  of  suitable  age  and  discretion. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper  at  bis  re- 
sidence, between  the  hours  of  six  in  the  morning  and  nine  in  the 
evening,  with  some  person  of  suitable  age  and  discretion. 

* 

Where,  however,  the  party  has  already  appeared  by  attor- 
ney, service  of  all  papers  whatsoever  must  be  made  on  the  lat- 
ter. The  provisions  of  sec.  417  are  express  on  the  subject,  as 
follows : 

§  417.  Where  a  party  shall  have  an  attorney  in  the  action,  the 
service  of  papers  shall  be  made  upon  the  attorney,  instead  of  the 
party. 

Service  on  the  party  of  the  ordinary  papers  in  a  suit,  after  an 
attorney  has  appeared  for  him,  will  not  be  good.  In  Trvpp  v. 
DeBoWj  5  How.  114,  3  C.  R.  163,  a  notice  of  appeal  served  on 
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OF    THE    FORMAL    MACHIHEEY    OF    AW    ACTION. 

Pkocebdings  in  a  regular  action  may  be  classified  under  two 
general  divisions,  viz. — First,  the  ordinary,  and  Second,  the 
extraordinary ;  the  former  incident  to  all  proceedings  without 
distinction,  the  latter  collateral,  and  adoptable  or  not,  at  the 
discretion  of  the  parlies. 

The  ordinary  proceedings  in  a  suit  will  not  be  entered  upon 
here,  but  will  be  considered  in  the  following  portions  of  the 
work,  in  due  order  ;  and,  with  them,  the  essential  cbaracteristics 
of  any  interlocutory  or  extraordinary  applications  that  may  be 
necessary  from  time  to  time,  will  also  be  noticed.  The  pres- 
ent chapter  will  be  exclusively  confined  to  the  mere  formal 
proceedings  incident  to  all  such  applications,  and  also  to  the 
progress  of  the  cause,  in  a  general  point  of  view  only,  wiih> 
out  regard  to  the  merits,  or  the  particular  proceedings  in- 
volved. 

In  most,  if  not  all,  of  the  practical  wocks  of  a  similar  nature 
to  the  present,  this  dissociation  of  matters  of  pure  form  from 
matters  of  substance,  has  been  more  or  less  attempted,  but  with 
various  differences  in  the  mode  of  arrangement.  In  some,  the 
consideration  of  interlocutory  applications,  in  particular,  is  de- 
ferred to  a  supplemental  chapter :  in  others,  the  same  matter  is 
introduced  in  an  introductory  form.  Each  method  presents 
certain  relative  advantages.  By  the  one,  the  student  is  enabled 
to  enter  upon  the  regular  march  of  a  suit,  at  once,  without  being 
detained  by  prelimii'ary  considerations;  the  other  places  liim 
at  once  in  preliminBty  possession  of  the  required  information 
on  various  points,  fur  which  he  must  Otherwise  be  continually 
looking  forward. 

Allusions  to  difiereiit  species  of  interlocutory  remediea  or 
formal  proceedings  occur,  of  necessity,  in  almost  every  pRg9. 
in  treating  of  the  general  progress  of  a  suit ;  and  it  aeeins. 
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therefore,  of  the  two,  the  more  conducive  to  convenience,  to 
introduce  the  necessary  information  as  to  the  forms  required  in 
these  cases,  at  an  earlier  stage  of  the  work* 

Interlocutory  proceedings  may  be  reduced  under  the  two 
general  heads  of  motions  and  orders,  and  their  necessary  pre- 
liminaries* The  merely  formal  machinery  of  a  suit  includes 
a  variety  of  subjects  of  general  application.  The  latter  will 
betaken  first,  and  the  former  treated  of  at  the  conclusion  of  the 
chapter. 

Written  notices  to  the  adverse  party  are,  in  the  first  place, 
necessary  in  connection  with  almost  every  proceeding  in  every 
stage  of  the  cause.  The  essentials  of  such  notices  will  be 
treated  of  hereafter,  in  connection  with  each  subject.  All 
must,  however,  under  sec.  408,  be  in  writing,  and  be  duly 
served  on  the  adverse  party  or  attorney. 

The  mode  of  service  of  notices,  of  whatever  nature,  and 
of  papers  in  the  suit  in  general,  is  thus  prescribed  by  section 
409:— 

§  409.  The  service  may  be  personal,  or  by  delivery  to  the  party 
or  attorney  on  whom  the  servioe  is  required  to  be  made :  ^or  it  maybe 
u  follows : 

1.  If  upon  an  attorney,  it  may  be  made  daring  his  absence  firom 
bis  office,  by  leaving  the  paper  with  his  clerk  therein,  or  with  a  per- 
son having  charge  thereof ;  or,  when  there  is  no  person  in  the  office, 
by  leaving  it,  between  the  hours  of  six  in  the  morning  and  nine  in  the 
eyening,  in  a  conspicuous  place  in  the  office,  or,  if  it  be  not  open,  so 
S8  to  admit  of  such  service,  then  by  leaving  it  at  the  attorney's  re- 
sidence, with  some  person  of  suitable  age  and  discretion. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  paper  at  his  re- 
sidence, between  the  hours  of  six  in  the  morning  and  nine  in  the 

evening,  with  some  person  of  suitable  age  and  discretion. 

< 

Where,  however,  the  party  has  already  appeared  by  attor- 
ney, service  of  all  papers  whatsoever  must  be  made  on  the  lat- 
ter. The  provisions  of  sec.  417  are  express  on  the  subject,  as 
follows : 

§  417.  Where  a  party  shall  have  an  attorney  in  the  action,  the 
service  of  papers  shall  be  made  upon  the  attorney,  instead  of  the 
party. 

Service  on  the  party  of  the  ordinary  papers  in  a  suit,  after  an 
attorney  has  appeared  for  him,  will  not  be  good.  In  Tripp  v. 
DeBoWf  5  How.  114,  3  C.  R.  163,  a  notice  of  appeal  served  on 
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the  party,  instead  of  the  attorney,  was  decided  to  be  bad,  and 
such  appeal  was  accordingly  held-  to  be  a  nullity.  It  was  also 
held  that  the  objection  might  be  taken  advantage  of  at  any 
time,  provided  the  party  served  had  not  appeared  and  answered, 
or  proceeded  in  such  a  manner  as  to  waive  the  defect;  and 
give  the  court  jurisdiction.  The  attorney  of  the  party  must,  of 
course,  be  the  attorney  of  record.  Service  on  a  mere  agent 
will  not  be  available. —  F.  Weave  v.  Shcum,  1  C.  R.  105. 

The  following  exception  from  the  above  provision  is  effected 
by  sec.  418 : 

§418.  The  provisions  of  this  chapter  shall  not  apply  to  the  ser- 
vice of  a  summons  or  other  process,  or  of  any  paper  to  bring  a  party 
into  contempt. 

Whenever,  therefore,  a  proceeding  is  of  a  penal  nature,  or 
any  specific  act  is  commanded  or  forbidden  to  be  done,  the 
service  must  be  personal.  In  a  large  proportion  of  these  cases, 
it  will,  however,  be  prudent  to  notify  the  opposite  attorney  also. 

Where  a  defendant  has  not  demurred  or  answered,  service 
of  notices  or  papers,  in  the  ordinary  proceedings  in  an  action, 
need  not,  under  sec.  414,  be  made  upon  him  at  all,  unless  be 
be  imprisoned  for  want  of  bail,  or  unless  a  regular  notice  of 
appearance  has  been  given.  In  this  latter  case,  service  must 
be  made  on  him  or  his  attorney  in  the  usual  manner. 

The  mode  of  service  being  so  clearly  prescribed  by  sec.  409, 
as  before  cited,  it  would  be  useless  to  repeat  the  directions 
there  given.  The  form  of  an  affidavit  of  service  adapted  to 
the  different  states  of  circumstances  mentioned  in  that  section, 
will  be  found  in  the  Appendix.  Service  may  also  be  proved  by 
the  admission  of  the  attorney,  to  procure  which  is  an  usual  and 
convenient  practice.  One  signed  by  the  party  would  also  be 
valid,  but  is  less  unobjectionable,  inasmuch  as  the  court  cannot 
take  judicial  notice,  but  may,  on  the  contrary,  require  actual 
proof  of  his  signature. 

In  order  to  the  due  regularity  of  service  on  a  clerk,  or 
person  in  charge,  it  should  be  ascertained  that  the  attorney  is 
absent  from  his  office  at  the  time,  as,  if  not,  it  may  be  question- 
able whether  service  upon  any  other  party  will  be  strictly  re- 
gular. It  is  clear  that  a  notice  cannot  be  properly  served 
when  the  office  is  not  open,  by  passing  it  under  the  door  or 
otherwise,  and  clear  also  that  service  upon  a  clerk,  or  person  in 
charge  is  not  regular,  if  made  elsewhere  than  in  the  office  itself. 
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The  limitations  as  to  hours,  in  cases  of  service  at  the  resi- 
dence of  either  party  or  attorney,  should  likewise  be  care- 
fully noted.  Although  in  strictness,  a  paper  must  be  served 
within  due  time,  or  otherwise  the  service  will  be  null ;  still,  where 
due  diligence  has  been  used,  and  that  service  has  been  ren- 
dered impossible  by  the  act  of  the  intended  recipient,  the 
court  will  not  allow  him  to  take  advantage  of  his  own 
wrong,  and  will  hold  subsequent  service  at  the  earliest 
possible  period,  to  be  regular.  Thus,  in  Falconer  v.  Ucoppel, 
2  C.  R.  71,  where,  on  the  last  day  for  serving  an  amended 
answer,  the  defendant  endeavored,  in  office  hours,  to  make 
the  service,  both  at  the  plaintiff's  office  and  dwelling,  but 
both  were  closed,  and  no  one  could  be  found  to  receive  it 
but,  on  the  following  day,  the  same  was  served  personally, 
with  notice  of  the  attempted  service  of  the  day  before,  it  was 
held  that,  in  making  the  best  possible  service,  the  defendant  was 
regular,  and  the  plaintiff  was  fixed  with  the  costs  of  the  mo- 
tion ;  of  course  this  doctrine  is  only  adapted  to  extreme  cases 
where  full  diligence  has  been  used,  and  the  conduct  of  the 
other  side  has  been  evidently  evasive.  Unless  the  moving 
party  has  made  every  possible  effort,  and  fails,  not  from 
want  of  any  exertion  of  his  own,  but  from  the  absence  or  bad 
faith  of  the  opposite  party,  it  would,  on  the  contrary,  be  most 
unsafe  for  him  to  rely  on  obtaining  relief  of  this  description. 
Where  a  paper  has  been  refused  by  an  attorney  as  served  out 
of  due  time,  a  subsequent  service  on  his  clerk,  in  ignorance  of 
the  refusal  of  his  principal,  was  held  of  no  avail ;  O'Brien  v. 
Chflin,  1  C.  R.  (N.  S.)  273. 

In  sec.  415,  provision  is  made  for  the  case  of  a  party  who 
has  appeared  in  the  action,  but  who  resides  out  of  the  state,  and 
has  no  attorney  within jt.  In  this  case,  the  service  may  be  made 
by  mail,  if  his  residence  be  known ;  if  not,  on  the  clerk  for  the 
party.  The  last  clause  is  somewhat  obscure,  and  seems,  in 
fact,  contradictory  to  previous  portions  of  the  Code,  which  ex- 
pressly provide  that,  as  regards  the  summons  on  the  one  hand 
(sec.  128),  or  the  notice  of  appearance  on  the  other  (sec.  130), 
a  place  for  service  within  the  state  must  be  named  ;  service  at 
which  place  would  doubtless,  under  such  circumstances,  be  held 
as  regular,  both  generally,  and  under  rule  6,  of  the  supreme 
court. 

It  is  clear  that  service  on  a  Sunday  is  not  admisfidble  under 
any  circumstances,  and,  if  made,  will  be  irregular. — F.  Pulling 
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V.  The  People,  8  Barb.  S.  C.  R.  384 ;  Fidd  v.  Park,  20  Johns. 
R.  140 ;  and  other  cases  hereafter  cited. 

The  above  observations  are  applicable  to  those  cases  in  which 
the  parties  or  attorneys  on  both  sides  reside  in  the  same  place* 
When  this  is  not  the  case,  service  by  mail  becomes  admissible, 
except  as  regards  process  or  papers  to  bring  a  party  into  con- 
tempt; sec.  418. 

The  mode  in  which  service  by  mail  may  be  made,  is  thus  pre- 
scribed by  sections  410,  411,  and  412. 

§  410.  Service  by  mail  may  be  made,  where  the  person  making 
the  service  and  the  person  on  whom  it  is  to  be  made  reside  in  differ- 
ent places,  between  which  there  is  a  regular  commnnication  by  mail. 

§  411.  In  case  of  service  by  mail,  the  paper  most  be  deposited  in 
the  post-office,  addressed  to  the  person  on  whom  it  is  to  be  served,  at 
his  place  of  Tcsidence,  and  the  postage  paid. 

§  412.  Where  the  service  is  by  mail,  it  shall  be  doable  the  time 
required  in  cases  of  per89nal  service. 

The  cases  in  relation  to  service  of  this  description  are  nu- 
merous. 

In  Schenck  v.  M'Kie,  4  How.  246,  3  C.  R.  24,  the  following 
principles  are  laid  down: 

1.  That  such  service  must  be  made  by  the  attorney  himself, 
and  that  he  cannot  employ  an  intermediate  agent. 

2.  That  the  paper  must  be  posted  at  the  residence  of  the  at- 
torney, and  not  elsewhere ;  properly  addressed,  and  the  postage 
paid. 

3.  That,  if  these  requisitions  be  duly  complied  with,  the  ser- 
vice will  be  deemed  regular,  and  the  party  to  whom  the  notice 
is  addressed,  will  then  take  the  risk  of  the  failure  of  the  mail. 

On  these  principles,  a  copy  answer  deposited  by  the  agent  of 
the  attorney,  in  a  post-office  in  a  different  town  from  that  in 
which  the  attorney  resided,  was  held  not  to  be  regularly  served, 
and  it  was.  decided  that  the  plaintiff  had  a  right  to  enter  up 
judgment  in  the  meantime,  and  to  disregard  its  subsequent  ar- 
rival. Where,  however,  the  papers,  though  unduly  mailed,  were 
actually  received  within  time  by  the  attorney  for  the  opposite 
party,  the  service  was  held  to  be  good. — Peebles  v.  Bogersj  5 
How.  208  ;  3  C.  R.  213.  The  third  of  the  above  principles,  as 
laid  down  in  Schenck  v.  McKie,  was  fully  sustained  by.the  court, 
in  the  subsequent  case  of  Chadwidc  v.  Brother,  4  How.  283,  in 
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which  a  ootice  of  adjustmeot  of  costs,  and  the  adjustment  under 
it,  were  decided  tchave  been  regular,  when  the  former  was 
posted  by  the  defendant's  attorney  in  due  time ;  and  this,  not- 
withstanding such  notice  was  not  actually  received  by  the 
plaintiflf's  attorney,  until  the  day  after  such  adjustment  had 
taken  place,  owing  to  some  irregularity  on  the  part  of  the  post- 
office  authorities.  The  same  conclusion  was  come  to  in  Van 
Home  V.  Montgomery^  5  How.  238.  In  Noble  v.  Trotter,  4  How. 
322,  it  was  further  decided  that,  where  a  copy  of  an  answer 
had  been  posted  by  the  defendant's  attorney  on  the  very  last 
day  allowed  for  its  service,  and  after  the  mail  had  left  on  that 
day,  in  consequence  of  which  the  plaintiff's  attorney  did  not 
receive  it  till  two  days  after  the  time  had  expired,  such  service 
was  nevertheless  good  ;  a  judgment  entered  up,  in  the  mean- 
time, by  the  plaintiff's  attorney,  was  accordingly  set  aside. 
The  case  of  Maker  v.  Comstock^  1  How.  87,  to  the  contrary 
effect,  is  overruled,  and  the  cases  of  Brown  v.  Briggs^  1  How. 
152 :  Radcliff  v.  Van  Benthuysen,  3  How.  67 ;  and  Jacobs  v. 
Hooker^  1  Barb.  R.  71,  under  the  old  practice,  are  cited  in  the 
course  of  the  decision,  in  support  of  the  view  so  taken. 

The  same  doctrine  was  also  distincly  held  in  Gibson  v.  Mur- 
dock,  1  C.  R.  103,  with  the  addition  that  any  party  taking  judg- 
ment between  the  expiration  of  the  time,  and  the  actual  arrival 
of  the  answer,  would  take  his  order  for  such  judgment  '*  at  his 
peril,  and  liable  to  be  made  irregular  by  its  subsequently  ap- 
pearing that  an  answer  had  been  previously  served  by  putting 
it  in  the  post-office,"  nor  would  it  seem  that  any  specified  limit 
will  be  imposed  by  the  court  on  the  period  during  which  a 
plaintiff's  remedy  may  thus  be  suspended ;  though  probably,  in 
an  extreme  case,  relief  might  be  extended.  The  authority  of 
the  last  decision  is  confirmed  by  that  in  Lawler  y.  The  Saratoga 
Mutual  Insurance  Co.,  2  C.  R.  114. 

A  notice  of  appeal  may  be  served,  by  depositing  it  in  the 
post-office,  on  the  last  day  allowed,  so  far  as  regards  the  oppo- 
site party.  Such  service  on  the  clerk  of  the  court  will  not, 
however,  be  in  time,  but  will,  on  the  contrary,  be  irregular. 
The  provisions  in  relation  to  service  by  mail  do  not  apply  to 
the  latter,  by  whom  the  notice  must  be  actually  received,  within 
the  time  allowed  by  sec.  332. — Crittenden  v.  Adams^  3  C.  R. 
145;  5  How.  310;  1  C.  R.  (N.  S.)  21.  Relief  was,  however^ 
granted  to  the  party,  under  sec.  173. 
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In  Brewer  v.  Brooks,  5  How.  76,  it  was  held,  that  service  of 
notice  of  justification,  under  sec.  841,  when  made  by  mail,  must 
be  for  ten,  not  five  days ;  although  the  efifect  of  this  construe* 
tion  will  be  to  render  service  of  that  nature  practically  impos- 
sible, without  an  extension  of  the  time  by  order. 

Where  the  defendant's  attorney  has  named  his  place  of  resi- 
dence on  his  notice  of  appearance  or  otherwise,  as  required  by 
Rule  5,  any  papers  served  on  him  by  mail  must  be  directed  in 
exact  accordance  with  the  address  so  given,  or  the  service  will 
be  void.  The  words  "  place  of  residence'^  in  the  rule  in  question 
must,  in  such  cases,  be  understood  with  reference  to  the  post- 
office  to  which  papers  are  to  be  directed. — Bowell  v.  McGormick, 
5  How.  337.  Service  of  papers  directed  to  another  post-ojfice  in 
the  same  town  was  there  held  to  be  irregular. 

The  principle  of  the  double  time  to  be  allowed  under  sec. 
412  was  applied  to  the  case  of  an  answer,  served  by  mail,  in 
Washburn  v.  Serrtck,  4  How.  15 ;  and  the  same  was  treated 
as  an  admitted  principle,  in  Cusson  v.  Wfialon,  5  How.  302,  1 
C.  R.  (N.  S.)  27,  with  reference  to  an  amended  pleading  so 
served.  The  law  laid  down  in  these  cases  seems,  however,  to 
be  questionable ;  and  in  several  of  the  others  above  cited,  the 
pleadings,  though  received  after  the  expiration  of  the  twenty 
days  allowed  to  answer,  were  mailed  within  that  period.  Ser- 
vice of  a  pleading  by  mail,  if  posted  within  the  twenty  days,  is 
unquestionably  good ;  but  whether  forty  days'  time  to  answer, 
instead  of  twenty,  may  be  claimed  as  of  right  in  all  cases  where 
an  answer  may  be  served  by  mail,  seems  at  least  extremely 
doubtful,  and  a  principle  on  which  it  would  be  unsafe  to  rely  in 
practice,  until  more  definitely  settled.  Sec.  143  is  express  that 
an  answer  must  be  served  within  twenty  days  after  the  service 
of  the  copy  of  the  complaint — a  provision  in  direct  conflict  with 
the  above,  if  the  view  taken  in  the  two  cases  in  question  is  to 
prevail. — See  this  subject  hereafter  considered,  under  the  head 
of  Pleading. 

Any  irregularity  in  service,  whether  by  mail  or  otherwise, 
will,  however,  be  cured,  if  the  paper  in  question  is  retained  and 
acted  upon.  It  should,  in  such  case,  be  returned  forthwith, 
and  within  the  course  of  the  same  day,  at  farthest. — See  cases 
to  this  effect,  cited  in  a  subsequent  chapter,  under  the  head  of 
proceedings  before  answer.  See,  also,  Oeorgia  Lumber  Com- 
pany v.  Strong^  3  How.  246 ;  Otlmore  v.  Sempsteadf  4  How. 
153. 
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The  computation  of  time  in  the  different  proceedings  in  a 
rait,  as  regards  the  service  of  notices,  pleadings,  and  the  per- 
formance of  any  conditions  whatever,  is  thus  specially  provided 
for  by  sec.  407. 

§  40?.  The  time  within  which  an  act  is  to  be  done,  as  herein  pro- 
vided, shall  be  compated,  by  excluding  the  first  day  and  including 
the  last     If  the  last  day  be  Sunday,  it  shall  be  excluded. 

In  Judd  v.  FuUofa^  4  How*  296,  the  practice  of  the  courts, 
with  reference  to  this  section,  is  fully  laid  down  as  follows : 

*'  The  rule  is  well  settled,  that,  in  computing  time,  the  first 
day,  or  the  day  when  the  time  begins  to  run,  is  to  be  excluded. 
If  the  defendant  had  been  required  to  do  an  act,  within  thirty 
days  from  the  happening  of  an  event,  which  had  occurred  on 
26th  August,  he  could  have  had  the  whole  of  the  thirtieth  day, 
that  is,  of  the  25th  of  September,  for  that  purpose.  But,  if  he 
was  prohibited  doing  an  act  until  after  the  expiration  of  the 
thirty  days,  he  could  not  do  it  until  the  next  day,  that  is,  the 
26th  of  September." 

A  notice  of  trial,  served  on  the  9th  for  the  19th  of  the 
same  month,  was  held  to  be  good,  in  EoAUm  v.  ChaTnberlain^ 
3  How.  418,  and  Dayton  v.  Mclntyre^  6  How.  117,  3  C.  R. 
164. 

In  Truax  v.  ChdCy  7  L.  O.  163,  the  doctrine  of  the  exclusion 
of  Sunday,  was  fully  carried  out  into  practice.  Service  of  an 
aflldavit,  on  the  12th  of  March,  under  an  order  extending  the 
time  to  do  so  to  ten  days  from  the  first,  was  held  to  be  sufficient ; 
the  eleventh,  in  strictness  the  last  of  the  ten  days  allowed, 
having  fallen  on  a  Sunday. 

In  Whipple  v.  Williams,  4  How.  28,  it  was  even  held,  that  in 
notices,  under  any  statute,  for  less  than  a  week,  Sunday  should 
be  excluded  altogether  from  the  computation.  *^  The  inten- 
tion, it  was  there  said,  will  be  held  to  be,  that  the  full  number 
ot  business  days  mentioned  by  the  statute,  should  be  allowed  to 
the  party,  unless  a  diflierent  intention  is  apparent  from  the  act 
itself.  A  different  rule  holds,  when  one  or  more  Sundays  must, 
necessarily,  come  within  the  time  fixed  by  the  statute."  This 
view  is,  however,  clearly  overruled,  by  Easton  v.  Chamberlain^ 
above  cited ;  and,  also,  by  King  v.  DovxiaUj  2  Sandf.  S.  C.  R. 
131,  in  both  of  which,  it  is  held,  that  where  Sunday  is  an  inter- 
mediate day,  there  is  no  rule,  or  principle,  by  which  it  is  to  be 
excluded  from  the  computation ;  though  otherwise,  of  course* 
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when  it  is  the  last  day  of  the  period.  In  relation  to  the  nullity 
of  any  legal  proceedings  on  a  Sunday,  see  Pulling  v.  TTie  People^ 
8  Barb.  S.  C.  R.  384. 

In  Schenck  v.  McKiey  4  How.  247,  3  C.  R.  24,  it  was  held  that 
where  additional  time  to  plead  is  granted  by  order,  such  addi- 
tional time  is  irrespective  of  the  date  of  the  order  itself,  and 
does  not  commence  to  run,  until  the  time  thereby  extended 
would  have  expired  had  no  order  been  made. 

The  same  principle  as  to  the  computation  of  time  is  also  spe- 
cially applied  to  the  publication  of  legal  notices  by  sec.  425, 
which  provides  that  the  time  in  these  cases  shall  be  computed 
'*  so  as  to  exclude  the  first  day  of  publication,  and  include  the 
day  on  which  the  act  or  event  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  full  period  required  for  publi- 
cation.'^ 

The  preparation  of  the  papers,  in  a  suit  of  whatsoever  nature, 
is  made  a  subject  of  special  provision  by  rule  44,  of  the  supreme 
court,  which  runs  as  follows  : 

"  The  attorney  or  other  officer  of  the  court  who  draws  any 
pleading,  deposition,  case,  bill  of  exceptions  or  report,  or  enters 
any  judgment  exceeding  two  folios  in  length,  shall  distinctly 
number  and  mark  each  folio  in  the  margin  thereof;  and  all 
copies,  either  for  the  parties  or  the  court,  shall  be  numbered  or 
marked  in  the  margin,  so  as  to  conform  to  the  original  draft  or 
entry,  and  to  each  other.  And  all  the  pleadings  and  other  pro- 
ceedings, and  copies  thereof,  shall  be  fairly  and  legibly  written  ; 
and,  if  not  so  written,  the  clerk  shall  not  file  such  as  may  be 
offered  to  him  for  that  purpose." 

There  can  be  no  question  but  that  both  of  these  regulations 
ought  to  be  strictly  observed,  and  that  any  party  who  neglects 
them  does  so  at  his  peril,  though  such  is  too  often  the  case.  On 
the  other  hand  the  wisdom  of  insisting  on  such  an  objection  is 
somewhat  questionable,  as  it  is  one  of  those  which  the  court 
will  infallibly  disregard,  unless  the  case  be  very  flagrant  indeed. 

Under  sec.  422,  a  copy  of  any  pleading  or  paper  lost  or  with- 
held by  any  person,  may,  by  authority  of  the  court,  be  filed  and 
used  instead  of  the  original.  An  application  will,  of  course,  be 
necessary  under  these  circumstances,  and,  unless  the  proceeding 
be  merely  formal,  the  opposite  party  will  be  entitled  to  notice, 
either  in  the  usual  form,  or  by  way  of  order  to  show  cause. 

The  giving  of  consents  or  admissions  Is  a  matter  of  frequent 
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occurrence  in  the  ordinary  proceedings  in  a  cause,  when  those 
proceedings  are  carried  on  between  the  opposite  attorneys  in  a 
fitting  and  proper  spirit.  The  following  provisions  are  made 
upon  the  subject  by  rule  40  of  the  supreme  court : 

"No  private  agreement  or  consent  between  the  parties  or 
their  attorneys,  in  respect  to  the  proceedings  in  a  cause,  shall 
be  bindmg,  unless  the  same  shall  have  been  reduced  to  the  form 
of  an  order  by  consent,  and  entered ;  or  unless  the  evidence 
thereof  shall  be  in  writing,  subscribed  by  the  party,  against 
whom  the  same  shall  be  alleged,  or  by  his  attorney  or  counsel." 

It  will  be  observed  that  when  such  consent  is  reduced  to  the 
form  of  an  order,  such  order  must  be  entered  with  the  clerk.  The 
mere  signature  of  the  judge,  and  service  of  a  copy  on  the  opposite 
party,  as  in  ordinary  exparte  proceedings,  will  not  accordingly 
be  sufficient  without  such  actual  entry.  To  give  any  general 
forms  for  consents  or  admissions,  will  of  course  be  impracti-' 
cable,  as  they  must  necessarily  vary  in  each  particular  case, 
according  to  the  circumstances.  The  only  necessary  remark 
appears  to  be,  that  the  title  of  the  cause  ought  properly  to  be 
prefixed  in  all  cases.  Where,  however,  a  verbal  agreement  be- 
tween the  attorneys  has  been  relied  upon,  and  action  taken  by 
the  opposite  party  in  consequence  of  such  reliance,  the  courts 
will  not  bold  this  rule  to  be  applicable,  but  will  compel  the 
party  who  has  obtained  an  advantage  by  means  of  the  verbal 
Btipalation,  to  perform  it  on  his  part.  Montgomery  v.  ISUis,  6 
How.  326. 

In  various  proceedings  in  the  course  of  a  cause,  undertakings 
by  way  of  security  are  required  by  the  Code,  or  may  become 
necessary.  As  a  general  rule,  they  must,  under  sec.  423,  be  filed 
with  the  clerk,  unless  the  court  expressly  provides  for  a  differ- 
ent disposition  thereof,  or  unless  such  disposition  be  pointed 
out  by  the  Code.  See  observations  hereafter,  in  connection 
with  the  different  proceedings  to  which  these  documents  relate. 
All,  of  whatever  nature,  must,  under  rule  76,  be  duly  proved  or 
acknowledged,  in  like  manner  as  deeds  of  real  estate,  before 
they  can  be  received  or  filed. 

The  due  proof  of  collateral  matters,  either  with  reference  to 
points  of  form,  or  to  the  establishment  of  a  title  to  collateral  re- 
lief, is  a  matter  of  continual  necessity  pending  the  progress  of 
an  action.  This  proof  is  supplied  by  means  of  an  affidavit,  a 
proceeding  of  continual  recurrence. 
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Several  of  the  more  formal  of  these  documents  will  be  found 
in  different  parts  of  the  Appendix,  in  connection  with  the  pro- 
ceedings to  which  they  relate.  To  give  any  precedent  for 
statements  of  special  facts  in  connection  with  particular  cases, 
would  of  course  be  useless  to  attempt. 

As  a  general  rule,  every  affidavit,  of  whatever  nature,  must 
intelligibly  refer  to  the  proceeding  in  which  it  is  made,  or  it 
will  be  bad  altogether.  The  following  provision  on  the  subject 
is  made  by  sec.  406 : 

'*  It  shall  not  be  necessary  to  entitle  an  affidavit  in  the  action; 
but  an  affidavit  made  without  a  title,  or  with  a  defective  title, 
shall  be  as  valid  and  effectual,  for  every  purpose,  as  if  it  were 
duly  entitled,  if  it  intelligibly  refer  to  the  action  or  proceeding 
in  which  it  is  made." 

In  Pindar  v.  Black,  4  How.  95,  the  principles  of  the  above 
section  were  fully  carried  out,  and  an  affidavit,  entitled  in  a 
cause  which  as  yet  had  no  existence,  and  referring  to  an  un- 
known party,  designated  by  the  title  of  the  ''  real  defendant," 
under  the  authority  of  sec.  175,  was  received  as  sufficient  to 
ground  an  order  for  the  arrest  of  such  party. 

Where,  however,  an  affidavit  is  made  in  an  actually  existent 
cause,  the  correct  and  proper  practice  will  be  to  entitle  it  in  that 
cause,  in  all  cases,  precisely  as  is  necessary  with  reference  to 
other  proceedings  therein.  The  name  of  the  court,  in  particular, 
ought,  in  every  instance,  to  be  properly  and  correctly  stated.  In 
Glickman  v.  Clickman^  1  Comst.  611,  1  C.  R.  98,  3  How.  365, 
it  was  even  doubted  by  the  court  of  appeals,  whether  the  en- 
titling an  affidavit  in  the  wrong  court,  was  not  a  fatal  objection 
to  its  reception,  notwithstanding  the  provision  above  cited.  At 
all  events,  the  mistake  is  one  so  easily  guarded  against,  that  no 
prudent  practitioner  will  ever  run  the  risk.  In  Blake  v.  Locey^ 
6  How.  108,  it  was  held,  on  the  contrary,  that  the  objection  as 
to  an  affidavit  being  wrongly  entitled,  is  untenable. 

The  affidavit,  when  drawn  up  and  approved  by  the  party 
making  it,  must  be  signed  and  sworn  to  by  him,  before  a  proper 
officer  for  that  purpose.  By  sec.  49,  art.  II.  title  II.  chap.  III. 
of  part  III.  of  the  Revised  Statutes,  2  R.  S.  284,  the  officers 
pointed  out  for  this  purpose  are,  ''  any  judge  of  any  court  of 
record,  any  circuit  judge,  supreme  court  commissioner,  commis- 
sioner of  deeds,  or  clerk  of  any  court  of  record ;"  and  affidavits  to 
be  used  in  the  supreme  court,  may,  also,  under  that  section,  be 
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taken  by  **  any  commissioner  appointed  for  that  purpose  by  the 
justices  of  that  court." 

Affidavits  mav  also  be  taken  out  of  the  state,  and  within  the 
United  States,  by  commissioners  of  deeds,  specially  appointed 
for  that  purpose,  under  the  powers  of  the  act  of  10th  April,  . 
1850,  c.  270  of  laws  of  1850 ;  and  this  will,  under  ordinary 
circumstances,  be  found  the  most  convenient  way  of  obtaining 
them,  in  these  cases.  It  may  not  be  superfluous,  though  not 
strictly  necessary,  to  remark,  in  this  connection,  that  similar 
provisions  exist  in  the  laWs  of  most,  if  not  all,  the  other  States 
in  the  Union ;  and,  also,  with  regard  to  proceedings  in  the 
federal  courts,  that  aflidavits  to  be  used  in  those  States  may 
be  taken  before  commissioners,  in  this  and  others,  appointed  by 
the  proper  authority  for  that  purpose. 

Where,  however,  the  above  course  cannot  be  adopted,  or 
where  the  affidavit  is  required  to  be  sworn  in  some  foreign 
country,  it  may  be  taken  before  the  judge  of  any  court  having 
a  seal,  under  sec.  25,  art.  III.  title  III.  chap.  VII.  part  III.  of  the 
Revised  Statutes,  2  R«  S.  396.     It  must,  in  this  case,  be  certi- 
fied by  such  judge ;  and  his  powers,  and  the  genuineness  of  his 
signature,  must  be  further  certified  by  the  clerk  of  the  court, 
under  its  seal,  in  the  manner  specially  prescribed.     The  pro- 
ceeding is  one  in  all  respects  governed  by  the  former  practice, 
which  may  be  consulted  on  the  subject*     The  same  may  also 
be  done  as  to  the  practice  in  relation  to  the  due  proof  of  foieign 
records,  &c.,  which  remains  as  before.   The  law  on  the  subject, 
of  the  printed  statutes  or  reports,  and  also  as  to  the  unwritteni 
law  of  other  states  or  countries,  is  specially  declared  by  sec^. 
426  of  the  Code,  in  accordance  with  the  previous  provisicoa  oai 
the  subject. 

The  above  observations  conclude  that  portion  of  tbis.ebapler 
in  relation  to  formal  proceedings  in  a  suit,  as  genei:$dl]f  ap- 
plicable. 

Those  following,  bear  more  peculiar  reference  to  the  sub- 
ject of  interlocutory  applications  therein ;  which,  applications 
must,  in  all  cases,  be  presented  to  the  court  by  means  of  a  motion, 
and  carried  out,  if  granted,  in  the  shape  of  an  order.  The  fol- 
lowing are  the  definitions  of  these  proceedings,  as  given  by 
sections  400  and  401  of  the  Code. 

§  400.  Every  direction  of  a  court  or  jadge,  made  or  entered  iik 
writing,  and  not  included  in  a  jadgm^Qlr^  i^  det^omioated  an  ordec.^ 

10 
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§  401.  An  application  for  an  order  is  a  motion. 

The  distinction  between  an  order  and  a  judgment  is  so  broad, 
that,  in  ordinary  cases,  there  is  little  risk  of  the  one  being  con- 
founded with  the  other.  This  distinction  is  laid  down  in  Bent- 
•  ley  V.  Jones,  4  How.  335,  3  C.  R.  37,  in  the  following  terms, 
*'  An  order  is  the  decision  of  a  motion,  A  judgment  is  the  de- 
cision of  a  trial." 

In  a  certain  class  of  cases,  however,  in  relation  to  decisions 
upon  demurrers,  or  in  respect  of  a  frivolous  pleading,  the 
limits  approach  more  closely,  and  have  given  rise  to  some  dis- 
cussion, which  will  be  hereafter  considered  under  the  heads  of 
the  proceedings  in  question. 

A  warrant  of  attachment  signed  by  a  judge,  was  held  to  be 
**  a  direction  of  the  judge  in  writing,*' falling  within  the  above 
definition  of  an  order,  in  ConJcling  v,  Dutcher,  5  How.  386 ;  1 
C.  R.  (N.  S.)  49. 

An  order  is,  as  above  stated,  obtainable  on  motion  only. 
Motions  are  again  divisible  into  two  grand  classes,  the  enu- 
merated and  the  non-enumerated.  With  the  former  the  present 
chapter  has  no  concern,  as  they  cannot  properly  be  looked 
upon  as  of  an  interlocutory  nature,  but  are,  on  the  contrary,  re- 
gular and  most  important  proceedings  in  the  progress  of  the 
case.  As  such  they  will  be  treated  of  hereafter,  and  more  es- 
pecially under  the  head  of  appeals. 

An  enumeration  of  the  questions  falling  under  this  head,  will 
be  found  in  Rule  30,  of  the  supreme  court. 

By  the  same  rule,  it  is  laid  down  that  *'  Non-enumerated  mo- 
tions include  all  other  questions  submitted  to  the  court,  and 
shall  be  heard  at  special  term,  except  where  otherwise  direct- 
ed by  law,** 

The  large  class  of  applications  falling  within  the  above  de- 
finition, may  be  classified  as, 

1.  Motions  made  on  notice  to  the  adverse  party,  and 

2.  Sx parte  appiicailonB^ 

And  the  latter  liead  is  again  subdivisible  into 

Motions  of  course,  and 

Motions,  ex  parte  at  the  first,  but  involving  a  subsequent  argu- 
ment  upon  notice  ;  whidi  latter  species  of  proceeding  is  gener- 
ally carried  out  by  means  of  an  order  to  show  cause. 

An  application  once  made  and  refused,  or  granted  condition- 
ally, cannot 'be  subsequently  made  on  the  same  state  of  facts  to 
anotner  justice. 
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The  provisions  of  Rule  87  are  express  on  this  subject,  as  fol- 
lows : 

'^If  any  application  for  an  order  be  made  to  any  justice  of 
this  court,  and  such  order  be  refused  in  whole  or  in  part,  or 
be  granted  conditionally,  or  on  terms,  no  subsequent  applica- 
tion, upon  the  same  state  of  facts,  shall  be  made  to  any  other 
justice ;  and  if,  upon  such  subsequent  application,  any  order  be 
made,  it  shall  be  revoked." 

The  decision  of  a  motion  is,  however,  never  regarded  in  the 
light  of  ^Wes  adjudicata^''  although  as  a  matter  of  orderly  prac- 
tice, the  court  will  not  usually  allow  a  motion  once  made  and 
decided,  to  be  renewed  on  the  same  facts,  nor  upon  additional 
facts,  without  leave  first  obtained. — Snyder,  y.  Whiie^  6  How. 
321. 

Before  entering,  however,  upon  these  different  heads,  it  may 
be  as  well  to  consider,  in  the  first  instance,  the  limits  within 
which,  and  the  officers  by  whom,  motions  in  general  may  be 
entertained. 

A  wide  distinction  is  drawn  by  the  Code  between  the  first 
and  the  other  districts,  in  this  respect.  In  the  former,  any  motion 
whatever,  with  the  single  exception  of  one  **  for  a  new  trial  on 
the  merits,*'  may  be  heard  by  a  judge  or  justice  out  of  court, 
under  the  special  power  for  that  purpose  conferred  by  section 
401.  In  the  latter,  motions  upon  notice  cannot  be  heard  out  of 
court,  or  otherwise  than  at  Special,  or  at  General  Term,  in  cases 
cognizable  by  that  branch  of  the  court. — See  Rule  30,  above 
cited ;  see  also.  Bedell  v.  Powell^  3  C.  R.  61,  and  Schenck  v.  Mc- 
Kie,  4  How.  246 ;  3  C.  R.  24. 

The  following  local  limits  are  also  imposed  by  the  same  sec- 
tion, in  reference  to  the  making  of  motions :  *•  Motions  must 
be  made  within  the  district  in  which  the  action  is  triable,  or  in 
a  county  adjoining  that  in  which  it  is  triable ;  except,  that  where 
the  action  is  triable  in  the  first  judicial  district,  the  motion  must 
be  made  therein."  (See  as  to  this  last  clause,  Uddy  v.  Howlet^ 
2  C.  R.  76.) 

On  the  last  amendment  the  following  restriction  is,  however, 
imposed,  in  relation  to  motions  in  the  first  district.  ''  No  mo- 
tion can  be  made  in  the  first  district  in  an  action  triable  else- 
where." Of  course  this  restriction  is  only  applicable  to  con- 
tested or  contestable  applications,  and  not  to  orders  of  course. 
(See  subsequent  part  of  the  section.) 
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The  affidavits  in  support  of  a  motion  must  show  affirmatively 
that  it  is  made  in  the  proper  district,  or  it  will  be  denied. — 
Schemerhomy.  Develin,  1  C.  R.  13 ;   Dodge  v.  JRose^  1  C.  R.  123. 

In  Peebles  v.  Bogers,  5  How.  208,  3  C.  R.  213,  it  was  held 
that  the  words,  "  the  county  where  the  action  is  triable,**  in- 
cludes any  county  in  which,  under  section  123  to  125,  the  plain- 
tiff is  at  libertv  to  have  it  tried.  Under  the  code  of  1849,  it 
was  doubtful  whether,  when  the  place  of  trial  was  changed  on 
special  application,  that  change  carried  with  it  a  change  of 
venue  for  other  purposes,  and  particularly  with  reference  to 
interlocutory  applications.  (See  this  subject  fully  considered, 
and  the  cases  cited,  in  a  subsequent  chapter,  under  that  head.) 
Under  the  last  amendment  of  sec.  126,  the  point  is  now  no  longer 
doubtful,  it  being  there  expressly  provided  that,  "  when  the 
place  of  trial  is  changed,  all  other  proceedings  shall  be  had  in 
the  county  to  which  the  place  of  trial  is  changed."  This  county 
will,  therefore,  now  become  the  county  of  venue  for  all  pur- 
poses, and  will  necessarily  carry  with  it,  where  applicable,  a 
change  of  the  district  for  the  purposes  of  interlocutory  applica- 
tions. 

Where  a  summons  had  been  served,  stating  that  the  complaint 
would  be  filed  in  a  particular  county,  it  was  held  that  a  motion 
for  judgment  for  not  serving  a  copy  of  the  complaint,  could  not 
be  made  in  another  district,  unless  in  a  county  immediately  ad- 
joining the  county  named. — Johnston  v.  Bryan^  5  How.  355 ;  1 
C.  R.  (N.  S.)  46. 

In  Inglehart  v.  Johnson,  6  How.  80,  it  was  held  that  a  motion 
could  not  be  made  in  another  district,  unless  in  a  county  adjoin- 
ing the  county  of  venue.  Where,  therefore,  a  county  is  situated 
in  the  middle  and  not  on  the  borders  of  a  judicial  district,  the 
motion  cannot  be  made  out  of  the  latter. 

The  same  conclusion  is  come  to  in  Blachmar  v.  Van  Inwager^ 
5  How.  367 ;  1  C.  R.  (N.  S.)  80.  It  is,  however,  held  in  that 
case,  that  though  irregularly  made,  as  being  in  a  wrong  county, 
the  order  on  a  motion  by  a  judge  of  the  supreme  court,  cannot 
be  treated  as  a  nullity  and  disregarded.  It  is  binding  until  set 
aside,  and  the  party  aggrieved  must  proceed  accordingly. 

Where  a  cross  action  had  been  brought  in  respect  of  matter 
originally  set  up  by  way  of  defence  in  one  pending  in  another 
district,  it  was  held  that  the  motion  for  the  purpose  of  compel- 
ling a  consolidation  of  the  two  proceedings  could  only  be  made 
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in  the  cross  action,  and  in  the  proper  district  in  which  such  mo- 
tion was  cognizable  ;  and  an  application  of  that  nature  in  the 
original  proceeding,  was  accordingly  denied,  but  without  preju- 
dice  to  its  renewal  in  regular  form. — Farmers*  Loan  and  Trust 
Qmpany  v.  Eunt,  1  C.  R.  (N.  S.)  1. 

The  above  local  limitations  are,  however,  exclusively  confined 
to  cases  where  notice  is  required,  and  are  not  applicable  to  or- 
ders of  course.  In  relation  to  these  it  is  provided  by  the  same 
section,  401,  that  "  orders  made  out  of  court  without  notice,  may 
be  made  by  any  judge  of  the  court  in  any  part  of  the  state  :  and 
they  may  also  be  made  by  a  county  judge  of  the  county  in 
which  the  action  is  triable,  except  to  stay  proceedings  after  a 
verdict." 

In  addition  to  the  above  powers,  the  following  further  author- 
ity is  conferred  on  the  county  judge,  by  sec.  403. 

§  403.  In  an  action  in  the  sapreme  oourt,  a  county  judge,  in  ad- 
dition to  the  powers  conferred  upon  him  by  this  act,  may  exercbe, 
within  his  county,  the  powers  of  a  judge  of  the  supreme  court  at 
chambers,  according  to  the  existing  practice,  except  as  otherwise 
provided  in  this  act.  And  in  all  cases  where  an  order  is  made  by  a 
county  judge,  it  maybe  reviewed  in  the  same  manner  as  if  it  had  been 
made  by  a  judge  of  the  supreme  court. 

InMerritt  v.  Slocum,  1  C.  R.  68,  3  How.  309,  it  was,  however, 
held  that  a  county  judge  has  no  power,  under  the  section  last 
cited,  to  hear  a  motion,  as  such,  in  an  action  pending  in  the  su- 
preme court.  That  section  does  not  enlarge  his  powers.  It 
only  gives  him  authority  to  exercise  those  which,  under  "  the 
existing  practice,''  he  possessed  before  the  Code.  An  exparte 
order  by  a  county  judge,  giving  leave  to  defendants  to  file  a 
supplemental  answer,  was  accordingly  decided  to  be  void  for 
want  of  jurisdiction. 

An  order  extending  the  time  to  answer,  may,  however,  it 
would  seem,  be  made  by  any  county  judge  within  his  own 
county. 

Section  401  of  the  Code,  does  not  take  away  the  power 
given  to  those  Judges,  by  sec.  29  of  the  judiciary  act  of  1847, 
in  those  cases  where  the  motion  is  made  without  notice. — 
Peebles  v.  Hogers,  5  How.  208 ;  3.  C.  R.  213.  The  words,  "  the 
county  where  the  action  is  triable,"  in  sec.  401,  includes  any 
county  in  which,  under  sec.  123,  124,  and  125,  the  plaintiff  is 
at  liberty  to  have  the  action  tried.    The  T>owers  of  the  county 
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judge  do  not  extend,  however,  to  motions  upon  notice.  See, 
also,  Truax  v.  Clute^  7  L.  O.  163.  See,  likewise,  Schenck  v. 
McEie,  4  How.  246,  3  C.  R.  24,  in  relation  to  orders  of  this 
nature  in  general. 

In  cases  triable  in  the  first  district,  the  order  must  be  made 
within  that  district,  or  by  a  judge  of  the  court,  if  applied  for 
elsewhere.  A  county  judge  has,  it  seems,  no  power  to  act, 
under  these  circumstances. — Eddy  v.  Ebwkt,  2  C.  R.  76. 

The  jurisdiction  of  the  county  judge,  in  relation  to  these,  and 
other  matters,  has  been  already  considered  in  the  introductory 
chapters.  As  in  all  cases  of  a  limited  statutory  authority,  the 
presumption  will  lie  against  that  jurisdiction,  unless  it  be  made 
clearly  apparent. 

It  would  seem,  from  the  case  of  Traver  v.  Silvemail,  2  C.  R, 
96,  that  the  time  to  make  a  case,  on  a  motion  for  a  new  trial, 
cannot  be  extended  by  a  county  judge,  as  involving  a  stay  of 
proceedings  after  verdict.  This  case  seems,  however,  incon- 
sistent with  the  provisions  of  sec.  405,  so  far  as  regards  the 
extension  of  time,  separately  considered.  See  cases  subse- 
quently cited. 

Proceeding  in  the  order  before  laid  down,  the  first  point  to 
be  considered,  is,  as  to  the  obtaining  of  ex  parte  orders,  without 
notice:  which,  under  sec.  401,  may  be  made  out  of  court, 
in  all  cases,  by  a  judge  of  the  court,  in  any  part  of  the  state. 
These  are,  as  before  stated,  of  two  natures,  viz.,— orders  of 
course,  and  orders  to  show  cause,  exparte,  in  the  first  instance, 
but  not  final,  unless  on  a  failure  to  show  such  cause  on  the 
return. 

The  different  circumstances  under  which  orders  of  course 
are  obtainable,  and  should  be  applied  for,  will  be  considered 
hereafter,  under  the  heads  of  the  diflferent  proceedings  to  which 
they  refer.  No  notice,  of  any  description,  is  required ;  nor  is 
an  affidavit  necessary,  in  any  of  these  cases  ;  unless,  of  course, 
some  independent  fact  requires  to  be  proved,  as  a  condition 
precedent  to  granting  the  order. 

No  particular  form  is  necessary,  in  relation  to  orders  of 
this  description.  Where  separately  made,  the  title  of  the  cause 
should,  of  course,  be  prefixed ;  where  made  on  affidavit,  the 
usual  practice  is  to  add  the  order  at  the  end  of  that  paper,  to 
which,  if  approved,  the  judge  affixes  his  signature.  A  copy  of 
the  order,  and  also  of  the  affidavit,  on  which  it  is  grounded. 
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where  such  is  the  case,  must  then  be  served  upon  the  opposite 
party,  whereupon  the  proceeding  is  complete. 

Orders  of  this  description  need  not,  in  general,  be  entered, 
nor  need  the  affidavits  be  filed  with  the  clerk :  {Savage  v.  Belyea^ 
3  How.  276 ;  1  C.  R.  42 ;  Vernam  v.  Holbrook,  5  How.  3) 
though  it  may  often  be  more  prudent  to  do  so. 

Special  provision  is  made,  as  follows,  by  sec.  405,  in  relation 
to  a  large  class  of  orders  of  this  description,  viz.,  those  in  which 
the  time  for  taking  different  proceedings  is  extended  : 

§  405.  The  time  within  which  any  proceeding  in  an  action  must  be 
had,  after  its  commencement,  except  the  time  within  which  an  ap- 
peal most  be  taken,  may  be  enlarged,  upon  an  affidavit  showing 
grounds  therefor,  by  a  judge  of  the  court,  or  if  the  action  be  in  the 
supreme  court,  by  a  county  judge.  The  affidavit,  or  a  copy  thereof, 
most  be  served  with  a  copy  of  the  order,  or  the^order  may  be  dis- 
regarded. 

By  sec,  401  it  is,  however,  provided  that  *•  No  order  to  stay 
proceedings  for  a  longer  time  than  twenty  days  shall  be  grant- 
ed by  a  judge  out  of  court,  except  upon  previous  notice  to  the 
adverse  party." 

It  has  been  held  that  the  latter  provision  is  not  applicable  to 
an  order  extending  the  time  to  answer. —  Wilcock  v.  Ourtis^  1 
C.  R.  96.  Nor  to  an  order  enlarging  the  time  to  make  a  case, 
or  bill  of  exceptions,  when  made  by  the  judge  who  tried  the 
cause. — Thompson  v.  Blanchard^  I  C.  R.  105,  Nor  need  such 
last-mentioned  order  be  grounded  on  an  affidavit,  but  may  be 
made  by  such  judge  on  his  own  knowledge.  If,  however,  an 
order  of  this  description  be  made  by  another  judge,  it  must 
then,  of  course,  be  grounded  on  an  affidavit  of  the  facts,  and  a 
copy  of  that  affidavit  must  be  served  in  the  usual  manner. 
(Same  case.)  An  order,  extending  the  time  for  the  last-men- 
tioned purpose,  beyond  the  twenty  days,  may,  it  would  seem, 
be  made  by  any  judge  other  than  the  one  who  tried  the  cause, 
and,  if  made,  will  be  good  as  regards  the  extension  of  time. 
It  will,  however,  be  void,  in  so  far  as  proceedings  are  thereby 
stayed,  and  may  be  so  far  disregarded. — Huff  v.  Bennett^  2 
Sandf.  S.  C.  R.  703  ;  2  C.  R.  139.  It  would  seem,  however, 
that  an  order  extending  time  to  make  a  case  cannot  be  granted 
ex  parte,  after  the  time  originally  allowed  for  that  purpose  has 
run  out.  The  party  must  then  apply  to  the  court  on  notice. — 
Boty  v.  Brown,  4  How.  429  ;  2  C.  R.  3. 
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In  Langdon  v.WiUceSy  1  C.  R.  (N.  S.)  10,  it  was  held  that  any 
number  of  orders,  staying  different  proceedings,  might  be 
made  under  sec.  401 ;  though,  collectively,  they  might  stay  the 
proceedings  for  more  than  twenty  days.  In  the  same  case,  it 
was  held  that  the  affidavits  on  which  a  mere  stay  is  granted, 
need  not  accompany  the  order.  Such  order  does  not  necessa- 
rily enlarge  the  time  within  which  the  party  obtaining  it  must 
take  proceedings,  on  his  part ;  and  the  Code  only  requires  the 
affidavit  to  be  served,  where  that  is  the  case. 

Oakley  v.  Aspinwall^  1  Sandf.  S.  C.  R.  694,  is  authority  that 
the  mere  making  a  case,  or  bill  of  exceptions,  is  not,  of  itself,  a 
stay  of  proceedings,  unless  an  order  be  obtained. 

The  point  as  to  whether  the  time  within  which  an  appeal 
may  be  taken  can  or  cannot  be  enlarged,  has  been  the  subject 
of  considerable  discussion ;  though  it  may  now  be  considered 
as  settled  that  it  cannot.  See  cases  cited  hereafter,  under  the 
head  of  Appeals. 

It  would  seem  from  Oraham  v.  McCoun^  5  How.  353,  1  C.  R. 
(N.  S.)  43,  that  the  omission  of  the  jurat  on  the  copy  of  an  affi- 
davit served  under  the  above  provisions,  will  not  render  the 
service  irregular ;  but  no  prudent  practitioner  will  ever  omit  to 
include  it,  so  as  to  make  the  copy  a  complete  one. 

In  Duel  V.  Agan,  1  C.  R.  134,  it  was  held  that  a  motion,  in 
arrest  of  judgment,  cannot  be  made  at  chambers.  It  is  in  the 
nature  of  a  motion  for  a  new  trial,  and  must  be  made  to  the 
court  accordingly. 

An  order  granting  judgment  for  want  of  a  reply,  cannot  be 
made  at  chambers.  Aymar  v.  Chase^  1  C.  R.  (N.  S.)  330. 
The  only  case,  it  was  there  held,  in  which  a  judgment  can  be 
granted  by  a  judge  out  of  court,  is,  on  an  application,  under 
sec.  247,  in  respect  of  a  frivolous  pleading,  where  the  power  is 
expressly  given,  to  apply  to  a  judge,  either  in  or  out  of  court. 
"  In  all  other  cases,  judgment  can  be  rendered  only  by  the 
court,  when  sitting  as  such,  and  not  by  a  judge  at  his  lodgings, 
in  the  street,  or  even  in  chambers." 

In  the  matter  of  K  Hicks'  Will,  4  How.  316,  2  C.  R.  128,  it 
was  decided  that  the  provisions  of  this  section,  (401,)  do  not 
extend  to  authorize  motions  to  be  heard  at  chambers,  in  suits 
existing  at  the  time  the  Code  passed,  nor  in  special  statutory 
proceedings,  as  in  an  appeal  from  the  surrogate's  court,  the 
point  there  at  issue. 
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That  no  appeal  lies  to  the  general  term,  from  the  decision  of 
a  judge  granting  or  refusing  an  ex  parte  order,  was  held  in 
Savage  v.  Belyea^  above  cited. 

Orders  made  at  chambers,  upon  notice,  are,  however,  appeal- 
able.— Nicholson  y.  Dunham^  1  C.  R.  119. 

An  indefinite  stay  of  proceedings  until  the  hearing  of  a     I 
motion,  cannot  be  granted  exparie^  or  otherwise  than  on  notice 
or  order  to  show  cause. — Schenck  v.  McKie^  4  How.  246,  3  C. 
R.24. 

A  number  of  ex  parte  proceedings  are  connected  with  the 
granting  of  provisional  remedies,  of  different  descriptions. 
They  are  all  of  a  special  nature,  and  must  be  grounded  on 
affidavits  of  the  circumstances;  the  details  of  which,  and  of  the 
nature  of  such  proceedings  in  general,  will  be  separately  con- 
sidered hereafter,  under  their  proper  heads,  and  forms  given  in 
the  Appendix. 

An  application  to  remove  a  mere  technical  difficulty  in  a 
special  proceeding,  is  addressed  to  the  discretion  of  the  court, 
and  may  be  made  either  ex  parte  or  on  notice,  as  the  court  may 
direct.     In  re  Patterson^  4  How.  34. 

The  other  ex  parte  proceeding  above  alluded  to,  is  the  order 
to  show  cause,  which,  though  obtainable  out  of  court,  and 
without  notice  in  the  first  instance,  is,  in  fact,  only  another 
form  of  giving  notice  to  the  opposite  party  of  an  adverse  ap- 
plication. It  is  peculiarly  applicable  to  those  cases  in  which 
a  shorter  period  of  notice  than  that  required  in  ordinary  motions, 
is  desirable,  and,  as  such,  is  specially  provided  for  by  sec.  402  : 
or,  where  an  immediate  stay  of  proceedings  pending  the  dis- 
cussion of  an  interlocutory  question  is  wished  for. 

In  these  cases  the  affidavits  on  which  the  application  is 
grounded,  should,  in  the  first  instance,  be  drawn  up,  and  appli- 
cation made  thereon  to  a  judge,  out  of  court.  A  form  of  the 
order  to  be  asked  for,  will  be  found  in  the  Appendix. 

In  the  first  district  it  maybe  made  returnable  before  a  judge, 
out  of  court ;  in  the  others  it  must  be  so  at  a  special  term, 
within  the  limits  before  prescribed,  in  relation  to  motions  in  gen- 
eral ;  and,  if  a  stay  be  asked  for,  the  return  should  in  these  cases 
be  within  twenty  days,  or  under  the  authority  of  cases  above 
cited,  the  stay  may  be  void,  as  granted  out  of  court,  without 
notice.    If  it  be  necessary  to  make  the  order  returnable  at  a 
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later  period,  a  series  of  separate  orders  to  stay  must  be  ob- 
tained, until  the  motion  can  be  brought  on. 

In  the  common  pleas,  the  following  restriction  is  imposed 
upon  applications  of  this  description,  by  order  of  March  24, 1650. 
''  Ordered,  that  orders  to  show  cause  on  non-enumerated  mo- 
tions will  not  hereafter  be  granted  except  upon  affidavit,  showing 
the  necessity  of  making  the  time  of  notice  shorter  than  is  re- 
quired in  the  Code :  and,  where  such  order  is  returnable  on  any 
other  day  than  the  first  day  of  the  special  term,  the  reason  there- 
for must  be  stated  in  the  affidavit  on  which  the  motion  is 
founded/'  In  this  court,  therefore,  a  Uention  must  be  paid  to 
the  above  requisites,  in  framing  the  affidavits  where  necessary ; 
in  the  others,  this  is  not  essential. 

The  argument  on  the  return  of  the  order  to  show  cause,  as- 
sumes substantially  the  shape  of  that  upon  an  ordinary  motion, 
and  is  disposed  of  as  such. 

We  now  proceed  to  the  consideration  of  motions  in  generalt 
brought  on  in  the  ordinary  form,  and  on  the  usual  notice. 

The  period  for  which  notice  must  be  given  is  thus  prescribed 
by  sec.  402. 

§  402.  When  a  notice  of  a  motion  is  necessary,  it  must  be 
served  eight  days  before  the  time  appointed  for  the  hearing ;  bat  the 
court  or  judge  may,  by  an  order  to  show  cause,  prescribe  a  shorter 
time. 

In  Merrit  v.  Slocum^  6  How.  350,  the  words  **  court  or  judge  "  ia 
the  foregoing  section,  were  held  to  mean  the  court  or  the  judge 
before  whom  the  motion  is  to  be  heard ;  and  it  was  decided  that 
another  judge,  sitting  at  chambers,  cannot  make  an  order  to  show 
cause  of  the  above  nature.  If  the  hearing  is  to  be  out  of  court, 
the  judge,  who  is  to  hear  the  application,  and  he  alone,  may,  if 
be  thinks  right,  make  such  an  order ;  but,  if  the  application  is 
not  to  be  made  out  of  court,  then  no  judge  out  of  court  pos- 
sesses the  power  to  do  so. 

Provision  is  likewise  made  in  relation  to  the  noticing  and 
hearing  of  motions,  by  rules  35  and  36,  of  the  supreme  court, 
as  follows : — 

**  Rule  35. — Non-enumerated  motions  shall  be  noticed  f  >r 
the  first  day  of  the  term,  or  sitting  of  the  court,  accompanied 
with  copies  of  the  affidavits  and  papers  on  which  the  same  shall 
be  made,  and  the  notice  shall  not  be  for  a  later  day,  unless 
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sufficient  cause  be  shown  (and  contained  in  the  affidavits  served,) 
for  not  giving  notice  for  the  first  day." 

"  Rule  36. — Non-enumerated  motions  made  in  term  time,  at 
a  general  term,  will  be  heard  on  the  first  day,  and  Thurs- 
day of  the  first  week,  and  Friday  of  the  second  week  of  the 
term,  immediately  after  the  opening  of  the  court  on  that  day/' 

Motions  in  criminal  cases  may  be  heard  on  any  day  in 
term. 

The  notice  of  motion  must  be  served  on  all  parties  to  the 
suit  who  have  any  interest  in  the  result  of  the  application ;  and 
copies  of  the  affidavits  and  papers  on  which  such  motion  is 
proposed  to  be  made,  must  be  served  with  the  notice,  or  the 
papers  omitted  to  be  served  cannot  be  read.  Where,  however, 
a  motion  is  made  oil  the  pleadings  alone,  this  is  not  necessary, 
but  a  simple  reference  to  those  pleadings  will  be  all  that  is  re- 
cioired^  ¥n(ir^a|LY   '^^•''^"^'  6  How.  182.     See  also  Barrow  v. 


noticea  lor  any  uay,  uixuci  p^w.  «^^,  

consistent,  so  far  as  regards  that  district. 


Page  139,  li'm  25. 

^This  inconsistency  irnow  removed,  and  the  case  e^pi'essly 
provided  for,  on  the  recent  revision  of  Rule  .«8,  late  35. 

U««^<4«M    ««•    111    0p&l«fc}     ^V/lAhAUVAl\yl.V/l    f       bV,/     kiAWr '««*•.  bOl      |/V/ibiWAl     VTl     hllO     A  Ul\> 

of  24th  March,  1850,  and  may  probably  be  held  as  dispensing 
with  that  portion  of  it  which  seems  to  require  that  an  order  to 
show  cause  must  be  returnable  on  the  first  day  of  term,  unless 
on  special  cause  shown  on  the  affidavits. 

Although,  as  regards  the  other  districts,  as  a  general  rule,  a 
notice  of  motion  should  be  given  for  the  first  day  of  term,  yet, 
provided  a  sufficient  excuse  appears  upon  the  moving  papers, 
it  may  be  given  for  a  later  day. —  WMppU  v.  TFiKuiTrw,  4  How. 
28. 

With  reference  to  a  motion  to  set  aside  proceedings  for  irre- 
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later  period,  a  series  of  separate  orders  to  stay  must  be  ob- 
tained, until  the  motion  can  be  brought  on. 

In  the  common  pleas,  the  following  restriction  is  imposed 
upon  applications  of  this  description,  by  order  of  March  24, 1650. 
"  Ordered,  that  orders  to  show  cause  on  non-enumerated  mo- 
tions will  not  hereafter  be  granted  except  upon  af&davit,  showing 
the  necessity  of  making  the  time  of  notice  shorter  than  is  re- 
quired in  the  Code :  and,  where  such  order  is  returnable  on  any 
other  day  than  the  first  day  of  the  special  term,  the  reason  there- 
for must  be  stated  in  the  afiiidavit  on  which  the  motion  is 
founded.*'  In  this  court,  therefore,  a  itention  must  be  paid  to 
the  above  requisites,  in  framing  the  affidavits  where  necessary ; 
in  the  others,  this  is  not  essential. 

The  argument  on  the  return  of  the  order  to  show  cause,  as- 
sumes substantially  the  shape  of  that  upon  an  ordinary  motion, 
and  is  disposed  of  as  such,  _  - 

Page  136,  K«^  16. 

The  proceeding  by  order  to  show  ca^jise,  though  almost  uai- 
versal  iq  practice,  was  not  formally  recognized  in  the  supreme 
court  Rules  of  1849.  It  is  bow  expressly  provided  foi^,  and 
I^aced  on  the  same  footing  as  a  motion^  by  the  recent  amiead- 
ment  in  R>ile  S5,  formerly  28. 

time. 

In  Merrit  v.  Slocum,  6  How.  350,  the  words  **  court  or  judge  '*  in. 

the  foregoing  section,  were  held  to^ 

before^ 


>«w>41 


liu  judge  out  of  court  pos- 
ww.9oca  me  power  to  do  so. 

Provision  is  likewise  made  in  relation  to  the  noticing  and 
hearing  of  motions,  by  rules  35  and  36,  of  the  supreme  court, 
as  follows : — 

"  Rule  35. — Non-enumerated  motions  shall  be  noticed  f  >r 
the  first  day  of  the  term,  or  sitting  of  the  court,  accompanied 
with  copies  of  the  affidavits  and  papers  on  which  the  same  shall 
be  made,  and  the  notice  shall  not  be  for  a  later  day,  unless 


^ 
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sufficient  cause  be  shown  (and  contained  in  the  affidavits  served,) 
for  not  giving  notice  for  the  first  day." 

"  Rule  36. — Non-enumerated  motions  made  in  term  time,  at 
a  general  term,  will  be  heard  on  the  first  day,  and  Thurs- 
day of  the  first  week,  and  Friday  of  the  second  week  of  the 
term,  immediately  after  the  opening  of  the  court  on  that  day." 

Motions  in  criminal  cases  may  be  heard  on  any  day  in 
term. 

The  notice  of  motion  must  be  served  on  all  parties  to  the 
suit  who  have  any  interest  in  the  result  of  the  application ;  and 
copies  of  the  affidavits  and  papers  on  which  such  motion  is 
proposed  to  be  made,  must  be  served  with  the  notice,  or  the 
papers  omitted  to  be  served  cannot  be  read.  Where,  however, 
a  motion  is  made  oil  the  pleadings  alone,  this  is  not  necessary, 
but  a  simple  reference  to  those  pleadings  will  be  all  that  is  re- 
quired ;  Newbury  v.  Newbury,  6  How.  182.  See  also  Darrow  v. 
Mller^  5  How.  247 ;  3  C.  R.  241.  Nor  will  formal  proof  of  the 
existence  of  the  suit  be  necessary,  that  fact  being  presupposed 
by  the  pleadings  themselves.  See  same  cases,  overruling  0^- 
Joro  V.  Lchdell,  2  C.  R.  77. 

Although,  as  regards  the  other  districts,  a  motion  must  be 
noticed  for  the  first  day  of  term,  this  restriction  does  not  hold 
good  as  respects  the  first.  In  that  district,  motions  may  be 
noticed  for  any  day,  under  sec.  401,  with  which  such  rule  is  in- 
consistent, so  far  as  regards  that  district. 

An  order  at  chambers,  dismissing  a  motion  to  readjust  costs, 
on  the  ground  that  the  notice  was  not  for  the  first  day  of  term, 
and  no  sufficient  excuse  for  not  then  making  it  was  set  forth, 
was  accordingly  revoked  in  Lakey  v.  Cogswell,  3  C.  R.  116.  It 
will  be  observed  that  this  decision,  which  is  one  of  the  common 
pleas,  is,  in  spirit,  contradictory  to  the  latter  portion  of  the  rule 
of  24th  March,  1850,  and  may  probably  be  held  as  dispensing 
with  that  portion  of  it  which  seems  to  require  that  an  order  to 
show  cause  must  be  returnable  on  the  first  day  of  term,  unless 
on  special  cause  shown  on  the  affidavits. 

Although,  as  regards  the  other  districts,  as  a  general  rule,  a 
notice  of  motion  should  be  given  for  the  first  day  of  term,  yet» 
provided  a  sufficient  excuse  appears  upon  the  moving  papers^ 
it  may  be  given  for  a  later  day. —  Whipple  v.  Williams,  4  How. 
28. 

With  reference  to  a  motion  to  set  aside  proceedings  for  irre- 


140  THE  FORMAL  MACHINERY  OF  AN  ACTION. 

gularity,  the  court,  in  Bums  v.  Hobbins,  1  C.  R.  62,  "inclined 
to  think  that,  where  the  papers  accompanying  the  notice  sufR- 
ciently  indicated  the  errors  reh'ed  upon,  it  was  not  necessary 
to  state  them  in  the  notice  of  motion."  The  same  conclusion 
is  come  to  in  Blake  v.  Locey,  6  How.  108.  In  Coit  v.  Lamheert 
however,  2  C.  R.  79,  where  the  alleged  irregularities  appeared 
on  the  affidavit,  but  were  not  pointed  out  by  an  order  to  show 
cause  which  had  been  granted,  the  court  decided  that  this  was 
not  sufficient,  and  that  "  the  alleged  irregularities  must  be  stated 
in  the  order  to  show  cause,  and  the  statement  of  the  alleged  ir- 
regularities in  the  affidavit  will  not  cure  the  defect  in  the  order 
to  show  cause,"  though  a  copy  of  that  affidavit  had  been  served 
with  it.  This  view  seems  to  be  too  strict  to  be  maintainable, 
and  the  case  therefore  may  probably  be  considered  as  overruled 
by  the  later  decision  in  Blake  v.  Locey.  The  safer  course  will, 
however,  be  to  make  such  a  statement  in  all  such  cases,  whether 
on  a  notice  of  motion  or  order  nisi. 

The  entitling  the  notice  of  motion  in  a  wrong  court  is  a  fatal 
defect,  and  one  that  cannot  be  amended  ;  Clickman  v.  CUckman^ 
1  C.  R.  98 ;  3  How.  365 ;  1  Comst.  611.  A  contrary  view  was 
held  in  Bhke  v.  Locey^  above  cited,  but  the  authority  of  Click- 
man  V,  Clickman  is,  of  course,  of  greater  weight.  The  objection 
is  one  that  may  always  be  obviated. 

A  motion  must  not  be  made  prematurely.  Thus,  in  divorce, 
a  motion  for  alimony,  pendente  lite,  noticed  before  service  of  a 
copy  of  the  complaint,  after  demand,  was  adjourned,  to  give  the 
defendant  time  to  put  in  his  answer ;  Beese  v.  Reese^  2  C.  R.  81. 
Nor  too  late  in  certain  cases,  as,  for  instance,  to  strike  out  por- 
tions of  a  pleading  for  irrelevancy.  See  Rule  43,  of  supreme 
court,  and  cases  cited  hereafter  under  the  head  of  Pleading. 

Objections  to  one  pleading  cannot  be  split  up  into  several 
motions — they  must  all  be  taken  at  once,  or  a  second  applica- 
tion will  be  iem^A.— Desmond  v.  Wolf,  1  C.  R.  49 ;  6  L.  O.  389. 

The  proper  way  of  raising  objections  to  the  imperfect  ser- 
vice of  process  is  by  motion,  and  not  by  answer  or  demurrer. — 
Nones  v.  The  Hope  MtUvxil  Life  Insurance  Company,  6  How.  96, 
3  C.  R.  161. 

Objections  for  irrelevancy  or  redundancy  also,  can  only  pro- 
perly be  taken  by  motion. — Esmjond  v.  Yan  Benschoten^  5  How. 
44;  HoweU  v.  Fraser,  6  How.  221,  1  C.  R.  (N.  S.)  270. 

When  a  reference  has  been  granted,  and  a  report  obtained 
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under  any  order  made  on  motion  or  petition,  that  report  cannot 
be  acted  upon  by  the  court,  until  it  has  been  previously  confirm- 
ed by  motion  at  special  term,  oron  petition — Oriffing  v.  Slate^ 
5  How.  205,  3  C.  R.  213. 

A  motion  to  set  aside  an  appeal  for  irregularity,  cannot  be 
made  to  the  tribunal  appealed  from  ;  it  must  be  to  the  appellate 
court. — Bradley  v.  Van  Zdndt,  3  C.  R.  217;  Bamum  v.  The 
Seneca  County  Bank,  6  How.  82. 

The  powers  of  the  court  do  not  extend  so  far  as  to  enable  it 
to  correct  a  final  decree,  regularly  entered  though  not  enrolled, 
upon  motion,  except  on  consent,  or  as  to  matters  quite  of  course. 
It  can  only  be  done  by  means  of  a  rehearing,  or,  if  the  decree 
have  been  enrolled,  by  bill  of  review ;  Picahia  v,  JEuerardj  4 
How.  113 ;  2  C.  R.  60.  Corrections  may,  however,  be  made  as 
to  provisions  merely  consequent  on  directions  already  given, 
such  as,  for  instance,  the  correction  of  an  insufficient  notice  of 
sale  in  partition. — Bomaine  v.  M^Millen^  5  How.  318. 

in  a  matter  within  the 


u 


4 

1  IJ*  lt«  «>4 ;  uviiuiiy  V.  ^  w».,  . 

In  Northrop  v.  Van  Dusen^  3  C.  R.  140,  5  How.  134,  it  was 
held  that,  where  costs  are  omitted  to  be  asked  for  in  the  notice 
of  motion,  they  cannot  be  given  by  the  court ;  the  usual  words 
asking  for  such  further  order,  &c.,  as  the  court  may  deem  meet, 
are  not  suflicient  to  carry  them. 

A  Form  of  notice  of  motion  will  be  found  in  the  Appendix, 
It  contains  only  the  formal  portions  of  that  proceeding.  The 
part  by  vhich  the  relief  itself  is  asked,  will  of  course  vary  ac- 
cording to  the  nature  of  that  relief,  and,  as  such,  will  be  noticed 
hereafter  as  applicable  to  each  individual  proceeding.  As  a 
general  rule,  the  demand  of  relief,  where  grounded  on,  or  aris- 
ing out  of  any  section  of  the  Code,  or  any  other  statutory  pro-  \ 
vision,  should  follow  the  exact  wording  of  that  provision,  as 
far  as  practicable.  (See  prior  remarks  on  this  subject.)  The 
demand  for  further  or  other  relief  should,  under  no  circum- 
stances, be  omitted. 
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gularity,  the  court,  in  Bums  v.  Bobbins^  1  C,  R.  62,  "  inclined 
to  think  that,  where  the  papers  accompanying  the  notice  suffi- 
ciently indicated  the  errors  relied  upon,  it  was  not  necessary 
to  state  them  in  the  notice  of  motion/'  The  same  conclusion 
is  come  to  in  Blake  v.  Locey,  6  How.  108.  In  Coit  v.  Larnheer^ 
however,  2  C.  R.  79,  where  the  alleged  irregularities  appeared 
on  the  affidavit,  but  were  not  pointed  out  by  an  order  to  show 
cause  which  had  been  granted,  the  court  decided  that  this  was 
not  sufficient,  and  that ''  the  alleged  irregularities  must  be  stated 
in  the  order  to  show  cause,  and  the  statement  of  the  alleged  ir- 
regularities in  the  affidavit  will  not  cure  the  defect  in  the  order 
to  show  cause,"  though  a  copy  of  that  affidavit  had  been  served 
with  it.  This  view  seems  to  be  too  strict  to  be  maintainable, 
and  the  case  therefore  may  probably  be  considered  as  overruled 
by  the  later  decision  in  Bhke  v.  Locey,  The  safer  course  will, 
however,  be  to  make  such  a  statement  in  all  such  cases,  whether 
c^^n  a  notice  of  motion  or^jjgmjg^,^ . 

Page  140,  KneV. 
In  Rute  25,  formerly  28,  the  following  words  have  been  in- 
serted on  the  receftt  amendment :  ^'"WUen  the  motion  is  for  ir- 
regularity, the  nddice  ot  order  shall*  specify  the  irregularity 
complained  of.*'  Th^  course  recommended  in  the  text,  is  now 
therefore  impemtive. 

copy  of  the  complaint,  after  demand,  was  adjourned,  to  give  the 
defendant  time  to  put  in  his  answer ;  Beese  v.  Beese^  2  C.  R.  81. 
Nor  too  late  in  certain  cases,  as,  for  instance,  to  strike  out  por- 
tions of  a  pleading  for  irrelevancy.  See  Rule  43,  of  supreme 
court,  and  cases  cited  hereafter  under  the  head  of  Pleading. 

Objections  to  one  pleading  cannot  be  split  up  into  several 
motions — they  must  all  be  taken  at  once,  or  a  second  applica- 
tion will  be  Aeinei.— Desmond  v.  Wolf,  1  C.  R.  49 ;  6  L.  O.  389. 

The  proper  way  of  raising  objections  to  the  imperfect  ser- 
vice of  process  is  by  motion,  and  not  by  answer  or  demurrer. — 
Nones  v.  The  Hope  Mutual  Life  Insurance  Company,  5  How.  96, 
8  C.  R.  161. 

Objections  for  irrelevancy  or  redundancy  also,  can  only  pro- 
jperly  be  taken  by  motion. — Esmjond  v.  Van  Benschoten,  6  How. 
44;  HoweU  v.  Fraser,  6  How.  221,  1  C.  R.  (N.  S.)  270. 

When  a  reference  has  been  granted,  and  a  report  obtained 
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under  any  order  made  on  motion  or  petition,  that  report  cannot 
be  acted  upon  by  the  court,  until  it  has  been  previously  confirm- 
ed by  motion  at  special  term,  oron  petition  — Oriffing  v.  Slate^ 
5  How.  205,  3  C.  R.  213. 

A  motion  to  set  aside  an  appeal  for  irregularity,  cannot  be 
made  to  the  tribunal  appealed  from  ;  it  must  be  to  the  appellate 
court. — Bradley  v.  Van  Zandt^S  C.  R.  217;  Bamum  v.  The 
Seneca  County  Bank^  6  How.  82. 

The  powers  of  the  court  do  not  extend  so  far  as  to  enable  it 
to  correct  a  final  decree,  regularly  entered  though  not  enrolled, 
upon  motion,  except  on  consent,  or  as  to  matters  quite  of  course. 
It  can  only  be  done  by  means  of  a  rehearing,  or,  if  the  decree 
have  been  enrolled,  by  bill  of  review ;  Picabia  v.  Everard,  4 
How.  113 ;  2  C.  R.  60.  Corrections  may,  however,  be  made  as 
to  provisions  merely  consequent  on  directions  already  given, 
such  as,  for  instance,  the  correction  of  an  insufficient  notice  of 
sale  in  partition. — Bomaine  v.  M^Millen^  5  How.  318. 

The  court  will  not  interfere  on  motion  in  a  matter  within  the 
discretion  of  a  referee,  pending  the  reference,  and  before  his 
report,  even  though  the  referee  himself  be  desirous  of  obtaining 
the  decision  of  the  court  on  a  point  rasied  in  the  course  of  the 
proceedings.  The  parties  must  wait  for  the  report,  and  then 
move  for  a  rehearing. — Schermerhom  v.  Develin^  1  C.  R.  28. 

When,  however,  the  report  has  been  made,  and  appears  de- 
fective, the  court  will  then  interfere  on  motion. — Dohe  v.  Peeh^ 
1  C.  R.  54  ;  Deming  v.  Post,  1  C.  R.  121. 

In  Northrop  v.  Van  Dusen^  3  C.  R.  140,  5  How.  134,  it  was 
held  that,  where  costs  are  omitted  to  be  asked  for  in  the  notice 
of  motion,  they  cannot  be  given  by  the  court ;  the  usual  words 
asking  for  such  further  order,  &c.,as  the  court  may  deem  meet, 
are  not  suflicient  to  carry  them. 

A  Form  of  notice  of  motion  will  be  found  in  the  Appendix. 
It  contains  only  the  formal  portions  of  that  proceeding.  The 
part  by  which  the  relief  itself  is  asked,  will  of  course  vary  ac- 
cording to  the  nature  of  that  relief,  <ind,  as  such,  will  be  noticed 
hereafter  as  applicable  to  each  individual  proceeding.  As  a 
general  rule,  the  demand  of  relief,  where  grounded  on,  or  aris- 
ing out  of  any  section  of  the  Code,  or  any  other  statutory  pro- 
vision, should  follow  the  exact  wording  of  that  provision,  as 
far  as  practicable.  (See  prior  remarks  on  this  subject.)  The 
demand  for  further  or  other  relief  should,  under  no  circum- 
stances, be  omitted. 
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The  usual  mode  of  making  motions  is  on  affidavit.  They 
may,  however,  be  grounded  on  petition.  Rule  42,  of  the  su- 
preme court,  provides  on  this  subject  as  follows : 

**  Motions  in  actions,  made  after  the  commencement  thereof, 
may  be  founded  upon  petition  duly  verified,  or  by  affidavit,  or 
by  both,  at  the  election  of  the  party  making  such  motions,  ex- 
cept when  otherwise  provided  by  law." 

To  the  ordinary  applications  in  the  progress  of  a  suit,  the 
proceeding  by  petition  is  inapplicable,  and  the  motion  should, 
in  these  cases,  be  grounded  either  on  the  pleadings  or  proceed- 
ings themselves,  or  on  affidavit,  as  before  mentioned.     In  those 
where  the  relief  is  applied  for  under  a  special  statutory  pro- 
ceeding, petition  is,  on  the  contrary,  the  proper  form.     Under 
certain  circumstances,  it  may  also  be  proper  to  make  applica- 
tion in  this  form  in  the  course  of  a  suit,  as,  for  instance,  when 
such  suit  is  sought  to  be  continued  or  revived  against  new  par- 
ties, under  sec.  121.     The  relief  asked  for  in  such  a  case  being 
of  a  direct,  and  not  of  a  collateral  nature,  cannot  be  properly 
obtained  on  a  proceeding  of  the  latter  description.    The  cir- 
cumstances on  which  the  court  acts,  ought,  on  the  contrary,  to 
appear  directly  on  the  document  itself  by  which  relief  is  sought ; 
and  a  petition,  filed  with  the  order,  and  forming,  as  it  were,  a 
component  part  of  it,  is  accordingly  the  more  proper  form  in 
these  and  similar  cases.     The  petition,  when  prepared,  should 
be  verified  by  affidavit  of  the  petitioner,  wherever  practicable, 
or,  if  not,  then  by  that  of  his  agent,  acquainted  with  the  facts  of 
the  case ;  the  reason  why  such  verification  is  made  by  the 
agent,  and  not  by  the  principal,  being  satisfactorily  shown,  pre- 
cisely as  hereafter  prescribed  in  relation  to  the  verification  of  a 
complaint.     A  copy  of  the  petition  thus  verified,  and  of  any  col- 
lateral affidavits,  if  any,  on  which  the  application  is  proposed  to 
be  grounded,  should  be  served  on  the  adverse  party,  or,  if  the 
petition  arise  out  of  matter  extrinsic  to  the  pleadings  as  they 
stand,  then,  upon  every  party  interested  in,  or  sought  to  be 
aflfected  by  the  relief  to  be  granted,  the  usual  form  of  notice 
of  a  motion  grounded  on  that  petition,  being  also  served  at  the 
same  time. 

In  Dole  V.  Felhws,  6  How.  451, 1  C.  R.  (N.  S.)  146,  it  was 
held  that  an  order  for  discovery  of  books,  &c.,  under  sec.  388, 
can  only  be  applied  for  on  petition :  overruling  a  dictum  in  The 
Exchange  Bank  v.  Monteath^  4  How.  280,  2  C.  R.  148,  to  the 
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contrary  effect  See,  also,  FoUett  v.  Weedj  3  How.  303,  860  ; 
1  C.  R.  65.  See  this  subject  hereafter  considered  under  the 
head  of  Proceedings,  between  issue  and  trial. 

Special  provision  is  made  by  Rule  41,  of  the  supreme  court, 
in  relation  to  the  framing  of  orders  on  petitions,  to  the  effect 
that  such  petition  must  be  referred  to  in  the  order,  without  set-- 
ting  forth  the  tenor  or  substance  unnecessarily.  To  do  so 
would  be  clearly  a  work  of  supererogation,  as  the  petition 
should  in  all  cases  be  filed  with  the  order,  and,  as  such,  explains 
itself.  The  same  Rule  provides  that  orders  or  judgments 
granted  on  petitions  where  no  complaint  is  filed,  may  be  dock- 
eted as  judgments,  where  the  payment  of  money  is  directed,  or 
the  title  to  property  affected  by  them. 

The  proper  forms  to  be  employed  on  the  preparation  of  a 
petition,  will  be  found  in  the  books  of  the  former  practice. — 
They  are  in  no  wise  affected  by  the  Code,  and  therefore  do  not 
enter  within  the  scope  of  this  work. 

It  is,  of  course,  competent  for  the  party  to  whom  notice  of 
motion  is  given,  to  oppose  the  application;  and,  as  a  general 
rule,  with  one  or  two  exceptions,  to  be  noticed  hereafter,  to 
ground  such  opposition  on  affidavits  on  his  part.  There  is  no 
provision  which  requires  that  copies  of  these  affidavits  should 
be  served  on  the  moving  party.  If,  on  hearing  them  read,  he 
require  to  answer  any  of  the  matters  there  stated,  a  postpone- 
ment of  the  motion  for  that  purpose  will  probably  be  granted, 
and  copies  may  be  directed  by  the  court  to  be  served.  In  or- 
dinary cases,  however,  this  will  not  be  necessary. 

The  moving  party  should  always  be  prepared  with  the  usual 
affidavit  of  service  of  the  notice  of  motion  and  the  accompany- 
ing papers,  on  all  parties  interested  in  the  relief  asked  for.  If 
the  opposite  party  fail  to  appear,  he  will  be  entitled,  under  Rule 
!jg8,  to  lake  the  order  asked  for  on  dftfnnl^  *  i^'^^^""  ♦^^^  r^r^t^^*  aU^u 

Page  143,  «»^  32. 

On  the  recent  revision,  the  numbers  of  the  Rules  here  cited 
have  been  changed  to  35  and  26 ;  and  the  powj^r  to  take  an 
order  by  default,  on  proof  ot  doe'  service,  is  formally  extended 
to  proceedings  hy  oilier  to  fihoinr  cau«eu 


jtn  uns  supi^me  court  m  the  first  district,  a  regular  calendar 
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The  usual  mode  of  making  motions  is  on  affidavit.  They 
may,  however,  be  grounded  on  petition.  Rule  42,  of  the  su- 
preme court,  provides  on  this  subject  as  follows : 

**  Motions  in  actions,  made  after  the  commencement  thereof, 
may  be  founded  upon  petition  duly  verified,  or  by  affidavit,  or 
by  both,  at  the  election  of  the  party  making  such  motions,  ex- 
cept when  otherwise  provided  by  law." 

To  the  ordinary  applications  in  the  progress  of  a  suit,  the 
proceeding  by  petition  is  inapplicable,  and  the  motion  should, 
in  these  cases,  be  grounded  either  on  the  pleadings  or  proceed- 
ings themselves,  or  on  affidavit,  as  before  mentioned.  In  those 
where  the  relief  is  applied  for  under  a  special  statutory  pro- 
ceeding, petition  is,  on  the  contrary,  the  proper  form.  Under 
certain  circumstances,  it  may  also  be  proper  to  make  applica- 
tion in  this  form  in  the  course  of  a  suit,  as,  for  instance,  when 
such  suit  is  sought  to  be  continued  or  revived  against  new  par- 
ties, under  sec.  121.  The  relief  asked  for  in  such  a  case  being 
of  a  direct,  and  not  of  a  collateral  nature,  cannot  be  properly 
obtained  on  a  proceeding  of  the  latter  description.  The  cir- 
cumstances on  which  the  court  acts,  ought,  on  the  contrary,  to 
appear  directly  on  the  document  itself  by  which  relief  is  sought ; 
and  a  petition,  filed  with  the  order,  and  forming,  as  it  were,  a 
component  part  of  it,  is  accordingly  the  more  proper  form  in 
these  and  similar  cases.  The  petition,  when  prepared,  should 
be  verified  by  affidavit  of  the  petitioner,  wherever  practicable, 
or,  if  not,  then  by  that  of  his  agent,  acquainted  with  the  facts  of 
the  case ;  the  reason  why  such  verification  is  made  by  the 
agent,  and  not  by  the  principal,  being  satisfactorily  shown,  pre- 
cisely as  hereafter  prescribed  in  relation  to  the  verification  of  a 
complaint.  A  copy  of  the  petition  thus  verified,  and  of  any  col- 
lateral affidavits,  if  any,  on  which  the  application  is  proposed  to 
be  grounded,  should  be  served  on  the 
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contrary  effect  See,  also,  FoUett  v.  Weed,  3  How.  303,  860  ; 
1  C.  R.  65.  See  this  subject  hereafter  considered  under  the 
head  of  Proceedings,  between  issue  and  trial. 

Special  provision  is  made  by  Rule  41,  of  the  supreme  court, 
in  relation  to  the  framing  of  orders  on  petitions,  to  the  effect 
that  such  petition  must  be  referred  to  in  the  order,  without  set-, 
ting  forth  the  tenor  or  substance  unnecessarily.  To  do  so 
would  be  clearly  a  work  of  supererogation,  as  the  petition 
should  in  all  cases  be  filed  with  the  order,  and,  as  such,  explains 
itself.  The  same  Rule  provides  that  orders  or  judgments 
granted  on  petitions  where  no  complaint  is  filed,  may  be  dock- 
eted as  judgments,  where  the  payment  of  money  is  directed,  or 
the  title  to  property  affected  by  them. 

The  proper  forms  to  be  employed  on  the  preparation  of  a 
petition,  will  be  found  in  the  books  of  the  former  practice. — 
They  are  in  no  wise  affected  by  the  Code,  and  therefore  do  not 
enter  within  the  scope  of  this  work. 

It  is,  of  course,  competent  for  the  party  to  whom  notice  of 
motion  is  given,  to  oppose  the  application;  and,  as  a  general 
rule,  with  one  or  two  exceptions,  to  be  noticed  hereafter,  to 
ground  such  opposition  on  affidavits  on  his  part.  There  is  no 
provision  which  requires  that  copies  of  these  affidavits  should 
be  served  on  the  moving  party.  If,  on  hearing  them  read,  he 
require  to  answer  any  of  the  matters  there  stated,  a  postpone- 
ment of  the  motion  for  that  purpose  will  probably  be  granted, 
and  copies  may  be  directed  by  the  court  to  be  served.  In  or- 
dinary cases,  however,  this  will  not  be  necessary. 

The  moving  party  should  always  be  prepared  with  the  usual 
affidavit  of  service  of  the  notice  of  motion  and  the  accompany- 
ing papers,  on  all  parties  interested  in  the  relief  asked  for.  If 
the  opposite  party  fail  to  appear,  he  will  be  entitled,  under  Rule 
28,  to  take  the  order  asked  for  on  default :  unless  the  court  shall 
otherwise  direct.  In  this  case,  the  counsel  obtaining  such  or- 
der, must,  under  Rule  29,  endorse  his  name  as  counsel,  on  the 
paper  containing  the  proof  of  notice.  If,  however,  the  moving 
party  fail  to  bring  on  his  motion  on  the  day  specified,  it  seems 
he  cannot  take  an  order  on  any  subsequent  day. —  Vernovy  v. 
Tauney^  3  How.  359.  If,  on  the  contrary,  the  moving  party 
foil  to  appear,  his  adversary  may  move,  on  a  subsequent  day, 
for  a  denial  of  the  motion,  as  abandoned. 

In  the  Mipreme  court  in  the  first  district,  a  regular  calendar 


144  THE  FORMAL  MACHINERY  OF  AN  ACTION. 

of  motions  noticed  for  the  special  term  is  made  out,  and  such 
motions  are  called  and  brought  on  in  their  order  accordingly. 
A  note  of  the  motion  should  accordingly  be  filed  with  the  clerk 
in  these  cases.  The  motion  is  then  placed  on  the  special  term 
calendar,  and  brought  on  in  due  course.  In  the  other  courts 
this  Rule  does  not  obtain. 

In  the  court  in  question,  every  Saturday  in  term  is  set  apart 
for  the  hearing  of  motions  noticed  for  the  special  term,  and 
other  days  are  occasionally  appointed  for  the  purpose.  Mo- 
tions in  this  district  being,  however,  with  the  single  exception 
of  those  for  a  new  trial,  entertainable  by  a  judge  out  of  court, 
applications  of  that  nature  may  be  noticed  for  and  heard  out  of 
court  by  a  judge  at  chambers ;  and  such  is  the  usual  practice, 
except  on  questions  of  importance,  and  which  may  involve  a 
lengthened  discussion. 

Under  Rule  36,  non-enumerated  motions  to  the  general  term 
are,  as  regards  the  supreme  court  in  general,  without  reference 
to  any  peculiar  district,  to  be  heard  on  the  first  day  of  term,  or 
on  the  Thursday  of  the  first  week,  or  Friday  of  the  second  week, 
immediately  after  the  opening  of  the  court.  Motions  of  this 
description  are,  necessarily,  of  rarer  occurrence,  being  confined 
to  appeal  motions,  or  applications  in  relation  thereto,  or  to  other 
matters  lying  within  its  exclusive  jurisdiction.  As  a  general 
rule,  interlocutory  applications  are  primarily  cognizable  by  a 
single  judge  only,  at  special  term,  or  at  chambers,  according  to 
the  circumstances. 

As  a  matter  of  course,  the  regulations  in  relation  to  the  hear- 
ing of  motions  rest  peculiarly  within  the  discretion  of  the  court, 
and  are  changeable,  from  time  to  time,  according  to  the  state  of 
the  business,  or  the  convenience  of  the  judge,  in  any  peculiar 
district. 

Motions  in  criminal  cases  may  be  brought  on  any  day  in 
term ;  and  certain  other  cases,  in  which  the  rights  of  the  public 
are  involved,  are  also  entitled  to  precedence,  as  will  be  hereafter 
noticed.  The  hearing  of  motions  in  the  court  of  appeals  will  be 
considered  in  the  chapters  devoted  to  the  consideration  of  the 
practice  of  that  court. 

In  the  New  York  local  courts  greater  facilities  are  afforded 
for  the  hearing  of  motions.  In  the  common  pleas,  under  the  Rules 
of  June,  1848,  and  29th  Nov.,  1851,  motions  that  may  be  made 
out  of  court,  and  chamber  business,  will  be  heard  before  a  judge 
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at  chambers  daily,  between  10  and  12  a.m.,  in  the  months  of 
January,  February,  April,  May,  June,  September,  October  and 
December,  and  from  10  to  1 1,  during  the  general  term,  in  March, 
July  and  November.  Special  terms  for  motions  are  also,  under 
the  provisions  of  the  Rules  of  Nov.,  1851,  to  be  held  on  the  first 
Mondays  of  the  months,  first  above  referred  to,  and  likewise 
(except  only  as  regards  the  hearing  of  motions  for  new  trials)  on 
the  first  Mondays  of  March,  July,  August  and  November.  If 
the  first  day  of  term  should  not  suffice  for  these  purposes,  the 
hearing  of  such  applications  may,  of  course,  be  continued  at  the 
discretion  of  the  court  until  those  noticed  for  the  term  have  been 
duly  disposed  of.  Appeal  motions  are  to  be  heard  at  the  Satur- 
day of  the  general  term. — See  Rule  4,  of  1848. 

In  the  superior  court  the  arrangements  for  the  hearing  of 
.motions  are,  under  the  late  rules,  still  more  comprehensive.  The 
following  provisions  in  relation  thereto  are  made  by  Rules 
5, 6,  and  7 . 

**  Rule  5. — Non-enumerated  motions  will  be  heard  by  one  of 
the  justices,  at  the  special  term  room  and  the  chambers,  daily, 
at  ten,  a.  m.,  throughout  the  year  ;  except  on  New  Year's  Day, 
Good  Friday,  the  Fourth  of  July,  the  day  of  the  Annual  Elec- 
tion, Thanksgiving  Day,  and  Christmas.  For  such  motions, 
and  for  the  purpose  of  making  all  necessary  orders,  and  giving 
judgments  in  causes  under  chapter  first  of  title  eight  of  the  se- 
cond part  of  the  code,  a  special  term  will  be  held,  every  day  dur- 
ing the  vacations,  at  ten  o'clock,  a.  m. 

"  Rule  6. — The  justices  designated  to  hold  the  general  terms, 
will  attend  at  chambers,daily,  during  their  respective  terms,  from 
ten  to  eleven  a.  h.,  to  dispose  of  ex  ^r^  applications,  and  of  non- 
enumerated  motions  in  which  all  the  parties  are  present  or  re- 
presented. All  applications  for  ex  parte  orders,  and  for  a 
judgment  upon  failure  to  answer,  during  the  general  terms,  must 
be  made  before  eleven  o'clock,  a.  m. 

*^  RuLB  7. — Appeals  from  all  orders  made  on  non-enumerated 
motions,  will  be  heard  on  each  Saturday  during  the  general 
terms,  at  eleven  o'clock,  a.  m.,  and  must  be  noticed  for  that  time. 

^  The  court,  at  the  conclusion  of  the  June  term,  will  appoint 
general  terms,  for  hearing  such  appeals  only,  to  be  held  during 
the  vacation." 

A  motion,  when  brought  on  in  regular  course,  is  heard  and 
argued  in  the  usual  manner;  the  affidavits  on  both  sides,  or  any 
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Other  papers  or  documents  on  'which  the  motion  is  grounded, 
are  first  read,  after  which,  counsel  are  heard  on  both  sides  in 
support,  opposition,  and  reply  as  in  other  cases,  the  right  to 
commence  and  close  the  argument,  resting,  of  course,  with  the 
moving  party. 

The  decision  of  the  court  being  pronounced,  is  carried  into 
effect  by  means  of  an  order.  The  form  in  respect  of  orders  of 
course  has  been  before  considered.  That  on  opposed  motions, 
2Lnd  ex  parte  proceedings  of  the  more  important  nature,  is  drawn 
up  in  more  formal  terms.  A  skeleton  form  of  the  usual  com- 
mencement of  orders  of  these  descriptions,  will  be  found  in  the 
Appendix.  The  actual  order  itself,  will,  of  course,  depend  upon 
the  circumstances  of  each  individual  case.  In  all,  however,  it 
must  be  in  strict  accordance  with  the  terms  of  the  notice  of  mo- 
tion, unless  different  directions  be  given  by  the  court,  in  which 
case  those  directions  must  be  strictlyjollowed. 

An  order,  duly  made,  binds  all  parties  to  the  suit  who  have 
been  properly  served.  It  is  not,  however,  it  would  seem,  con- 
clusive upon  a  person  not  a  party,  even  though  he  appear  by 
counsel  to  oppose.  See  Acker  v.  Ledyard,  8  Barb.,  S,  C.  R.  514. 

On  ex  parte  applications,  or,  where  the  order  applied  for  is  of 
an  ordinary  nature,  and,  if  granted  at  all,  will  probably  be 
granted  in  the  terms  of  the  application,  the  usual  and  most 
convenient  practice  is  to  prepare  the  order  beforehand.  If,  on 
the  contrary,  the  relief  granted  vary  from  the  terms  of  the  ap- 
plication, the  form  will  then  have  to  be  settled,  after  the  deci- 
sion of  the  judge  is  pronounced.  Where  the  counsel  on  both 
sides  are  in  court,  this  is  usually  done  at  once,  and  the  terms  of 
the  order,  when  settled  between  them,  are  submitted  to  the  judge 
forthwith,  while  the  subject  is  fresh  in  his  memory.  Where, 
on  the  contrary,  the  decision  is  deferred,  and  subsequently  de- 
livered, in  the  absence  of  the  counsel,  or  either  of  them,  the  pre- 
vailing party  then  draws  up  the  form  of  order,  and  usually,  as  a 
matter  of  courtesy,  submits  it  to  the  opposite  counsel,  before 
applying  to  the  judge  for  his  signature.  If  any  question  arise 
on  the  terms  of  the  document  so  drawn  up,  an  appointment 
must  be  made  for  attendance  before  the  judge  who  heard 
the  application,  in  order  that  he  may  finally  decide  as  to  the 
exact  terms  in  which  his  direction  is  to  be  formally  carried 
into  effect.  Occasionally,  when  the  form  of  the  proposed  order 
has  been  handed  up  to  the  judge  with  the  papers,  or  where,  in 
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his  own  discretion,  the  latter  thinks  fit  to  draw  one  up  in  his 
owntermSyit  is  signed  by  him,  without  subsequent  communica- 
tion with  the  parties,  or  delivery  of  a  decision  in  open  court,  in 
which  case,  the  order  may,  of  course,  be  entered  by  the  pre- 
Tailing  party  without  further  preliminary. 

The  form  of  the  order  having  been  settled,  and  the  judge's 
signature  obtained  to  it  in  all  cases,  the  order  so  signed,  if  not 
one  of  course,  as  before  alluded  to,  must  be  entered  with  the 
clerk  of  the  court.  The  practice  in  this  respect  is  distinctly 
laid  down  in  Swage  v.  Iklyea,  3  How.  276,  1  C.  R.  42,  as  foU 
lows :  **  When  a  motion  is  made  to  a  justice,  out  of  term,  upon 
notice/'  (and  of  course  the  same  principles  apply  d  fortiori  to 
cases  where  the  order  is  made  at  special  term), ''  as  well  the 
papers  on  which  the  motion  is  founded,  as  those  used  in  oppo- 
sition thereto,  should  be  filed  with  the  clerk  of  the  county  in 
which  the  venue  is  laid,  or,  in  case  the  place  of  trial  has  been 
changed  9  in  the  county  to  which  the  other  papers  in  the  cause 
are  transferred.  The  Code  evidently  contemplates  that  the  or^ 
der,or  decision  made  by  the  justice,  should  also  be  entered  with 
the  clerk — all  the  papers  and  orders  in  a  cause,  should  be  filed 
and  entered  in  the  same  clerk's  oflice,  and,  if  not  so  entered 
originally,  should  be  transferred  and  filed,  and  the  orders  re- 
entered in  the  oflice  of  the  clerk  of  the  county  designated  as 
the  place  of  trial."  In  a  subsequent  part  of  the  decision,  it  is 
laid  down  that  the  doing  of  this  is  incumbent  upon  the  prevail- 
ing party,  and  that,  in  ordinary  cases,  the  papers  may  be  safely 
confided  to  him  by  the  judge  for  that  purpose.  The  principle 
that  exparte  orders  made  at  chambers,  need  not,  in  most  cases, 
be  entered  with  the  clerk,  is  also  distinctly  enounced. 

The  prevailing  party  must  accordingly  see  that  the  order 
is  duly  entered,  and  the  necessary  papers  duly  filed  with  the 
clerk  of  the  proper  county,  according  to  the-  principles  above 
laid  down.  It  is  of  course  competent  to  the  losing  party  to 
insist  upon  every  paper  being  properly  filed  ;  and  in^  the  event 
of  any  neglect  or  dereliction  on  the  part  of  his  adversary, 
he  may  apply  to  the  court,  either  on  notice,  or  by  order,  to  show 
cause.  It  may  be  very  necessary  to  insist  upon  this  in  cer- 
tain cases,  where  an  appeal  is  contemplated,  and  in  order  that 
all  the  papers  used  on  the  motion  in  the  court  below,  may  be 
duly  brought  before  the  appellate  tribunal. 

An  appeal  will  not  lie  from  any  order,  unless  first  enteoed 
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with  the  clerk  as  above.  Provision  is  made  in  this  respect  by 
section  350,  under  which,  for  the  purpose  of  an  appeal,  any 
party  affected  by  an  order, ''  may  require  it  to  be  entered  with 
the  clerk,  and  it  shall  be  entered  accordingly/'  See  Savage 
V.  Selyea,  above  cited.  See,  also,  Nicholson  v.  Dunham^  1  C.  B. 
119.  If,  on  the  contrary,  an  order  be  improperly  entered, 
it  may  be  stricken  out  and  vacated  on  motion.  F.  Beddi  v. 
i%t(;rfi,8C.R.  61. 

Ec  parte  orders  where  not  mere  matters  of  course,  should  in 
most  cases  be  entered  also,  and  the  papers  on  which  such  or- 
ders are  granted  should,  as  a  general  rule,  be  filed  with  them. 

This  is  peculiarly  the  case  with  regard  to  those  applications 
by  which  important  relief  is  granted,  under  circumstances  which 
may  be  contested  hereafter ;  as,  for  instance,  on  applications  for 
provisional  remedies,  or  for  service  by  publication.  In  Vemam 
V.  Holbrooke  6  How.  3,.  it  was,  however,  held  that,  on  an  ap- 
plication of  the  latter  description,  it  is  not  imperatively  ne- 
cessary to  file  the  affidavits,  and  an  order  of  that  nature 
was  sustained,  on  an  additional  affidavit, omitted  to  be  filed  with 
two  others  which  duly  accompanied  the  order,  on  proof 
that  such  affidavit  had  been  used  before  the  judge,  as  well  as 
those  above  referred  to. 

The  case  is,  however,  of  an  exceptional  nature,  and  the  de- 
cision evidently  contemplates  the  filing  of  all  the  affidavits 
used,  as  the  more  proper  course. 

Where  an  order  is  obtained  on  a  consent  signed  by  the  par- 
ties, it  must  be  entered  in  due  course,  and  the  consent  annexed 
to,  and  filed  with  it.  In  the  first  district,  the  consent  and 
order  thereupon  must  be  submitted  to  the  judge,  and  his  signa- 
ture obtained,  before  entry  with  the  clerk.  In  the  second,  and 
others,  the  order  may  be  entered  at  once  by  the  latter  without 
the  judge's  signature,  on  the  consent  being  produced  and  filed. 

The  order  having  been  duly  entered,  and  the  papers  on  which 
it  was  granted  duly  filed,  a  certified  copy  should  be  ob- 
tained from  the  clerk  of  the  court.  His  fee  on  such  copy  is 
the  usual  payment  of  ten  cents  per  folio,  and  may  be  charged  as 
a  disbursement.  It  is  an  usual  practice  to  prepare  the  copy 
and  examine  it  with  the  clerk,  paying  him  the  fee.  This  will 
be  found  a  convenient  method,  where  dispatch  is  an  object, 
though  of  course,  it  is  not  incumbent  on  the  party  to  do  so,  but 
the  clerk  is,  on  the  contrary,  bound  to  furnish  the  copy  on 
payment  of  his  fee. 
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The  order  being  thus  entered,  and  a  certified  copy  obtained, 
a  copy  of  the  latter  should  be  served  on  the  opposite  party,  with 
a  formal  notice  endorsed,  to  the  efiect  that  it  is  a  copy  of  the 
order  so  made.  The  same  is  the  case  with  reference  to  orders 
of  course,  not  entered  with  the  clerk,  copies  of  which  should  be 
served  in  like  manner.  This  should  be  done  at  once,  and  should 
never  be  neglected  or  deferred,  for  the  obvious  reason  that  the 
time  within  which  an  appeal  may  be  taken  by  the  adverse 
party,  runs,  under  sec.  332,  from  the  date  of  that  service  only,  with- 
out reference  to  the  date  of  making  the  order ;  and,  if  that  precau- 
tion be  neglected,  the  time  for  lodging  such  an  appeal  will 
therefore  be  indefinitely  postponed. 

In  cases  where  a  motion  has  been  granted,  on  payment  of 
costs,  or  on  the  performance  of  any  condition,  or,  when  the  or- 
der requires  such  payment  or  performance,  the  party  whose 
daty  it  is  to  comply  therewith,  is,  by  rule  38  of  the  supreme 
court,  allowed  twenty  days  for  that  purpose,  unless  otherwise 
directed  in  the  order.  Where  costs  are  to  be  taxed,  the  party 
is,  by  the  same  rule,  allowed  fifteen  days  for  their  payment, 
after  taxation  upon  notice. 

The  enforcement  of  orders  will  be  hereafter  considered,  un- 
der the  heads  of  special  proceedings,  and  execution. 

The  questions  as  to  the  review  or  vacating  of  orders,  will  be 
likewise  fuljy  considered,  under  the  head  of  appeals.  Mc  parte 
orders  may  be  vacated  or  modified,  without  notice,  by  the  judge 
who  made  them ;  or  by  the  same,  or  any  other  judge,  on  notice 
in  the  usual  manner.  (See  Code,  sec.  324.)  Orders  of  any  na- 
ture may  be  set  aside  for  irregularity,  on  a  regular  application. 
An  order  may  also  be  revoked,  under  rule  87,  if  unduly  obtain- 
ed, by  means  of  a  second  application,  on  the  same  state  of  facts 
on  which  a  previous  motion  has  been  refused.  Orders  made 
upon  notice  are,  in  the  last  place,  reviewable  by  ifieans  of  an 
appeal,  under  the  provisions  of  the  Code  for  that  purpose,  as  con- 
sidered in  a  subsequent  division  of  the  work. 
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OF  PLEADING,  GENERALLY  CONSIDERED. 


CHAPTER  I. 

OF    THE    ESSENTIAL    REQUISITES    OF    PLEADING. 


Of  all  the  radical  and  searching  changes  effected  by  the 
Code,  perhaps  the  most  80»  is  that,  in  the  matter  of  pleading, 
the  whole  fabric  of  which,  in  actions  of  strictly  common  law 
cognizance,  has  been  swept  away  in  toto,  and  supplanted  by  a 
new  system,  borrowing  its  nomenclature,  and,  in  some  respects, 
its  general  forms,  from  the  former  equity  practice ;  but  yet,  in 
many  respects,  independent  of  the  rules  by  which  that  practice 
was  governed. 

The  preamble  of  the  Code  lays  down  this  intention  on  the 
part  of  the  Legislature,  in  the  widest  terms,  as  follows : 

''  Whereas,  it  is  expedient,  that  the  present  forms  of  aotions  and 
pleadings  in  cases  at  common  law  should  be  abolished,  that  the  dia* 
tinction  between  legal  and  equitable  remedies  should  no  longer  con- 
tinue, and  that  an  uniform  coarse  of  proceeding,  .in  all  cases,  should 
be  established.'' 

The  immediate  controlling  agent,  by  which  this  change  is 
effected,  is  section  69,  running  as  follows  : 

§  69.  The  distinction  between  aotions  at  law  and  smts  in  equity, 
and  the  forms  of  all  such  actions  and  suits,  heretofore  existing,  are 
abolished ;  and  there  shall  be  in  this  state,  hereafter,  but  one  form 
)of  action,  for  the  eoforcement  or  protection  of  private  rights,  and  the 
redress  of  private  wrongs,  which  shall  be  denominated  a  civil  action. 

By  section  140,  also,  the  following  provision  is  made,  the 
phraseology  being  rendered  still  stronger  and  more  definite^ 
.on  the  recent  amendments. 
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§  140.  All  tlio  forms  of  pleading  heretofore  existing,  are  abolished ; 
and,  hereafter,  the  forms  of  pleading  in  civil  actions,  in  courts  of  re- 
cord, and  the  rales  by  which  the  sufficiency  of  the  pleadings  are  to 
be  determined,  are  those  prescribed  by  this  act. 

In  Qtles  V.  Lycm,  4  Comst.  600,  1  C.  R.  (N.  S.)  267,  the 
necessity  of  keeping  the  preamble  of  the  Code  in  view,  by  those 
who  are  called  upon  to  interpret  its  provisions,  is  strongly  en- 
forced ;  and  the  effect  of  the  provisions  above  cited,  is  thus 
defined  :  "  They,**  i.  c,  Law  and  Equity,  "  were  to  be  blended 
and  formed  into  a  single  system,  which  should  combine  the 
principles  peculiar  to  each,  and  be  administered  thereafter 
through  the  same  forms,  and  under  the  same  appellation/* 

Although  the  adoption  of  a  general  and  uniform  system  of 
pleading,  in  all  cases,  is  a  most  desirable  object,  and  is,  above 
all  others,  the  grand  alteration  which  it  is  the  express  design 
of  the  Code  to  effect ;  and,  although  the  formal  distinctions 
between  Common  Law  and  Equity  pleadings  be,  as  unques- 
tionably they  are,  abolished  by  that  alteration ;  still,  such  is  not, 
and  cannot  be  the  case,  with  reference  to  the  essential  and 
inherent  distinctions  between  Law  and  Equity  themselves,  as 
two  separate,  though  connected  sciences. 

As  long  as  the  common  law,  with  all  its  attendant  doctrines, 
remains  an  existent  agent,  so  long  must  the  essentials  of  the 
two  systems,  as  hitherto  administered,  remain  indestructible. 
The  object  of  the  legislature,  doubtless,  was  to  blend  them  into 
one  harmonious  and  connected  whole,  as  far  as  practicable, 
both  as  to  matters  of  form  and  matters  of  substance,  and  much 
has  been  done  in  this  respect ;  but,  to  effect  it  wholly,  was, 
and,  as  regards  the  latter  especially,  must  ever  remain  beyond 
the  reach  of  their  powers. 

Distinct  and  positive  assertions  of  the  indestructibility  of  the 
distinctions  between  law  and  equity,  and  of  the  distinctive  princi- 
ples of  legal  and  equitable  relief,  appear,  it  may  be  safely  said, 
in  every  case,  in  which  the  matter  has  been  brought  seriously 
under  the  consideration  of  the  courts  throughout  the  state. 

In  Shxiw  V.  Jayne,  4  How.  119,  2  C.  R.  69,  the  earliest  case 
upon  the  subject  after  the  passage  of  the  Code,  the  position 
above  taken  is  maintained  in  the  clearest  and  most  positive 
terms. 

In  Knowlea  v.  Oee^  4  How.  317;  Hill  v.  McCarthy^  3  C.  R. 
49 ;  Msrrifidd  v.  Coohy,  4  How.  272  ;  and  Fhyd  v.  Dearborn,  2 
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C.  R.  17,  it  also  appears  unequivocally.  That,  although  the 
distinctive  forms  of  action  be  abolished,  the  principles  which 
always  have  governed  them  still  subsist  in  all  their  force,  is 
maintained  in  Hinds  v.  Myera^  4  How.  356 ;  and  McMnster  v. 
Booths  4  How.  427,  3  C.  R.  111.  In  no  case  does  the  general 
principle  come  out  with  greater  clearness,  than  in  Linden  v. 
Hepburn,  3  Sandf.  S.  C.  R.  068,  5  How.  188,  3  C.  R.  165  ;  and 
that  clearness  is,  if  possible,  still  augmented  in  JBurget  v.  JBisselly 
6  How.  192,  3  C.  R.  215 ;  The  Rochester  (My  Bank  v.  Suydarn^ 
5  How.  216  ;  Milliken  v.  Carey ^  5  How.  272,  3  C.  R.  250  (a 
case  in  which  a  restricted  view  of  the  question  is  taken  in  other 
respects) ;  Carpenter  v.  West^  5  How.  53 ;  Howard  v.  Tiffany^ 
3  Sandf.  S.  C.  R.  695,  1  C.  R.  (N.  S.)99;  and  Benedict  v. 
Seymour,  6  How.  298  ;  not  to  mention  numberless  other  deci- 
sions, in  which  the  same  rule  has  been  acted  upon  in  spirit,  though 
not  asserted  in  terms,  and  which  will  be  found  in  almost  every 
page  of  the  different  reports. 

Universal,  however,  as  has  been  the  assent  of  the  judicial 
body  to  the  general  principle  as  above  laid  down,  very  great 
differences  have  prevailed  amongst  them  as  to  the  minor  shades 
of  distinction  in  relation  to  its  reduction  into  practice ;  the  men* 
tion  of  which  differences  introduces,  as  its  necessary  conse* 
quence,  the  consideration,  in  a  general  point  of  view,  of  aver- 
ments of  facts  in  pleading. 

The  peculiar  incidents  to  each  of  the  different  proceedings  of 
complaint,  demurrer,  or  answer  and  reply,  the  only  modes  of 
pleading  now  allowable  under  the  Code,  will  be  considered 
hereafter ;  but  there  are,  nevertheless,  certain  broad  and  gen- 
eral principles,  common  to  all  these  forms  indiscriminately,  and 
which  will  be  now  dealt  with. 

The  observations  about  to  be  made,  are,  of  course,  inapplica- 
ble to  the  proceeding  of  demurrer,  nor  will  the  question  of 
merely  responsive  allegations  be  here  treated ;  the  following 
observations  will,  on  the  contrary,  be  strictly  confined  to  the 
general  principles  of  pleading,  which  govern  averments  of  the 
facts  necessary  to  be  put  in  issue,  either  in  support,  or  in  oppo- 
sition to  a  claim  ;  and  such  averments  only. 

The  general  principles  of  the  Code  in  relation  to  averments 
of  this  nature,  whether  in  complaint,  answer,  or  reply,  are,  in 
reality,  identical.  The  complaint  must  contain  "  a  plain  and 
concise  statement  of  the  facts  constituting  a  cause  of  action,  with- 
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out  unnecessary  repetition/'  (sec.  142,  sub.  2.)  The  answer, 
''a  statement  of  any  new  matter  constituting  a  defence  or 
coonter-claim,  in  ordinary  and  concise  language,  without  repe- 
tition," (sec.  149,  sub.  2.)  And  the  reply  "  may  allege  in  ordi- 
nary and  concise  language,  without  repetition,  any  new  matter 
not  inconsistent  with  the  complaint,  constituting  a  defence  to 
new  matter  in  the  answer,"  by  which  a  counter-claim  is  pleaded 
—sec.  153. 

The  omission,  in  the  present  measure,  of  the  additional  requi- 
sites imposed  by  the  Codes  of  1848  and  1849,  that  the  averments 
above  alluded  to  were  to  be  made  in  ''  ordinary"  language,  and 
**  in  such  a  manner  as  to  enable  a  person  of  common  understand- 
ing to  know  what  is  intended,''  is  significant.  Excellent  as  was 
the  meaning  of  that  provision,  to  carry  it  out  to  its  full  extent  was  a 
matter  of  the  utmost  difficulty,  if  not  wholly  impracticable ;  first, 
because  of  the  consequent  necessity  of  fixing  some  definite  guage 
of  what  is  or  is  not  **  common  understanding;"  and,  secondly, 
because  of  the  difficulty  of  stating  a  legal  cause  of  action  con- 
cisely, or  even  of  stating  it  at  all,  without  the  employment  of 
legal  terms,  involving  the  consequent,  and  perhaps  still  greater 
difficulty,  of  making  the  statement  thus  framed  intelligible  to  a 
person  of  ''  common  understanding,"  ignorant,  perhaps,  of  the 
very  meaning,  and,  certainly,  of  the  full  import  of  the  terms  so 
used. 

To  have  given  the  extended  interpretation  to  the  words  in 
question,  of  which,  in  strictness,  they  are  capable,  might  have 
been  the  means  of  introducing  a  system  of  averment,  so  loose, 
and  so  illogical,  as,  in  practice,  to  become  almost  intolerable  ; 
whilst  a  restricted  construction  of  those  words,  such  as  has,  in 
fact,  almost  universally  prevailed,  left  the  question  just  where 
the  present  amendments  of  the  section  have  now  placed  it.  By 
such  a  construction,  anecessity  of  making  his  pleadings  concise, 
intelligible,  and  explanatory  of  the  matter  really  at  issue,  was 
practically  imposed  upon  the  pleader  in  all  cases,  and  is  now  so 
imposed  in  terms. 

The  traditionary  forms  of  the  old  special  pleading  system  are 
therefore, as  already  stated,practically  abolished.  Under  certain 
circumstances,  however,  and  with  certain  modifications,  the  sub- 
stantial wording  of  those  forms  may  still  be  used,  and  used  with 
advantage,  especially  in  actions  which,  under  the  former  prac- 
tice, were  of  purely  common  law  cognizance.    Thus  in  Shaw  ▼. 
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Jayne^  4  How.  119 ;  2  C.  R.  69,  before  cited,  the  mode  of  stating  a 
cause  of  action  for  false  imprisonment,  as  theretofore  in  use  under 
the  old  practice,  was  held  to  be  all  that  was  necessary.  In 
DoVm/er  v.  Oibson^  3  C.  R.  153 ;  7  L.  O.  77,  a  most  decided  pre- 
ference 18  shown  for  the  employment  of  the  old-established  form 
of  a  count  for  goods  sold  and  delivered.  In  Leopold  v.  Poppen- 
heimeTf  I  C.  R.  39,  a  complaint  for  breach  of  promise  of  mar- 
riage, following  the  old  form  of  declaration,  was  declared  suf- 
ficient, with  some  slight  modifications  ;  and,  in  The  StoMridge 
Iron  Company  v.  Mellen,  6  How,  439,  it  was  considered  that  a 
complaint  against  a  common  carrier,  usiug  the  first  of  the  old 
common  law  counts,  would  be  good,  although  all  the  other  counts, 
the  pleader  having  employed  the  whole  of  the  old  form,  were 
to  be  stricken  out  as  redundant. — See  also  the  same  general 
principle  laid  down  in  Howard  v.  Tiffany^  2  Sandf.  S.  C.  R.  695, 
1  C.  R.  (N.  S.)  09. 

On  the  other  hand,  in  actions  ofan  equitable  nature,  a  decided 
preference  ought  to  be  given  to  the  forms  of  equity  pleading,  so 
far  as  they  are  consistent  with  the  Code. — Ooit  v.  Ooit^  6  How. 
53.  Although  the  forms  of  common  law  pleading  are  expressly 
abolished  by  the  preamble  of  that  measure,  those  in  equity  are 
not,  and  it  would  seem  that,  so  far  as  they  are  not  inconsistent 
with  the  Code,  they  are  not  repealed. 

As  a  general  rule,  however,  all  previous  forms  must  be  con- 
sidered as  abolished,  according  to  the  express  provision  to  that 
effect  in  section  69 ;  and  the  question  then  arises,  what  is  now 
the  proper  form  of  averments  of  fact  for  the  future,  both  gene- 
rally, and  with  reference  to  the  particular  form  of  relief  to  be 
sought  under  different  states  of  circumstances. 

There  can  be  no  doubt  but  that,  to  a  certain  extent,  the  same 
principles  of  averment  will,  for  the  future,  govern  the  pleadings 
in  all  actions  whatever,  whether  of  common  law  or  equitable 
cognizanbe ;  and  indeed  such  was,  in  many  respects,  the  case, 
even  under  the  former  system,  with  reference  to  those  general 
principles  which  lie  at  the  root  of  all  good  pleading  whatever, 
whether  legal  or  equitable.  It  would  be  difficult  to  find  a  clearer 
or  more  accurate  definition  of  what  pleadings  ought  to  be  un- 
der the  Code,  and  this,  in  all  cases,  and  without  reference  to  the 
peculiar  nature  of  the  relief  sought,  than  that  laid  down  in 
Boyce  v.  Brown^  7  Barb.  S.  C.  R  80,  in  the  following  words : — 
^The  pleader  may  use  his  own  language,  but  the  necessary 
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matter  must  be  there,  and  be  stated  in  an  intelligible  and  issu- 
able form,  capable  of  trial.  Facts  must  still  be  set  forth  ac- 
cording to  their  legal  effect  and  operation,  and  not  the  mere 
evidence  of  those  facts,  nor  arguments,  nor  inferences,  nor 
matter  of  law  only.**  ^  Nor  should  pleadings  be  hypothetical, 
nor  alternative,''  and  many  cases  under  the  old  practice  are 
cited.  ''Good  pleading  should  be  material,  single,  true,  unam- 
biguous, consistent,  and  certain  to  a  common  intent  as  to  time, 
place,  person,  and  quantity^  and  not  redundant  or  argumenta- 
tive/'  Again,  '^  As  a  general  rule,  a  pleading  to  be  good  by 
the  settled  principles  of  pleading  as  modified  by  the  Code,  must 
state  the  facts  constituting  a  legal  cause  of  action  or  ground  of 
defence ;  and  these  should  be  set  forth  in  a  plain,  direct,  definite, 
certain,  and  traversable  manner,  and  according  to  their  legal 
effect" 

To  this  extent,  then,  the  pleadings  in  all  actions,  of  virhatso- 
ever  nature,  must  conform  to  the  same  general  requisites  ;  but, 
from  this  point,  the  question  branches  out  into  many  ramifica- 
tions, on  which  the  different  courts,  and  different  branches  of 
the  same  court,  have  held  widely  diverse  opinions. 

The  grand  conflict  of  judicial  construction,  has  been  as  to 
whether  distinctions  ought  or  ought  not  to  be  drawn,  between 
the  mode  of  averment  of  causes  of  action,  or  grounds  of  de- 
fence, of  a  strictly  legal  nature  on  the  one  hand,  or  of  one 
strictly  equitable  on  the  other ;  or  whether,  on  the  contrary* 
the  same,  and  that  a  rigid  and  inflexible  system  of  averment,  is 
essential  in  all,  whether  legal  or  equitable,  in  their  nature  and 
origin ;  and  not  only  this,  but  some  cases  have  gone  so  far  as 
to  shadow  out  the  doctrine,  that  a  cause  of  action  belonging  to 
ihe  one  class,  cannot  be  met  by  a  line  of  defence,  belonging  to 
the  other,  though,  on  a  careful  comparison  of  the  whole  of  the 
reported  cases,  it  does  not  appear  that  this  view  was  sound, 
even  under  the  Codes  of  1849  and  1851 ;  see  Eill  v.  McCarthy, 
8  C.  R.  40;  Otis  v.  Sill,  8  Barb.  S.  C.  R.  102.  The  recent 
amendments  in  sees.  150  and  167,  put  the  point  now  beyond 
question,  that  such  joinder  is  admissible,  wherever  appropriate. 
In  Shaw  v.  Jayne,  4  How.  119,  2  C.  R.  69,  above  cited,  the 
more  liberal  view  on  this  contested  point  was,  for  the  first  time, 
asserted,  and  it  was  held,  ^Mhat  the  pleader  should  adopt  the 
form  of  his  statement  to  the  class,"  %,  e.,  of  legal  or  equitable 
actions  ^to  which  the  case  belongs.''     See  also  Otis  v.  SiH  8 
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Barb.  S.  C.  R.  102,  above  noticed.  In  Snowies  v.  Oee,  4  How, 
317,  it  was  admitted  that  '*  the  legislature,  by  adopting  the  forms 
of  chancery  pleadings,  had  given  unequivocal  indication  of  a 
preference  for  those  forms,"  and  that,  in  consolidating  two  dis- 
tinct systems  of  jurisprudence, ''  it  became  indispensable  to  bor- 
row something  from  each."  In  Linden  v.  Hepburn^  2  Sandf.  S. 
C.  R.  668, 5  How.  188,  3  C.  R.  165,  the  principle  that  the  dis- 
tinction between  legal  and  equitable  remedies  still  subsists,  is 
laid  down  in  the  clearest  terms.  In  Surget  v.  JBisseU,  5  How. 
102,  the  general  rule  above  referred  to,  i  e.,  that  the  mode  of 
statement  should  be  adapted  to  the  relief  claimed,  is  again 
clearly  repeated,  the  distinction  being  again  drawn  between 
actions  of  legal  and  equitable  cognizance,  and  the  principle  laid 
down,  that,  in  cases  where  there  was  any  doubt  whether  the 
action  or  defence  was  of  an  equitable  nature,  any  averments 
adapted  to  the  latter  contingency  ought  to  be  allowed  to 
stand ;  whilst,  in  The  Rochester  Bank  v.  Suydam,  5  How.  216, 
the  same -conclusions  are  enounced  with  the  utmost  clearness, 
and  in  the  following  terms : — 

"  The  kind  of  relief  given  by  a  court  of  equity,  imperatively 
required  a  different  mode  of  stating  the  case,  from  that  adopted 
in  the  common.law  courts. 

The  decree  in  chancery,  with  all  its  varied  provisions,  its 
conditions  and  limitations,  could  not  be  ingrafted  upon  the  re- 
cord of  a  common  law  action.  The  two  were  incompatible. 
From,  the  one  was  carefully  excluded  every  fact  not  essential 
to  enable  the  court  to  determine  for  which  party  to  give  judg- 
ment The  other  required  a  consideration  of  all  the  circum- 
stances bearing  upon  the  nature  of  the  judgment,  and  going  to 
modify  or  vary  its  provisions." 

The  learned  judge  then  summed  up  his  argument  as  follows : 

''  So  long  as  jurisdiction  in  equity  and  law  are  kept  distinct, 
and  courts  of  justice  are  permitted  to  adapt  the  relief  thus  af- 
forded to  the  facts  and  circumstances  in  one  class  of  cases* 
while  they  are  confined  to  a  simple  judgment  for  or  against  the 
plaintiff  in  all  others,  so  long  must  different  rules  be  applied  to 
pleadings  at  law  or  in  equity. 

''  To  do  this  is  not  inconsistent  with  the  provisions  of  the 
Code,  which  does  not  attempt  to  abolish  the  distinction  between 
law  and  equity,  even  if  the  legislature  had  the  power  to  do  so 
under  the  constitution. — See  Const.  Art  6,  sees.  8  and  5. 
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^  My  concIasioD  therefore,  is,  that  the  statement  of  facts  in  a 
complaint  should  be  in  conformity  with  the  nature  of  the  ac- 
tion. If  the  case,  and  the  relief  sought,  be  of  an  equitable  na- 
ture, then  the  rules  of  chancery  pleading  are  to  be  applied  ; 
otherwise  those  of  the  common  law." 

The  motion  to  strike  out  the  averments  there  complained  of, 
though  embracing  much  circumstantial  detail,  and  apparently 
many  matters  of  mere  evidence,  was  accordingly  denied,  ^  for 
the  reason  that  the  convenience  of  a  court  of  equity  is  pro- 
moted, by  having  as  many  of  the  circumstances  appear  in  the 
pleadings,  and  as  few  in  the  proofs,  as  possible,  and  for  the  other 
reasons  already  given/' 

In  Wooden  v.  Waffle,  6  How.  146,  the  reasoning  in  the  fore- 
going cases  is  reiterated  by  the  same  learned  judge  at  great 
length,  in  consequence  of  the  adverse  opinions  in  Millilcen  v. 
Oareyj  and  Williams  v.  Hayes,  hereafter  noticed!    The  distinction 
between  the  necessary  allegations  in  common  law  and  equity 
{headings  is  thus  drawn :    '*  The  allegations  in  a  pleading  at 
law,  consist  of  a  chain  of  facts  all  tending  to  establish  some  V^ . 
definite  legal  right.    An  equity  pleading,  on  the  contrary,  fre- 
quently, if  not  generally,  consists  of  an  accumulation  of  facts 
and  circumstances  without  logical  dependency,  but  the  accu- 
mulated weight  of  which  is  claimed  to  be  sufficient  to  raise  or 
defeat  an  equity.    If  a  single  link  be  destroyed  in  the  former, 
the  whole  conclusion  falls;  but,  if  you  abstract  a  fact  from  the 
latter,  you  have  not  of  necessity  broken  the  chain,  but  only 
diminished  the  weight  of  the  whole."    After  drawing  a  similar 
distinction  between  what  are  really  material  issues,  in  legal  and 
equitable  actions,  and  defining  the  latter  as  ^^  an  issue  upon  a 
fact  which  has  some  bearing  upon  the  equity,  and  ought  to  be 
established,"  but  not  a  mere  matter  of  evidence ;  and  stating 
as  one  of  the  reasons  why  chancery  pleading  was  made  more 
in  detail,  that  its  purpose  was  ^  to  put  the  court  in  possession 
of  all  the  facts  going  to  show  both  the  plaintiflT's  right  to  relief, 
and  what  that  relief  should  be ;"  the  learned  judge  proceeds 
to  lay  down,  that  this  reason  ''  is  in  no  way  affected  by  any  pro- 
vision of  the  Code.    Equity  jurisdiction  is  maintained.     It  is 
exercised  upon  the  same  principles,  and  to  the  same  extent,  as 
heretofore.    The  mode  of  trial  is  the  same.    The  relief  is 
adapted  to  the  circumstances  of  the  case.    Every  reason,  there- 
fore, which  ever  existed  for  a  full  statement  of  the  case,  exists 
now.*' 
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In  HcmiTdy.  Tiffany,  3  Sandf.  S.  C,  R.  696,  1  C.  R.  (N,  S.) 
09,  it  is  also  laid  down  that,  where  a  portion  of  the  relief  sought 
is  of  an  equitable  nature,  it  will  be  often  indispensable  to  set 
forth  facts,  which  need  not  be  stated  in  respect  of  the  other 
relief,  "  and  as  much  at  large  as  was  formerly  done  in  a  well- 
drawn  bill  in  chancery ;"  and  also,  that  the  ''facts  constituting  a 
cause  of  action,  include  not  merely  the  facts  upcm  which  the 
plaintiff's  right  to  relief  is  founded/'  but  also  ^^all  such  facts  as 
are  necessary  to  found  the  particular  relief  demanded,  and  to 
enable  the  court  to  give  the  proper  judgment  in  the  action." 

In  Minor  v.  Terry^  6  How,  208,  similar  principles  are  sus- 
tained in  relation  to  pleading  under  the  Code  generally  consid- 
ered, and  it  is  laid  down  that,  since  the  abolition  of  forms,  every 
action  is  analogous  to  an  action  on  the  case,  under  the  old 
practice,  in  which  the  pleader  was  accustomed  to  set  forth  the 
facts  of  his  case  particularly  and  at  large. 

The  Rule  with  reference  to  the  particular  subject  of  injunc- 
tion is  thus  laid  down :  ^  So,  in  a  complaint  in  equity,  in  most 
cases,  where  an  injunction  is  prayed  for,  it  is  competent  to  set 
out  the  facts  which  constitute  the  foundation  of  the  right  with 
particularity  and  minuteness." 

Chit  V.  Goity  6  How.  53,  before  cited,  is  likewise  a  strong 
authority  in  favor  of  the  doctrine,  that,  in  equitable  actions,  the 
former  practice  and  forms  in  equity  are  decidedly  to  be  pre- 
ferred. 

Such  then  is  the  view  taken  on  the  one  side  of  the  question, 
which  holds  that,  for  practical  purposes,  a  distinction  still  exists 
between  the  pleadings,  in  actions  of  a  purely  legal  or  purely 
equitable  nature ;  that,  in  actions  by  which  general  or  special 
relief  is  sought,  as  distinguished  from  those  for  the  simple  rd-* 
covery  of  money  or  of  damages,  a  greater  latitude  of  averment 
will  be  permitted ;  and  that,  wherever  the  case  is  one  of  doubt- 
ful cognizance,  the  courts  will  be  rather  disposed  to  allow  doubt- 
ful averments  to  stand,  than  to  strike  them  out,  at  the  risk  of 
striking  out  a  portion  of  what  the  party  himself  considers  to  be 
his  case,  and,  on  the  statement  of  which,  some  species  of  relief 
might  possibly  be  grounded  at  the  hearing. 

In  MUliken  v.  Ckrey,  5  How.  272,  3  C.  R.  250,  principles  in 
direct  opposition  to  the  above,  and,  in  particular,  in  direct 
opposition  to  those  in  Soward  v.  Tiffany,  above  cited,  are 
enounced;  and  a  number. of  averments^  tending  to  str^igthen 
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a  case  for  equitable  relief,  and,  in  particufar,  tending  to  show 
the  necessity  of  an  injunction  being  granted,  were  struck  out 
as  surplusage.  Though  admitting,  that  there  are  ''  actions  of 
legal  and  equitable  cognizance,  between  which,  as  heretofore, 
the  constitution  and  the  laws  recognize  a  distinction,"  (on  which 
point  the  case  has  been  before  cited,)  the  learned  judge  con- 
sidered, neyertheless,  that,  as  regards  matters  of  pleading,  that 
distinction  does  not  exist ;  that,  under  the  Code,  a  bare  and 
Daked  statement  of  the  facts  sufficient  to  ground  a  title  to  relief, 
is  all  that  is  admissible :  and  that  nothing  more  than  this  can  be 
allowed,  even  in  actions  of  equitable  cognizance,  under  which 
head  the  case  itself,  (a  suit  to  set  aside  a  trust  deed  o.n  the 
ground  of  fraud,)  was  clearly  to  be  classified.  A  number  of 
statements  tending  to  establish  such  fraud  on  the  part  of  the  per- 
sons against  whom  relief  was  sought,  were  accordingly  consid- 
ered to  be  irrelevant,  and  an  injunction  was  denied,  upon  the 
complaint  as  it  then  stood,  on  the  ground  that  those  statements 
could  not  properly  stand  as  part  of  it,  but  must  be  separately 
brought  before  the  court  on  affidavit,  the  pleading  itself  being 
confined  to  a  simple  statement  of  the  facts  constituting  the  cause 
of  action,  to  the  exclusion  of  collateral  or  corroborating  circum- 
stances. See,  also,  on  this  last  point,  Putnam  v.  Putnam^  2  C. 
R.  64.  In  Floyd  v.  Dearborn^  2  C.  R.  17,  a  rigid  view  on  the 
subject  is  likewise  taken ;  and  in  Barton  v.  Sackett,  1  C.  R.  96, 
similar  principles  were  indirectly  renounced :  but  the  strongest 
authority  in  support  of  this  restricted  construction,  in  Dollner 
V.  Gibson  J  3  C.  R.  153,  7  L.  O.  77,  a  decision  which,  if  sus- 
tained, re-establishes  the  old  system  of  common  law  plead- 
ing in  all  its  strictness,  and  sets  completely  at  nought  the 
abolition  of  the  forms  of  that  system,  enacted  by  section  140. 
The  opinion  in  this  case  declares,  in  actual  words,  that  that 
abolition  '*  in  reality  amounted  to  nothing,"  and  lays  down  as 
a  rule,  that,  not  **  the  facts  constituting  the  cause  of  action,"  as 
provided  by  section  142,  as  those  facts  actually  occurred,  but, 
on  the  contrary,  the  legal  conclusions  derived  from  those  facts, 
form,  not  merely  the  proper,  but  the  only  admissible  subjects  of 
averment 

The  statement  there  drawn  in  question,  was  one  to  the  effi^ct 
that  a  certain  sale  was  made  by  one  Adam  Maitland,  as  agent 
on  behalf  of  the  defendant,  instead  of  averring  the  sale,  as 
doubtless  might  have  been  done,  as  one  to  the  defendant  him- 
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self:  and  the  learned  judge  granted  a  motion  to  strike  out  all 
the  averments  in  relation  to  or  connected  with  Maitland's 
agency,  as  immaterial,  though,  by  doing  so,  the  whole  cause  of 
action  was  stricken  out.  See  the  same  case  as  hereafter  no- 
ticed, on  the  consideration  of  immaterial  or  redundant  aver- 
ments; and  the  measures  to  be  pursued  in  relation  thereto. 
N.  B. — It  would  appear,  from  a  paragraph  in  the  New-York 
Herald  of  7th  March,  1852,  that  this  decision  has,  in  fact,  been 
reversed  by  the  general  term  ;  and,  though  not  yet  formally 
reported,  it  will  probably  be  so  before  long.  In  Pattison  v. 
Taylor^  8  Barb.  S.  C.  R.  250,  1  C.  R.  (N.  S.)  174,  it  was  also 
held,  that  statements  of  circumstances  tending  to  establish  that 
a  mortgage,  sought  to  be  foreclosed,  had  been  long  since  paid 
off,  were  immaterial,  and  that  payment  of  such  mortgage 
ought  to  have  been  pleaded,  and  the  circumstances  stated 
brought  forward  as  evidence  in  proof  of  that  averment. 

The  cases  last  cited  are  in  unquestionable  conflict  with  those 
in  the  previous  division,  and  it  is  submitted  in  conflict  also 
with  the  general  principle  of  the  Code  itself.  The  spirit  of  that 
measure  unquestionably  is  to  do  away  with  all  technical  rules, 
as  such — a  spirit  especially  evidenced  by  sec.  159,  which  pro- 
vides that,  in  the  construction  of  a  pleading  for  the  purpose  of 
determining  its  effect,  its  allegations  shall  be  liberally  construed 
with  a  view  to  substantial  justice  between  the  parties.  See 
also,  sec.  176,  to  a  similar  effect.  The  measure,  taken  as  a 
whole,  is  one  of  a  remedial,  and  not  of  a  restrictive  nature,  and 
ought  to  be  so  construed  ;  and  wherever  any  doubt  exists  as 
to  its  proper  construction,  the  preponderance  ought  to  be  in 
favor  of  enlarging,  rather  than  derogating  from  the  remedial 
provisions  it  contains.  Construing  it  in  this  spirit,  a  plaintiff  or 
defendant  ought,  within  reasonable  limits,  to  be  allowed  the 
privilege  of  stating  his  case  in  whatever  manner  he  may  chose, 
provided  he  comply  with  the  general  requisites  prescribed.  So 
far  indeed  from  any  tendency  to  contract  the  rules  of  equitable 
pleading,  and  to  bind  down  the  mode  of  averment  in  equitable 
cases  by  the  strict  and  rigid  forms  of  the  common  law,  being 
evidenced ;  a  directly  contrary  spirit  is  manifested  by  the  positive 
intention  to  abolish  those  forms  altogether,  as  expressed  in  the 
preamble,  (in  which  those  in  Equity  are  not  even  alluded  to) ; 
and  by  the  fact  that,  in  the  body  of  the  act,  the  usual  course  of 
equity  pleading  is  prescribed,  and  the  very  names  of  equity 
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pleadings  adopted  without  alteration,  except  in  the  mere  sub- 
stitution of  the  term  **  complaint''  for  the  term  **bill/' 

The  principles  laid  down  in  the  four  cases  last  cited,  are  un- 
qaestionably,  if  sustained  to  their  full  extent,  a  complete  aboli- 
tion of  all  equitable  pleading  whatever,  and  amount  to  a  decla- 
ration that  the  most  rigid  rules  of  averment,  according  to  the 
spirit  of  the  old  common  law  system,  are  still  enforceable  in  all 
their  pristine  strictness,  in  all  cases,  whether  of  legal  or  equita- 
ble origin. 

This  species  of  interpretation,  especially  as  carried  out  in  the 
two  last  cases,  seems  also  to  militate  irreconcilably  with 
another  important  class  of  decisions,  which  lay  down,  in  distinct 
terms,  the  principle  that,  under  the  C<Jde,  the  actual /ocfo  of  the 
case  form,  and  form  alone,  the  proper  subjects  of  pleading,  and 
that  conclusions  of  law,  as  such,  are  not  admissible  at  all,  and,  if 
standing  alone,  will  neither  sufGce  to  establish  a  cause  of  ac- 
idn,  nor  to  constitute  a  defence. 

Thus  in  Beers  v.  Squire^  1  C.  R.  84,  a  mere  denial  of  indebted- 
ness, equivalent  to  the  old  plea  of  nil  debetf  unaccompanied  by 
any  allegation  of  facts,  was  held  to  be  no  defence  at  all  to  an 
action  on  a  promissory  note,  and  the  answer  was  accordingly 
stricken  out  as  frivolous,  and  judgment  awarded  on  a  motion 
for  that  purpose.  In  Pierson  v.  Coohy^  1  C.  R.  91 ;  and  McMur- 
ray  v.  Oiffordj  5  How.  14,  the  same  point  was  decided ;  and 
similar  views  are  expressed  in  Mier  v.  Oartledge^  4  How.  115 ; 
2  C.  R.  125.  In  Mullen  v.  Kearney^  2  C.  R.  18,  though  no  fa.cts 
are  given,  the  same  principle  is  applied  to  all  cases,  in  the  fol- 
lowing words,  i,  e,j  "  An  answer  which  admits  all  the  facts  .on 
which  the  plaintiff's  cause  of  action  is  founded,  and  merely  de- 
nies generally  that  the  plaintiff  has  a  cause  of  action,  is  frivo- 
lous, and  will  be  stricken  out." 

In  Berdley  v.  Jones^  4  How.  202,  a  mere  denial  of  interest  in 
the  premises  there  in  controversy,  without  stating  facts  to  dis- 
prove specific  allegations  showing  that  such  an  interest  existed, 
was  again  held  to  be  bad  ^  because  it  did  not  involve  a  travers- 
able fact,  but  merely  a  conclusion  of  law.*'  In  Russell  v. 
Chpp,  4  How.  347 ;  7  Barb.  S.  C.  R.  482 ;  3  C.  R.  64  ;  (?fen. 
ny  V.  Hilchinsj  4  How.  08 ;  Tucker  v.  Rushton^  2  C.  R.  59 ;  7 
L.  O.  315 ;  Neefas  v.  Khppenimrgh,  2  C.  R.  76 ;  Stewart  v. 
BovJton^  6  How.  71 ;  9  L.  O.  353 ;  and  Ihvo  v.  Woodwortli,  4 
Comst.  249 ;  1 C.  R.  (N.  S.)  262,  the  same  positions  are  fully  sus- 
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tained.  The  point,  therefore,  that  mere  conclusions  of  law  are 
not  admissible  as  matters  of  defensive  pleading,  appears  to  be 
unquestionably  established.  If  not  admissible  as  a  defence,  it 
seems  to  follow,  as  a  necessary  conclusion,  that  averments  of 
this  description,  standing  alone,  are  not  sufficient  for  the  estab- 
lishment of  a  cause  of  action ;  and  that  the  facts  themselves  of 
the  case,  as  they  really  occurred,  and  not  the  legal  conclusion 
to  be  drawn  from  them,  ought,  in  all  cases,  to  be  pleaded.  The 
circumstance  that  the  party  may  be  obliged,  under  the  new 
system,  to  swear  to  every  fact  he  avers  in  his  pleading,  and, 
though  willing  to  swear  to  such  fact  as  it  actually  occurred, 
might  most  conscientiously  object  to  swear  positively  to  the 
conclusion  of  law  to  be  drawn  from  it,  is  also  a  consideration 
entitled  to  its  full  weight.  It  seems  to  follow  as  a  necessary 
consequence  from  the  foregoing  premises,  that,  what  is  law 
with  respect  to  defensive,  must  be  law  with  respect  to  aggres- 
sive pleading,  and  that  the  principle  laid  down  in  JDoUner  v. 
GHhsoriy  and  PaUison  v.  TayloVj  i.  e.,  that  the  legal  conclusion  de- 
rived from  the  facts  of  the  case,  and  not  the  facts  themselves, 
on  which  that  conclusion  is  founded,  as  those  facts  occurred, 
ought,  and  ought  alone,  to  be  averred  in  a  complaint,  cannot 
be  sound.  If  not,  then,  a  fortiorij  the  principle  that  such  facts 
cannot  be  pleaded  at  all  in  the  form  in  which  they  really  hap- 
pened, and,  if  so  pleaded,  will  be  actually  struck  out  as  irrele- 
vant, seems  incapable  of  standing  the  test  of  critical' inquiry. 

Although,  then,  the  general  doctrine  of  the  fnore  liberal 
cases  on  the  subject  of  equitable  averments,  and  particularly 
that  laid  down  in  the  cases  of  The  JRochester  City  Bank  v.  /!&^- 
darrij  Wooden  v.  Waffle,  and  Coit  v.  Coit,  appears  to  be  unques- 
tionably preferable ;  still  that  doctrine  must  not  be  carried  too 
far.  A  plaintiff  seems  doubtless  at  liberty  to  state  an  equitable 
cause  of  action,  in  substantially  the  same  manner  in  which  it 
was  formerly  stated  in  a  well-drawn  bill  in  chancery,  accord- 
ing to  the  rule  laid  down  in  Howard  v.  Tiffany ;  but  still  be  is 
by  no  means  freed  from  the  observance  of  all  rules  whatever, 
in  relation  to  his  averments  of  that  cause  of  action ;  nor  is  he 
at  liberty  to  wander  into  clearly  irrelevant  matter,  or  to  intro- 
duce, as  forming  part  of  those  averments,  matters  not  bearing 
directly  upon  his  title  to  relief,  but  merely  useful  as  probative 
facts  in  support  of  that  title.  Though  substantially  preserved 
under  the  Code,  the  powers  of  the  pleader  in  relation  to  equit- 
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able  averments,  are  not  increased  by  it.  They  are,  on  the 
contrary,  lessened  in  many  respects,  inaimuch  as  the  abolition 
of  equitable  pleading  as  a  means  of  obtaining  discovery,  of  ne- 
cessity narrows  the  field  of  admissible  allegations,  and  confines 
them  simply  to  those  directly  going  to  establish  a  cause  of  ac- 
tion, or  a  right  to  relief  connected  with  that  cause. 

That  the  substantive  facts  of  the  case,  and  those  only,  form 
the  only  proper  subject  of  averment  in  all  pleading  whatever, 
and  especially  in  pleadings  under  the  peculiar  provisions  of  the 
Code:  and  that  merely  collateral  or  probative  circumstances, 
Dot  directly  tending  to  establish  the  cause  of  action,  in  common 
law  cases,  or  to  bear  upon  or  modify  the  relief  to  be  granted, 
where  that  relief  is  equitable  or  special,  are  inadmissible  in  alf 
cases  whatever,  whether  legal  or  equitable,  is  a  leading  feature 
in  every  decided  case  upon  the  subject,  whether  taking  the 
stricter  or  the  more  liberal  view  of  the  general  question. 

In  Boyce  v.  Brown^  7  Barb.  S.  C.  R.  80,  cited  at  the  outset 
of  these  observations,  the  above  doctrine  is  broadly  stated. 
That  **  issuable  facts,  essential  to  the  cause  of  action  or  de- 
fence, and  not  the  facts  or  circumstances  which  go  to  establish 
such  essential  facts:"  thaf  facts  only,  and  not  the  mere  evi- 
dence of  facts,"  should  be  stated ;  are  the  principles  laid  down 
in  Shaw  v.  cTayn^,  4  How.  119,  and  Knowles  v.  Oee^  4  How. 
317.    In  the  recent  case  of  Willvomis  v.  Hayes,  5  How.  470,  the 
same  views,  especially  as  they  are  laid  down  in  Knowles  v.  (?ee, 
are  fully  concurred  in  ;  and  the  authority  of  the  last  case  is  fully 
confirmed  by  The  Eensselaer Plank  Soad  Co.  v.  Wetsel^  6  How.  68 ; 
and  Stewart  v.  Bcuton,  6  How.  71,  0  L.  O.  353.     In  Howard 
V.  T^any,  3  Sandf.  S.  C.  R.  695,  1  C.  R.  (N.  S.)  99,  before 
cited  as  one  of  the  strongest  cases  in  favor  of  the  liberal  doc- 
trine of  averment,  the  same  view  is  adopted,  and  statements  of 
probative  circumstances  were  ordered  to  be  stricken  out.    The 
same  principles  are* distinctly  stated  in  MiUiken  v.  Cary,  5  How. 
272 ;  3  C.  R.  250  ;  Floyd  v.  Dearborn,  2  C.  R.  17  ;  Ingersoll  v. 
IngersoU,  I  C.  R.  102 ;  HoUn^  v.  Oibson,  3  C.  R.  153 ;  7  L.  O. 
77  (which,  on  this  point,  is  perfectly  in  accordance  with  the 
other  decisions)  ;  Russell  v.  Clapp,  4  How.  347  ;  7  Barb.  S.  C.  R. 
482 ;   3  C.  R.  64  ;    Olenny  v.  Hitchins,  4  How.  98  ;   Lewis  v. 
KendaUy  6  How,  59  ;   Wooden  v.  Waffle,  6  How.  145  ;  and  nu- 
merous other  authorities,  in  which  the  principle  either  appears 
ia  direct  terms,  or  is  collaterally  referred  to,  or  acted  upon. 
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A  similar  question  has  been  raised,  as  to  whether,  in  cases 
where  the  defendant  i^arrestable,  allegations  of  fraud,  on  which 
to  ground  an  execution  against  the  person,  ought  or  ought  not 
to  be  insei*ted  in  the  complaint ;  and  much  discussion  has  arisen 
on  the  subject.  The  cases  in  favor  of,  and  against  the  admissi- 
bility of  such  allegations,  are  very  nicely  balanced.  The  pre- 
vailing opinion  would  seem  to  be,  that  such  allegations  are  ad- 
missible, if  going  to  the  cause  of  action  itself,  and  stated  in  a 
direct  and  not  a  probative  form,  so  as  to  present  a  distinct  issue, 
without  wandering  into  collateral  circumstances.  See  this 
point  fully  considered  hereafter,  under  the  head  of  arrest.  Ar- 
guments, too,  standing  alone,  are  inadmissible  as  matters  of 
pleading ;  the  material  and  traversable  facts  must  be  alleged, 
and  not  left  to  inference. — Lewis  v.  KendaU,  6  How.  59. 

The  mere  averment  of  the  intentions  of  parties  in  executing 
a  written  instrument,  without  any  direct  allegations  of  mistake, 
or  surprise,  or  any  facts  tending  to  such  a  conclusion,  was,  in 
accordance  with  the  general  principle  that  facts  not  conclu- 
sions, are  to  be  averred,  held  to  be  bad  pleading,  in  Barton  v. 
Sackettj  1  C.  R.  96  ;  3  How.  358.  lodeiiniteness,  in  general,  is 
an  objection  which  must,  on  all  occasions,  be  provided  against. 
An  answer,  not  giving  proper  particulars  of  a  demand  of  set- 
off, but  following  the  words  of  the  old  common  law  counts  in 
assumpsit,  was  accordingly  held  to  be  bad  in  Wiggins  v.  Gaus^ 
3  Sandf.  S.  C.  R.  738  ;  1  C.  R.  (N.  S.)  1 17.  Thus,  also,  a  bare 
averment  in  slander,  that  '^what  the  defendant  said  of  the 
plaintiff  was  true,''  no  fiacts  being  stated  in  support  of  a  justifi- 
cation, was  overruled. — Anon.  3,  How.  406.  So  likewise  in 
an  action  on  a  promissory  note,  where  the  allegations  in  the 
complaint  were  insufficient,  a  mere  denial  that,  by  **  reason  of" 
the  allegations  in  the  complaint,  the  plaintiff  was  entitled  to 
judgment,  without  specifically  taking  the  objection,  or  travers- 
ing any  point  in  the  complaint,  was  held  to  be  no  denial. — Eoxie 
V.  Oushman,  7  L.  O.  149. 

Hypothetical  pleading  is  also  clearly  bad.  Facts,  when 
pleaded,  must  be  pleaded  directly  and  to  the  point,  and  neither 
liypothetically  nor  alternatively.  This  is  so  clear  a  point,  that 
it  seems  almost  unnecessary  to  cite  authorities  on  the  subject. — 
McMurray  v.  Oifford,  5  How.  14 ;  Sayks  v.  Wooden^  6  How.  84 ; 
P(yrter  v.  McOreedy^  1  C.  R.  (N.  S.)  88 ;  and  Lewis  v.  KendaR, 
6  How.  59 ;  are  decisions  directly  in  point    In  Boyce  v.  Broumy 
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3  How.  301,  the  law  is  also  laid  down  in  similar  terms,  and  an 
answer  held  to  be  bad,  as  being,  amongst  many  other  objections, 
hypothetical. — See,  also,  Williams  v.  Hayes,  5  How.  470  ;  1  C. 
R.(N/S.)148. 

The  facts  of  the  case  must,  in  every  form  of  action,  be  set 
forth  with  sufficient  certainty,  so  as  to  give  the  court  adequate 
data  on  which  to  ground  a  judgment,  or  demurrer  will  lie. — 
TaRman  v.  Oreen,  3  Sandf.  S.  C.  R.  437. 

The  repetition  of  the  same  cause  of  action,  or  ground  of  de- 
fence, in  other  terms,  as  under  the  old  common  law  system,  is 
inadmissible  under  any  circumstances.  Thus,  where,  in  an  ac- 
tion against  a  common  carrier,  the  complaint  contained  six  dif- 
ferent statements  of  the  cause  of  action,  copied  from  the  counts 
nnder  the  old  practice,  all,  except  the  first,  were  ordered  to  be 
stricken  out. — Stockbridge  Iron  Co.  v.  Afellen,  5  How.  439. 

The  above  remarks  sum  up  that  portion  of  the  general  con- 
sideration of  essentials  in  pleading,  which  treats  of  averments, 
inadmissible  in  their  nature,  and  therefore  proper  to  be  stricken 
out  on  the  ground  of  their  irrelevancy  or  redundancy.  The 
particular  considerations  on  this  subject,  in  relation  to  each 
pleading  separately  viewed,  will  be  treated  of  hereafter.  The 
remedies  of  the  party  aggrieved,  in  this  respect,  are  either  by 
a  motion  to  strike  out  the  redundant  portions  under  sec.  160 ;  or, 
as  regards  defensive  pleadings,  by  an  application  for  judgment, 
Qoder  sec.  152,  or  sec.  247,  if  such  pleading  be  wholly  irrele- 
vant or  frivolous,  subjects  which  will  be  severally  considered 
hereafter. 

The  grounds  of  redundant,  or  mistaken  averments,  are,  how- 
ever, not  the  only  ones  on  which  pleadings,  generally  consid- 
ered, may  be  impeached  ;  insufficiency  is,  on  the  other  hand, 
an  objection  equally  fatal,  or  even  still  more  so,  and  one  which 
may,  moreover,  be  taken  at  any  stage  of  the  action.  Under 
this  classification  may  be  placed  the  averment  of  a  bare  legal 
conclusion,  unsupported  by  any  statement  of  facts  whatever,  as 
before  noticed  ;  but  the  more  common  form  of  defect  is  the 
omission  to  state  facts  sufficient  to  constitute  a  cause  of  action, 
or  a  valid  ground  of  defence. 

On  this  subject  it  is  more  difficult  to  lay  down  any  rules  of 
universal  application ;  every  case  must,  in  fact,  depend  upon  its 
own  circumstances,  and  each  step  in  pleading  has  its  own  pe- 
culiar rules  as  to  sufficiency  or  insufficiency.     These  questions 
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will  therefore  be  more  conveniently  considered,  as  applicable  to 
each  distinct  stage  in  the  pleadings  themselves,  and  especially 
under  the  head  of  Demurrer,  the  proper  medium,  in  all  cases,  for 
the  taking  of  objections  of  this  nature. 

Before  quitting,  however,  the  subject  of  the  essential,  and 
entering  upon  that  of  the  formal  requisites  of  pleadings,  gener- 
ally considered,  one  or  two  general  remarks,  in  the  nature 
rather  of  cautions  than  of  rules  of  practice,  seem  expedient. 

In  any  pleading  whatsoever,  no  greater  mistake  can  be 
committed,  than  to  aver  too  much  :  or^  in  fact,  to  aver  more  than 
is  absolutely  necessary,  for  the  purpose  of  establishing,  either  the 
cause  of  action,  or  ground  of  defence. 

Every  known  circumstance  of  the  case  must,  of  course,  be 
well  and  maturely  weighed  at  the  outset.  No  more  dangerous 
error  can,  in  fact,  be  committed  than  to  defer  a  complete  in* 
vestigatiqn  in  this  respect,  until  the  cause  approaches  a  hear- 
ing. The  probable  defence,  or  probable  reply,  to  be  put  in, 
must  be  realized  in  the  mind  of  the  pleader,  whilst  framing  hia 
original  statements,  as  far  as  practicable,  and  his  case  shaped 
accordingly. 

The  insertion  of  conjectural  allegations  is,  however,  on  the 
other  hand,  a  most  perilous  course,  and  one  to  be  avoided,  un* 
der  almost  every  possible  state  of  circumstances,  both  as  afford- 
ing evidence  of  a  sense  of  weakness,  and  also  as  calculated  to 
suggest  the  taking  of  objections  that  might  otherwise  have  es- 
caped notice.  The  grand  object  in  all  pleadings,  should  be 
to  state  exactly  enough  to  maintain  the  party's  own  case, 
and  to  furnish  a  ground  for  the  introduotion  of  the  evidence  by 
which  it  is  proposed  to  be  established ;  to  state  everything  ne- 
cessary for  these  purposes,  and  to  state  not  one  word,  not  one 
syllable  more.  Every  unnecessary  allegation,  however  apparently 
trivial,  gives  pro  tanto  an  advantage  to  the  adversary.  The  object 
proposed  should  be  to  let  him  see  as  little  as  possible  of  the  de- 
tails of  your  case,  and  to  gain  as  great  an  insight  as  possible  into 
the  details  of  his,  before  those  details  come  out  on  the  trial :  and 
whichever  of  the  two  parties  accomplishes  this  the  most  com- 
pletely, has,  coeteris paribus,  the  greatest  advantage.  In  every  case 
also,  whilst  alleging  the  necessary  facts,  care  must  be  taken  to 
allege  them,  or  rather  to  allege  the  conclusion  founded  upon 
them,  in  such  general  terms  as  to  afford  ground  for  the  intro- 
duction of  every  species  of  evidence  whatever,  either  direct 
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or  collateral,  which  may  possibly  bear  upon  the  issue  to  be 
tried.  The  judicious  employment  of  terms,  and  even  the  sub- 
stitution of  one  word  for  another,  of  almost  the  same  general 
import  may  often  accomplish  this,  and  may  perhaps  lead  to  the 
most  important  ultimate  results. 

Another  general  consideration,  or  rather  general  caution,  and 
that  a  caution  not  applicable  to  pleading  alone,  but  to  every 
proceeding  in  a  cause,  from  its  outset  to  its  close,  is  this,  i,e,j  that 
wherever  the  relief  claimed,  or  the  statement  adapted  to  the  de- 
mand of  that  relief,  is  grounded  upon  any  special  statutory 
provision,  either  as  contained  in  the  Code  itself  or  in  any  other 
measure,  the  exact  words  of  the  provision  acted  upon  should,  in 
every  case,  be  followed,  and  the  statutory  provision  specially 
referred  to ;  although  possibly,  in  many,  the  sentence  might 
seem  to  have  a  better  turn,  if  some  slight  deviation  were  made 
in  the  phraseology.  If  the  actual  words  of  the  statute  are  de- 
parted from,  the  party  so  framing  his  pleading  or  proceeding 
can  never  be  certain  but  that  the  ingenuity  of  his  adversary  may 
detect,  and,  when  detected,  may  avail  himself  of  some  latent  ir- 
regularity or  latent  defect  in  his  mode  of  statement ;  but  if  ^  those 
words  be  strictly  followed,  his  proceedings  must  at  least  be  re- 
gular in  form,  and,  if  he  fail  in  success,  it  will  not  be  through  any 
omission  of  his  own  in  that  respect.  To  the  judge,  too,  before 
whom  the  matter  is  to  come,  a  rigorous  compliance  with  this  rule 
cannot  but  be  highly  acceptable,  because  it  relieves  him  from  the 
necessity  of  an  extra  consideration  of  the  subject,  and  also  from 
the  liability  of  having  his  time  wasted,  and  his  attention  dis- 
tracted, with  minor  and  technical  points,  wholly  unconnected 
with  the  real  merit  of  the  controversy. — See  the  case  of /Sb^rop- 
pdv.  Cloming^2  Comst.  182,  divided  in  accordance  with  these 
views. 


CHAPTER  11. 

OP  THE  FORMAL  REQUISITES  OF  PLEADING. 


All  pleadings,  or  copies  of  pleadings,  of  whatever  nature,  are 
required  by  Rule^  44,  of  the  supreme  court,  to  be  fairly  and  leg- 
ibly written,  and,  where  exceeding  two  folios  in  length,  they 
must  have  the  folios  distinctly  marked  in  the  margin.    A  strict 
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compliance  with  this  rule  seems  to  be  very  generally  dispensed 
with,  but  still  the  rule  exists,  and,  ash  may  at  any  moment,  or 
on  any  occasion,  be  enforced,  the  only  perfectly  safe  course 
will  be  a  literal  compliance  with  it  on  all  occasions.  The  name 
and  residence  of  the  attorney,  or  party  prosecuting  in  person, 
must  also  be  endorsed  on  any  copies  served. — See  Rule  6. 

The  first  requisite  essential  in  every  pleading,  is  that  of  sub- 
scription by  the  party  or  by  his  attorney — sec.  156.  This  is 
necessary  in  nil  cases,  and  can  never  be  dispensed  with.  In 
practice  the  attorney  almost  universally  subscribes,  even  when 
the  pleading  is  verified  by  the  party.  In  Hvhhel  v.  Limngston,  I 
C.  R.  63,  the  signature  to  the  affidavit  of  verification  was  held 
to  be  a  sufficient  subscription  to  the  pleading,  though  of  course 
this  case  is  one  of  those  which  are  calculated  to  serve  as  a  cau- 
tion, and  not  as  a  precedent. 

The  next  essential  form,  with  regard  to  pleadings  in  general, 
is  that  of  verification,  as  to  which  the  Code  provides  as  fol- 
lows : — 

§  157.  The  verification  must  be  to  the  effect,  that  the  same  is 
true  to  the  knowledge  of  the  person  making  it,  except  as  to  those 
matters  stated  on  information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true :  and  most  be  by  the  affidavit  of  the  party,  or  if 
there  be  several  parties  nnited  in  interest,  and  pleading  together,  by 
one  at  least  of  snch  parties  acquainted  with  the  facts,  if  such  party 
be  within  the  connty  where  the  attorney  resides,  and  capable  of  mak- 
ing the  affidavit.  The  affidavit  may  also  be  made  by  the  agent  or 
attorney,  if  the  action  or  defence  be  founded  npon  a  written  instra- 
ment  for  the  payment  of  money  only,  and  such  instrument  be  in  the 
possession  of  the  agent  or  attorney,  or  if  all  the  material  allegations 
of  the  pleading  be  within  the  personal  knowledge  of  the  agent  or  at- 
torney. When  the  pleading  is  verified  by  any  other  person  than  the 
party,  he  shall  set  forth  in  the  affidavit  his  knowledge,  or  the  grounds 
of  his  belief  on  the  subject,  and  the  reasons  why  it  is  not  made  by 
the  party.  When  a  corporation  is  a  party,  the  verification  may  be 
made  by  any  officer  thereof ;  and  when  the  state,  or  any  officer  there- 
of in  its  behalf  is  a  party,  the  verification  may  be  made  by  any  per- 
son acquainted  with  the  facts.  The  verification  may  be  omitted  when 
an  admission  of  the  truth  of  the  allegation  might  subject  the  party  to 
prosecution  for  felony.  And  no  pleading  can  be  used  in  a  criminal 
prosecution  against  the  party,  as  proof  of  a  fact  admitted  or  alleged 
in  such  pleading. 

This  section  was  extensively^  amended  on  the  revision  of 
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1651,  especially  with  reference  to  the  powers  given  to  agents  or 
attoraeySy  to  verify,  instead  of  their  principals,  in  cases  where 
all  the  facts  are  within  the  personal  knowledge  of  the  former. 
The  provisions  as  to  the  omission  of  verification  in  certain 
cases,  in  the  two  last  clauses,  are  new  also,  having  been  omit- 
ted in  the  Code  of  1840,  though  that  of  1848  contained  a  clause 
to  that  effect  This  last  amendment  is  in  accordance  with  the 
doctrine  laid  down  in  the  cases  of  Clapper  v.  Fitspatrick,  1  C. 
R.  69,  3  How.  314  ;  HiU  v.  MuUer,  2  Sandf.  S.  C.  R.  684;  8  L. 
0.  90 ;  Bailey  v.  Becmj  6  Barb.  S.  C.  R.  297 ;  and  White  v. 
,  Cummings,  3  Sandf.  S.  C.  R.  716 ;  1  C.  R.  (N.  S.)  107. 

It  must  be  observed,  however,  with  respect  to  verification, 
that  it  lies  in  the  option  of  the  plaintiff,  as  to  whether  it  shall 
or  shall  not  be  made  a  requisite  throughout  the  suit.  Under 
the  Code  of  1848  it  was  otherwise,  every  pleading  under  that 
measure  being  obliged  to  be  verified.  See  Sunji  v.  Hosmer,  1 
C.  R.  26,  6  L.  0.  37.  Under  the  present  measure,  or  that  of 
1849,  if  the  complaint  be  without  oath,  the  answer  may  be  put  in 
in  the  same  form.  It  is  only  when  any  one  pleading  is  verified, 
that  the  verification  of  all  subsequent  ones,  except  demurrers, 
becomes  incumbent  under  sec.  156.  It  is  hardly,  however, 
possible  to  conceive  a  case  in  which  the  adoption  of  this  pre- 
caution by  the  plaintiff,  in  the  first  instance,  will  not  be  most 
essential ;  and  therefore,  as  a  general  rule,  it  should  nevei*  be 
omitted.  Such  omission  will  completely  deprive  him  of  the 
benefit  of  binding  down  the  defendant  to  the  assertion  of  a  true, 
as  well  as  of  a  sufiicient  ground  of  defence,  and  it  will  leave  the 
latter  at  full  liberty  to  make  any  allegation  he  may  choose,  and 
thus  throw  upon  his  adversary  the  duty  of  proving  facts,  which, 
in  a  verified  pleading,  it  would  be  impossible  for  him  to  deny. 
See  Oearge  v.  McAvoy,  1  .C.  R.  (N.  S.)  318  ;  6  How.  200.  It 
was  also  held  in  that  case,  that  the  verification,  in  strictness, 
forms  no  part  of  the  pleading  itself. 

Although,  however,  the  plaintiff  may  omit  to  verify  his  com- 
plaint, the  defendant  may  force  him  to  do  so  with  regard  to  his 
reply,  by  putting  in  a  verified  answer. — Levi  v.  Jakeways^  4 
How.  126,  2  C.  R.  69, — reported  as  Lin  v.  Jaquays^  2  C. 
R.29. 

A  pleading  must  not  be  verified  before  the  attorney  of  the 
party.  If  so,  it  will  be  a  nullity,  and  may  be  set  aside  on  mo- 
tion, if  made  in  due  time. — Oilmore  v.  Hempstead^  4  How.  153 ; 
Anon.  4  How.  290. 
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Under,  the  Code  of  1849,  the  most  literal  compliance  with 
the  wording  of  the  section  correspondent  with  that  now  under 
consideration,  was  absolutely  essential.  Thus,  a  verification  to 
the  effect  that  the  party  *^  had  read  the  complaint,  and  that  the 
same  was  true  according  to  the  best  of  his  knowledge  and 
belief,"  was  held  to  be  bad,  in  Van  Home  v.  Montgomery^  5 
How.  238 ;  and  in  Davis  v.  PoUer,  4  How.  165,  it  was  even 
considered  that  the  use  of  the  word  •*  and,"  instead  of  **  or," 
between  the  words  **  information"  and  *^  belief,"  constituted  a 
defect.  Although,  perhaps,  the  words  **  to  the  effect,"  in  the 
present  amendment,  may  give  a  little  wider  latitude  in  cases 
of  evident  mistake,  a  strict  and  literal  compliance  with  the 
wording  of  the  section  as  it  now  stands,  is,  in  reality,  equally 
essential  to  be  attended  to  under  the  present  measure.  A  very 
strict  view  as  to  the  necessity  of  following  the  exact  words  of 
\he  Code,  in  a  substantive  allegation  to  the  same  effect  as  the 
ordinary  verification,  was  taken  in  the  recent  case  of  Mott  v. 
BumeU,  1  C.  R.  (N.  S.)  225. 

It  would  seem  from  the  case  of  Finnerty  v.  Barktr^  7  L.  0. 
316,  that  a  pleading  may  be  verified  on  belief,  or  information 
and  belief  only,  in  a  case  where  none  of  the  facts  pleaded  are 
within  the  personal  knowledge  of  the  party  himself:  as  slander 
for  instance,  the  matter  there  in  question. 

The  court,  in  Bro^jg  v.  Bkkford^  4  How.  21,  allowed  a  plead- 
ing to  be  verified  after  it  had  actually  been  served,  upon  good 
cause  shown ;  though,  of  course,  this  case,  like  all  of  the  same 
nature,  must  not  be  drawn  into  a  precedent  for  neglect  in  the 
first  instance.     See,  however,  George  v.  McAvoy,  6  How.  200 ; 

1  C.  R.  (N.  S.)  318,  above  cited. 

The  omission  of  the  party's  signature  to  the  affidavit  of  veri- 
fication will  render  the  pleading  altogether  defective — Laimheer 
V.  Allen,  2  Sandf  S.  C.  R.  648 ;  2  C.  R.  16. 

A  greater  latitude  is,  as  before  observed,  given  by  the  recent 
amendments,  in  relation  to  the  verification  of  pleadings  by  the 
agent  or  attorney.  It  is,  however,  absolutely  essential  that 
the  reasons  why  the  affidavit  is  not  made  by  the  party  should 
be  set  out,  on  verification  by  the  attorney  or  agent ;  if  omitted, 
that  verification  will  be  a  nullity — Fitch  v.  Bigehw,  6  How.  237; 
8  C.  R.  216.     See  also  Webb  v.  Chrh,  2  Sandf.  S.  C.  R.  647 ; 

2  C.  R.  16. 

In  DixweU  v.  Wordstvorthy  2  C.  R.  1,  a  verification  by  an 
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attorney,  to  the  effect  that  the  party  was  absent  from  the  county, 
and  that  "  from  the  information  famished  this  deponent  by  said 
defendant,  and  from  his  representations  (which  are  the  grounds 
of  this  deponent's  knowledge  and  belief  in  the  matter,)  he  be- 
lieves the  foregoing  answer  to  be  true,"  was  sustained  by  the 
court 

In  HiU  V.  Thacter,  3  How.  407,  2  C.  R.  3,  it  seems  to  have 
been  considered  that  the  guardian  of  an  infant  might  properly 
verify  the  complaint  in  an  action  brought  in  his  name. 

A  joint  answer  put  in  by  defendants,  severally  as  well  as 
jointly  liable,  must  be  verified  by  all  of  them,  or  it  will  be  held 
no  answer,  as  regards  those  defendants  who  omit  to  do  so. 
--Alfred  v.  Watkins,  1  C.  R.  (N.  S.)  343. 

In  the  Appendix  various  forms  of  verification  will  be  found, 
adapted  to  the  different  states  of  circumstances  likely  to  arise 
under  the  present  provisions.  ^ 

On  service  of  the  copy  of  a  pleading,  a  correct  copy  of  the 
affidavit  of  verification  must  be  added.  Any  omission  in  this 
respect,  and  particularly  the  omission  of  the  name  of  the  ofiicer 
before  whom  such  pleading  is  sworn,  will  entitle  the  opposite 
party  to  treat  the  service  as  a  nullity — Oraham  v.  McGaim^  6 
How.  353 ;  ]  C.  R.  (N.  S.)  43.  See  also  Oearge  v.  McAvoy^ 
6  How.  200  ;  1  C.  R.  (N.  S.)  318,  above  cited. 

A  pleading,  defective  in  form  in  any  of  the  foregoing,  or  other 
respects,  should  be  immediately  returned  by  the  opposite  party. 
If  he  retain  it  he  will  be  held  to  have  waived  the  irregularity, 
and  cannot  afterwards  take  advantage  of  it ;  Latmbeer  v.  AlUn^ 

2  Sandf.  S.  C.  R.  648;  2  C.  R.  16;  Knidcerbacker  v.  Launcks, 

3  How.  64 ;  Levi  v.  Jakeways,  4  How.  126 ;  2  C.  R.  69 ; 
McGofwn  V.  Leavenvxyrih^  3  C.  R.  151,  (in  which  a  return  within 
the  same  day  was  held  to  be  a  reasonable  time) ;  White  v. 
Oummings,  8  Sandf.  S.  C.  R.  716;  1  C.  R.  (N.  S.)  107 ;  and  it 
would  seem  that,  on  returning  it,  the  party  taking  that  measure 
is  bound  to  point  out  the  nature  of  the  alleged  defect. 

Although  a  pleading  not  duly  verified  is,  in  effect,  a  nullity, 
see  Swifi  v.  Hosmer,  6  L.  O.  317,  1  C.  R.  26,  it  cannot  be  dis- 
regarded altogether  as  such  by  the  opposite  party.  The  proper 
course  is  to  move  to  set  it  aside  for  irregularity,  and  such  motion 
must  be  made  on  the  very  first  opportunity  after  the  service, 
or  the  irregularity  will  be  held  to  have  been  waived  ;  Oilmore 
V.  Hempstead^  4  How.  153  ;  Laimbeer  v.  Allen,  and  Oraham  v. 
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McCmn,  above  cited ;  Webb  v.  Olarh^  2  Sandf.  S.  C.  R.  647 ; 
2  C.  R.  16.  The  last  case  is  also  authority  that  an  objection 
of  this  nature  cannot  be  taken  by  way  of  demurrer. 

In  Fitch  v.  Bigelow,  5  How.  287,  3  C.  R.  216,  above  cited,  the 
case  of  a  complaint  irregularly  verified,  a  motion  of  this  nature 
was  however  denied,  but  without  costs  ;  and  it  was  held  that 
the  proper  course  for  a  defendant  to  pursue  under  such  circum^ 
stances,  was  to  put  in  his  answer  without  oath,  treating  the 
complaint  as  if  not  verified  at  alL 

Where  an  answer  is  sworn  to  by  a  person  residing  out  of 
the  state,  or  in  any  foreign  country,  it  must  be  so  sworn  before 
the  judge  of  some  court  having  a  seal ;  and  the  genuineness  of 
his  signature,  the  existence  of  the  court,  and  the  fact  that  the 
judge  who  acts,  is  a  member  thereof,  must  be  certified  by  the 
clerk  of  such  court  under  that  seal.  See  2  R.  S.  396,  sec.  26. 
It  may  also  be  taken  by  commission,  in  the  same  manner  as  the 
evidence  of  witnesses  out  of  the  state,  wherever  that  course 
may  be  most  convenient.  See  observations  in  a  subsequent 
chapter,  as  to  the  taking  of  evidence,  under  the  same  or  analo- 
gous circumstances. 

The  following  formal  provisions  are  made  by  the  Code,  with 
respect  to  matters  forming  the  subject  of  pleading,  either  offen- 
sive or  defensive. 

The  items  of  an  account  alleged,  need  not  be  set  forth  in  any 
pleading,  but  a  verified  copy  must  be  delivered  to  the  opposite 
party,  if  demanded.     See  sec.  158. 

In  pleading  a  judgment,  or  other  determination  of  a  court, 
or  oflicer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction,  but  it  may  be  stated  as  having 
been  duly  made;  sec.  161.  If  controverted,  however,  by  the 
opposite  party,  proof  of  that  jurisdiction  will  then  be  necessary 
on  the  trial.  The  jurisdiction  of  the  United  States  courts  is  in- 
tended, without  being  specially  proved. — Bement  v.  Wisner^  1 
C.  R.  (N.  S.)  143. 

The  due  performance  of  a  condition  precedent,  may  be 
pleaded  generally,  without  stating  the  facts  which  show  it,  and, 
in  an  action  or  defence  founded  on  an  instrument  for  payment 
of  money  only,  it  is  sufficient  to  give  a  copy  of  the  instrument, 
and  state  the  sum  due  under  it,  sec.  162.  See,  however,  subse- 
quent observations  on  this  clause  under  the  head  of  complaint. 
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A  reference  to  the  title,  and  date  of  passage  of  a  private 
statute,  is  sufficient  for  the  purposes  of  pleading  it ;  sec.  163. 

The  question  of  irrelevant  or  redundant  matter,  and  also  the 
provisions  of  the  Code,  applicable  to  any  one  stage  of  pleading 
exclusively  considered,  will  be  treated  of  hereafter.  The  pro- 
visions of  sec.  168,  under  which,  every  material  allegation,  not 
specifically  controverted  by  the  opposite  party,  is  to  be  taken 
as  true,  are  of  course  most  essential  to  be  attended  to  on  all  oc- 
casions. The  detailed  consideration  of  this  branch  of  the  sub- 
ject belongs,  however,  more  exclusively  to  the  heads  of  Answer 
and  Reply. 


CHAPTER    III. 

OF  THE  CORRBCnON  OF  PLEADINGS  BY  THE  MOVING  PARTY. 


Although,  in  a  great  measure,  this  .branch  of  the  subject  is 
of  special  application,  still  many  considerations  of  a  general 
nature  arise  out  of  it,  and  will,  therefore,  be  so  considered. 

Pleadings  may  be  corrected  either 

L  By  amendment,  as  of  course. 

2.  By  amendment  on  leave  obtained  from  the  court. 

3.  By  the  striking  out  of  improper  matter,  on  the  application 
of  the  adverse  party. 

These  three  subjects  will,  accordingly,  be  successively  con- 
sidered ;  the  two  first  in  the  present,  the  last  in  the  succeeding 
Chapter. 

The  provision  of  the  Code  on  the  subject  of  amendments  as 
of  course,  is  as  follows : — 

§  172.  Any  pleading  maybe  once  amended  by  the  party  of  course, 
withoTit  costs,  and  without  prejudice  to  the  proceedings  already  had, 
ti  any  time  before  the  period  for  answering  it  expires,  or,  it  can  be  so 
amended  at  any  time  within  twenty  days  after  the  service  of  the  an- 
swer or  demnrrer  to  such  pleading  ;  unless  it  be  made  to  appear  to 
the  conrt  that  it  was  done  for  the  purposes  of  delay,  and  the  plaintiff 
or  defendant  will  thereby  lose  the  benefit  of  a  circuit  or  term  for 
wtich  the  cause  Ls  or  may  be  noticed  :  and  if  it  appear  to  the  court 
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that  Bncb  amendment  was  made  for  such  purpose,  the  same  may  be 
stricken  out,  and  such  terms  imposed  as  to  the  court  may  seem  just. 
In  such  case  a  copy  of  the  amended  pleading  must  be  served  on  the 
adverse  party. 

On  the  first  head,  it  will  be  seen  that  twenty  days  is  the  time 
allowed  to  amend  in  all  cases ;  but  the  period  from  which  this 
time  is  to  be  computed  is  variable,  according  to  the  varying 
circumstances  of  each  case.    The  weight  of  authority  runs  at 
present,  that,  in  all  cases  in  which  service  by  mail  is  admissible, 
the  time  allowed  to  amend  is  doubled  in  practice,  and  the  party 
has  forty  days,  instead  of  twenty,  for  that  purpose. —  Washburn 
V.  Herrick^  4  How.  15 ;  Gusson  v.  Whalon^  5  How.  302 ;  1  C.  R. 
(N.  S.)  27.     This  conclusion  seems,  nevertheless,  to  be  some- 
what doubtful;  although  these  cases  stand,  for  the  present, 
alone  and  uncontradicted.     The  provisions  as  to  service  by 
mail,  occur  in  that  portion  of  the  Code  more  peculiarly  applica- 
ble to  purely  interlocutory  proceedings.   The  date  within  which 
a  pleading  must  be  served  is,  in  fact,  "  otherwise  provided  for,*' 
(V.  sec.  408,)  and  is  imperatively  fixed  by  sections  143  and  153. 
Under  the  former,  the  demurrer  or  answer  must  be  served 
toiihin  twenty  days  after  the  service  of  the  copy  of  the  com- 
plaint.    Under  the  latter,  the  plaintifi*may,  within  twenty  days, 
reply  to  new  matter  in  the  answer.    It  may  well  be  contended, 
that  these  positive  limitations  cannot  be  repealed,  by  implication 
from  other  provisions,  not  directly  applicable  to  the  subject  of 
pleading,  but  inserted,  on  the  contrary,  with  peculiar  reference 
to  the  ordinary  notices  in  a  suit,  and  to  the  subject  of  interlocu- 
tory motions  or  other  applications  during  its  progress.     This 
construction  seems  the  sounder,  and  works,  in  fact,  no  practical 
hardship,  because  it  is  always  in  the  power  of  the  party,  if  he 
require  it,  to  obtain  further  time  to  plead,  by  means  of  an  ap- 
plication in  the  ordinary  manner.     It  may  probably  be  held, 
however,  that,  if  duly  posted  within  the  twenty  days,  a  pleading 
may  be  served  by  mail,  in  cases  where  such  service  is  applica- 
ble; and  therefore  it  would,  perhaps,  be  imprudent  to  enter  up 
judgment  by  default,  on  the  non-receipt  of  an  answer,  until  suf- 
ficient time  has  been  allowed  for  its  transmission  by  due  course 
of  post. 

To  a  certain  extent,  the  right  to  amend  is  a  stay  of  proceed- 
ings ;  and,  during  its  continuance,  the  adverse  party,  if  he  pro- 
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ceed  during  that  time,  proceeds  at  his  peril. —  WcLshhumy. 
Eerrickf  above  cited. 

Thus,  if  the  plaintiff  take  judgment  within  the  period  allowed 
to  the  defendant  to  amend,  that  judgment  will  be  set  aside,  if 
the  defendant  afterwards  does  so,  ai\d  applies  to  the  court — 
Dickerson  v.  Beardsley^  1  C.  R.  37 ;  6  L.  O.  389 ;  Morgan  v.  ie- 
hnd,  1  C.  R.  123. 

Although,  however,  neither  party  will  be  permitted  to  take 
judgment,  except  at  his  peril,  during  the  time  allowed  to  his 
adversary  to  amend ;  still  the  right  of  the  latter  to  do  so,  is  not, 
per  ^,  a  stay  of  proceedings  for  all  purposes.  Thus,  the  cause 
may  be  noticed  for  trial  immediately  on  the  service  of  reply, 
without  waiting  until  the  period  within  which  the  defendant 
may  amend  his  answer  has  elapsed. 

If  the  defendant  waive  that  right,  which  he  may  do,  either 
expressly,  or  by  himself  noticing  the  cause,  the  plaintiff  will  be 
bound  to  proceed. — Oussony.  TTAafon,  5  How.  302;  1  C.  R, 
(N.  S.)  27.  In  Enos  v.  Thomas,  4  How.  290,  it  was  held,  on  a 
similar  principle,  that,  immediately  on  reply,  the  plaintiff  may 
move  to  refer  the  cause,  under  sec.  271,  without  waiting  till  the 
defendant's  time  to  amend  shall  have  expired.  Of  course,  how- 
ever, he  will  do  so,  to  a  certain  degree,  at  his  peril,  in  the  event 
of  an  amended  pleading  being  subsequently  served,  by  which 
the  subject  matter  of  the  original  reference  may  undergo  altera- 
tion. 

No  proceeding  whatever,  on  the  pan  of  his  adversary,  can 
prejudice  the  right  of  a  party  to  amend  withih  the  time  allowed 
to  him.  See  Washburn  v.  Herrick^  Dickerson  v.  Beardshy^  Mor- 
gan v.  Leland,  above  cited.  The  service  of  an  answer  does  not 
accordingly  preclude  the  plaintiff  from  amending  his  complaint 
within  the  time  allowed  him.     Clor  v,  Mallory,  1  C.  R.  126. 

An  amended  pleading  takes  the  place  of  and  supersedes  the 
original,  with  regard  to  the  time  allowed  to  the  opposite  party 
to  amend,  as  well  as  in  other  respects.  Thus,  in  Tfie  Seneca 
County  Bank  v.  Oarlinghotise,  4  How.  174,  a  plaintiff  was 
allowed  to  amend  his  complaint,  in  due  time  after  the  service  of 
an  amended  answer,  although  a  reply  had  even  been  served 
by  him  to  the  defendant's  original  answer  in  the  cause.  The 
right  to  do  so  involved,  of  course,  a  practical  recommencement 
of  the  pleadings  in  the  cause  ab  initio,  although  issue  had  al- 
ready been  joined  thereiUf  had  not  the  defendant  subsequently 
amended. 
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It  would  seem,  therefore,  from  this  case,  and  from  those  of 
Enos  V.  Ihomas,  and  Cusson  v.  WhaJon^  also  above  cited,  that 
the  defendant  has,  in  all  cases,  the  right  to  amend  his  answer, 
within  twenty  days  after  the  service  of  the  plaintiff's  reply, 
although,  in  the  section,  the  words  "answer  or  demurrer**  only 
appear. 

Of  course,  by  amending  his  complaint,  the  plaintiff  alters  the 
period  within  which  the  defendant  must  answer,  and  he  cannot 
/      take  judgment  with  reference  to  the  date  of  the  original  ser- 
vice— Dickerson  v.Beardsley,  1  C.  R.  37, 6  L.  O,  389,  above  cited. 

Pleadings  in  cases  transferred  from  a  justice's  court,  under 
sec.  60,  have  been  held  not  to  be  amendable  at  all ;  but  this 
proposition  seems  to  be  overruled  by  the  more  recent  decisions 
before  cited  under  the  head  of  the  jurisdiction  of  those  tribu- 
nals. 

Where,  after  taking  judgment  by  default  against  one  of  sev- 
eral defendants,  the  plaintiff  afterwards  amended  his  complaint 
in  matter  of  substance,  and  not  of  mere  form,  it  was  held  that 
he  must  serve  a  copy  on  the  defendant  in  question,  and  give 
him  an  opportunity  of  defending,  if  so  advised.  The  People  ex 
rel  Rumsey  v.  Woods,  2  Sandf.  S.  C.  R.  652,  2  C.  R.  18.  The 
fact  that,  by  a  subsequent  amendment,  a  previous  judgment  by 
default  is  practically  set  aside,  should  therefore  be  borne  in 
mind  by  all  plaintiffs  in  similar  cases. 

Where  the  opposite  party  has  already  given  notice  of  a  mo- 
tion to  set  aside  a  pleading  as  irregular,  his  costs  of  that  mo- 
tion must,  in  all  cases,  be  paid  before  an  amendment  can  be 
allowed.  The  power  to  amend,  as  of  course,  extends  only  to 
cases  where  the  proceedings  have  been  regular,  or  where  the 
amendment  is  made  before  any  steps  have  been  taken  by  the 
opposite  party,  in  consequence  of  the  irregularity  sought  to  be 
cured.  Williams  v,  Wilkinson,  5  How.  357;  1  C.  R.  (N.  S.)  20. 
See  also  Hall  v.  Huntley,  1  C.  R.  (N.  S.)  21,  (Note.) 

Amendments  must  be  confined  to  matter  in  existence  at  the 
commencement  of  the  suit.  Allegations  of  subsequent  occur- 
rences are  irregular,  and  will  be  stricken  out.  The  remedy  in 
such  a  case  is  a  supplemental  pleading. — Homfager  v.  Homfager^ 
6  How.  13. 

An  amendment  which  involves  a  change  of  parties  in  the 
action,  cannot  be  made  at  all,  as  of  course,  or  without  the  special 
leave  of  the  court. — Russeli  v.  Spear ^  5  How.  142  ;  3  C.  R.  189. 
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Where  an  answer  had  been  stricken  out  as  sham,  it  was  held 
that  the  defendant  had  no  right  to  amend,  and  a  judgment,  en- 
tered up  for  want  of  an  answer,  was  refused  to  be  vacated. — 
Aymar  v.  Chase,  1  C.  R.  (N.  S.)  141. 

In  Qwrgev.  McAwyy,  6  How.  200,  1  C.  R.  (N.S.)  318,  it  was 
held  that  the  verification  is  no  part  of  a  pleading,  and  that  there* 
fore  a  second  copy  of  the  original  complaint,  with  the  verifica- 
tion merely  added,  was  no  amended  complaint,  and  might  be 
disregarded.  A  judgment  entered  up  for  want  of  an  answer  to 
the  second  complaint,  the  original  one  having  been  answered 
without  oath,  was  accordingly  set  aside. 

An  amended  answer,  the  same  in  its  legal  effect,  though  dif- 
fering in  its  phraseology  from  the  original  one  put  in,  was 
strickeQ  out  in  Snyder  \.  White,  6  How.  321.  It  was  held  in  the 
same  case  that  if  the  time  to  amend,  as  of  course,  be  allowed  to 
elapse^  no  amendment  can  take  place  afterwards  unless  by  leave 
of  the  court. 

An  amendment  claiming  *'  equitable"  relief,  in  addition  to 
legal  relief  claimed  by  the  original  complaint,  under  the  same 
state  of  circumstances,  was  held  to  be  regular,  in  Qetty  v.  The 
ffudaan  Eiver  Bailroad  Company,  6  How.  269  ;  10  L.  O.  85. 

The  provision  at  the  close  of  the  portion  of  sec.  172,  as  above 
cited,  is  new,  and  was  not  in  the  Code  of  1849.  It  affords  a 
valuable  safeguard  against  the  abuse  of  the  power  to  amend  as 
of  course.  It  will  be  observed  that,  in  inserting  that  clause,  an 
oversight  has  been  committed  by  the  legislature.  As  the  sen- 
teoces  now  run,  it  might  seem  that  the  service  of  a  copy  of  the 
amended  pleading,  is  only  obligatory  in  cases  where  the  power 
to  amend  has  been  abused,  and  not  in  those  where  the  pleading 
is  bonafde  amended. 

There  can  be  no  question  but  that  the  section  in  general  must 
be  construed  in  this  respect  according  to  its  purport,  as  it  stood 
in  the  Code  of  1849. 

In  every  case,  therefore,  in  which  a  pleading  is  amended,  a 
foil  and  complete  copy  must  be  forthwith  served  upon  the  op- 
posite party,  and,  if  it  be  not  served  within  the  time  allowed,  the 
bare  amendment  of  the  pleading  itself  will  bean  utter  nullity. 

We  now  come  to  consider,  in  the  second  place,  the  nature  of 
the  amendments  which  will  be  permitted  on  special  application, 
to  the  court  for  that  purpose. 

18 
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The  section  peculiarly  relating  to  these  applications  is  sec. 
173,  which  runs  as  follows: 

§  173.  The  court  may,  before  or  after  judgment,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend  any  pleading, 
process,  or  proceeding,  by  adding  or  striking  out  the  name  of  any 
party,  or  by  correcting  a  mistake  in  the  name  of  a  party,  or  a  mistake 
in  any  other  respect,  or  by  inserting  other  allegations  material  to  the 
case,  or,  when  the  amendment  does  not  change  substantially  the 
claim  or  defence,  by  conforming  the  pleading  or  proceeding  to  the 
facts  proved. 

V.  Chapman  v.  Webh.  1  C.  R.  (N.  S.)  388,  as  to  word  **  or.'' 

It  will  be  observed  that  this  provision  though,  in  its  general 
scope  it  bears  reference  to  the  subject  now  under  consideration, 
is  also  of  wider  operation. 

With  reference  to  amendments  involving  a  change  of  parties, 
the  test  now  imposed,  viz.,  that  such  amendments  should  not 
substantially  change  the  cause  of  action  or  defence,  in  accord- 
ance with  the  previous  provisions  of  the  Revised  Statutes  on  this 
subject,  had  already  been  so  imposed  by  decisions  under  the 
Code  of  1849.     See  Brown  v.  Bdbcock,  3  How.  305 ;  1  C.  R.  66. 

An  amendment,  involving  an  entire  change  of  parties,  plaintiff 
and  defendant,  so  as  to  constitute,  in  fact,  a  new  suit,  was  refused 
in  Wright  v.  Storms,  3  C.  R.  138.  Where,  too,  the  plaintiff  had 
first  served  a  complaint  for  the  recovery  of  goods  in  replevin, 
and  afterwards  amended,  making  the  action  as  in  assumpsit , 
and  the  defendant  had  served  two  separate  answers,  one  to  each 
complaint,  and  entitled  accordingly;  it  was  held  that  both  the 
first  answer  and  the  amended  complaint  were  bad,  and  a  mo- 
tion to  strike  out  the  former  was  granted,  leave  being  given  to 
move  to  set  aside  the  amended  complaint ;  in  which  case,  if 
granted,  the  first  answer  was  to  stand  and  the  second  to  be  set 
aside.  Though  irregular,  the  defendant  had  no  right  to  treat 
the  amended  complaint  as  a  new  suit,  and  to  answer  in  both  ; 
he  ought  to  have  moved  to  set  it  aside  in  the  first  instance.  See 
Megrath  v.  Van  Wyck,  2  Sandf.  S.  C.  R.  651.  See  also  Spalding 
v.  Spalding y  1  C.  R.  64,  sed  vide,  per  contra,  Dows  v.  Oreen^  3 
How.  377,  where  an  amendment  was  allowed,  changing  the  form 
of  action  from  a  claim  for  damages  to  one  in  replevin,  on  the 
ground  that  the  cause  of  action  was  not  changed,  but  remained 
the  same.  See  this  last  view  enforced,  and  applied  to  the  pro- 
vision as  it  now  stands,  in    Chapman  v.  Webbj  I  C.  R.  (N.  S.) 
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388,  the  change  being  there  from  contract  to  toit  on  the  same 
cause  of  action. 

In  Hovjghtxm  v.  Latson^  10  L.  O.  32,  an  amendment  by 
adding  an  entirely  new  ground  of  defence,  was  refused  on  the 
ground  that  such  amendment  ''  substantially  changed  the  de- 
fence," and  was  therefore  inadmissible,  under  sec.  173,  as  last 
amended. 

Where,  however,  the  cause  of  action  is  not  substantially 
changed,  the  courts  are  disposed  to  show  great  liberality  on 
the  subject  of  amendments,  involving  a  change  of  parties.  See 
Ihdcher  v.  Slack,  3  How.  322,  1  C.  E.  113;  Vandenuerker  v. 
Vanderv>erJcer ;  7  Barb.  S.  C.  R.  221  ;  Broum  v.  Bobcock,  3 
How.  305 ;  1  C.  R.  66 ;  Bemis  v.  Bronsan,  1  C.  R.  27 :  the 
two  former  being  cases  of  adding  the  names  of  necessary  plain- 
tiffs, the  two  latter  of  striking  out  unnecessary  defendants. 

An  amendment  for  the  purpose  of  averring  words,  on  which 
slander  was  brought,  in  the  original  language,  was  held  not  to  be 
a  substantial  change  of  the  cause  of  action,  and  to  be  admissible, 
in  DAaix  v.  Lehmi^  1  C.  R.  (N.  S)  235.  Objections  on  the 
ground  of  misjoinder  of  parties,  will  be  in  many  cases  disre- 
garded at  the  trial,  but  with  leave  to  the  parties  to  apply  after- 
wards for  an  amendment,  in  case  they  should  think  it  prudent, 
with  reference  to  future  proceedings. — Be  Peyster  v.  Wheeler, 
1  C.  R.  93 ;  1  Sandf.  S.  C.  R.  710.  One  plaintiff  may  be  sub- 
stituted for  another  by  amendment,  where  the^nterest  of  the  latter 
has  passed  entirely  to  the  former,  during  the  action ;  and  this  even 
when  the  matter  is  actually,  at  the  time  of  such  application,  in 
the  course  of  hearing  before  a  referee. — Davis  v.  Schermer- 
chom,  5  How.  440. 

The  name  of  a  next  friend  was  allowed  to  be  inserted  in  a 
complaint  by  amendment,  on  its  being  decided  that  the  suit  in 
that  case  could  not  be  brought  by  a  wife  in  her  own  name 
alone. — Forrest  v.  Forrest^  3.  C.  R.  264. 

With  respect  also  to  the  subject  matter  of  the  action,  and 
the  time  within  which  an  amendment  will  be  granted,  the 
courts  have  shown  great  liberality  ;  thus,  where,  after  a  reply 
had  been  served,  the  plaintiff,  on  subsequent  investigation,  dis- 
covered that  a  larger  sum  was  due  to  him  than  that  originally 
claimed  ;  he  was  allowed  to  amend  his  complain^  in  that  re- 
spect— Merchant  v.  The  N.  T,  Life  Insurance  Company ^  2  Sandf. 
S.  C.  R.  660 ;  2  C.  R.  66. 
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So,  too,  where,  after  answer  put  in,  and  after  tRe  taking  of  the 
testimony  of  a  witness,  **  de  bene  esse,^^  it  was  shown  by  affi- 
davit of  the  plaintiff's  attorney,  that  in  drawing  the  complaint,  he 
the  attorney  had  misunderstood  the  nature  and  effect  of  his 
claim  ;  an  amendment  was  allowed  on  payment  of  costs. — Hare 
V.  WhitCj  3  How.  296,  1  C.  R.  70.  In  Jackson  v.  Saunders,  1 
C.  R.  27,  a  count  on  a  special  contract  was  allowed  to  be  in- 
troduced on  amendment,  in  lieu  of  the  common  count  on  two 
promissory  notes,  and,  in  the  executors  of  Keese  v.  Fullerton^  1 
C.  R.  52,  a  material  averment  was  allowed  to  be  so  introduced 
on  payment  of  costs,  which  will  in  general,  it  might  indeed  be 
said  universally,  be  imposed  on  the  allowance  of  amendments  of 
this  nature. 

The  court  too  will  be  disposed  to  allow  such  amendment,  on 
the  adversary's  motion  to  impeach  the  defective  pleading, 
without  putting  the  party  to  the  expense  and  delay  of  a  sub- 
stantive motion  for  that  purpose. — Spalding  v.  Spalding ^  before 
cited.     See  also,  Weare  v.  Sbdum,  3  How.  397  ;1  C.  R.  106. 

Supplemental  matter,  occurring  after  the  commencement  of 
the  suit,  cannot  be  introduced  by  amendment  at  all.  A  supple- 
mental pleading  will  be  necessary. — Hbm/ager  v.  Hoi'nfaffer^ 
6  How.  13. 

In  Baynor  v.  Clark,  7  Barb.  S.  C.  R.  681,  the  plaintiff  was 
allowed  to  amend  his  complaint,  on  the  reversal  of  a  judgment 
erroneously  taken  by  him.  In  Lettman  v.  i?ife,  3  Sandf.  S.  C. 
R.  734,  an  amendment  of  the  complaint  was  allowed  after  the 
trial,  the  object  of  it  being  formal,  and  the  defendant  not  com- 
plaining of  surprise  ;  but  terms  were  imposed. 

In  Balcom  v.  Woodruff,  7  Barb.  S.  C.  R.  13,  a  plaintiff  was 
allowed  to  amend  his  declaration  after  he  had  been  nonsuited, 
and  to  do  so  nunc  pro  tumc ;  as  otherwise  the  statute  would 
have  run  out ;  although  the  court  expressly  guarded  against  their 
decision  being  drawn  into  a  precedent ;  and 

In  Bumap  v.  Halhran,  1  C.  R.  51,  leave  was  granted  to  the 
plaintiff  to  amend,  by  adding  a  new  count  to  his  declaration 
even  after  two  trials  had  been  had,  resulting  in  the  defendant's 
favor;  it  not  appearing  that  the  defendant  had  been  misled, 
or  that  the  plaintiff  sought  to  introduce  a  new  cause  of  action. 

It  would  not  be  safe,  however,  to  calculate,  in  other  instances 
«pon  the  extent  of  liberality  evinced  in  the  two  last  decisions. 
That  there  is  some  limit  to  it,  is  evinced  by  the  case  of  Hough. 
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Um  V.  Skinner^  5  How.  420,  where,  two  trials  having  already 
been  had,  the  court  refused  leave  to  amend,  by  pleading  a 
former  judgment  against  a  co-defendant,  (the  suit  being  one 
against  joint  contractors,)  the  matter  sought  to  be  so  pleaded 
having  been  known  to  the  defendant  before  issue  was  originally 
joined  in  the  cause,  so  that  it  might  have  been  pleaded  in  the 
first  instance. 

It  is  essential,  in  order  to  the  power  of  the  courts  to  amend, 
that  the  application  for  that  purpose  should  be  made  in  a  suit 
duly  existent.  Thus,  where,  in  a  suit  transferred  from  a  jus- 
tices' court,  the  plaintiff  had  deposited  a  summons  and  complaint 
with  the  justice ;  and  the  defendant,  in  ignorance  of  his  having 
done  so,  had  omitted  to  give  an  admission  of  service  within  the 
time  prescribed  by  sec.  56,  the  court  disclaimed  any  power 
to  grant  relief  under  those  circumstances.  No  summons  had 
been  served,  and  consequently  no  action  was  pending  in  which 
they  could  exercise  jurisdiction. — Davis  v.  Jones,  4  How.  340 ; 
3  C.  R.  63. 

The  subject  of  supplemental  pleadings  in  respect  of  matters 
arising  after  the  commencement  of  the  suit,  will  be  hereafter 
considered. 


CHAPTER  IV. 

OF  THE  CORRECTION  OF  PLEADINGS^  ON  MOTION  OF  THE 

ADVERSE  PARTY. 


Although,  as  was  the  case  with  regard  to  the  matters  treated 
of  in  the  last  chapter,  a  variety  of  considerations,  arising  out 
of  the  subject  above  proposed,  are  more  peculiarly  cognizable 
with  reference  to  the  particular  stages  of  pleading ;  still  many 
also  arise  in  relation  to  the  subject,  when  taken  in  a  general 
point  of  view,  which  branch  of  it  will  accordingly  be  here 
treated. 

Objections  of  this  nature  most  usually  arise  with  reference 
to  the  insertion  of  surplus  matter.  The  ordinary  remedy,  with 
respect  to  deficiency  in  necessary  allegation,  is  by  demurrer. 
On  one  point  alone,  is  the  proceeding  by  motion  applicable  in 
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this  case,  and  that  is  with  respect  to  indefinite  and  uncertain 
allegations. 
The  provisions  of  the  Code,  on  this  subject,  are  as  follows: 

§  160.  If  irrelevant  or  redundant  matter  be  inserted  in  a  pleading, 
it  may  be  stricken  out,  on  motion  of  any  person  aggrieved  thereby. 
And  when  the  allegations  of  a  pleading  are  so  indefinite  or  uncer- 
tain that  the  precise  nature  of  the  charge  or  defence  is  not  apparent, 
the  court  may  require  the  pleading  to  be  made  definite  and  certain, 
by  amendment. 

In  all  cases  where  the  pleading  itself,  or  any  separate  state- 
ment of  cause  of  action  or  ground  of  defence  therein,  is 
irrelevant  as  a  whole,  and  not  in  part  only,  the  proper  mode  of 
raising  the  question  is  by  demurrer,  and  not  by  motion.  It 
then  becomes  a  question  of  entire  insufficiency,  not  of  partial 
irrelevancy,  and  a  motion  under  the  above  section  will,  in  such 
cases,  be  denied. —  White  v.  Kidd,  4  How.  68:  Fairicotti  v, 
Launitz,  3  Sandf.  S.  C.  R.  743;  1  C.  R.  (N.  S.)  121 :  Benedict 
v.  Ddke^  6  How.  362 :  Nichols  v.  Jones^  6  How.  355.  In  an 
unreported  case  of  Belden  v.  Knowlton/in  the  superior  court,  the 
same  course  was  taken,  and  allegations,  refused  to  be  stricken 
out  upon  motion,  were  afterwards  held  bad  upon  demurrer. 

The  same  principle  was  applied  to  a  motion  under  sec.  248, 
to  strike  out,  as  frivolous,  an  answer  which  answered  the  bill 
of  particulars,  and  not  the  complaint,  in  Scovell  v.  HoweU,  2  C. 
R.  33.  It  was  held  that  the  plaintiff's  proper  course  would 
have  been  to  demur.  If  there  is  any  reasonable  doubt  about 
the  matter  complained  of  being  irrelevant,  the  party  will  be 
left  to  his  demurrer.  See  Bedell  v.  Stickles^  4  How.  432,  3  C. 
R.  105,  and  other  cases  hereafter  cited.  Defects  of  this  nature 
may  now,  however,  be  reached  by  a  motion  to  strike  out  an 
answer  or  defence,  as  irrelevant,  under  sec.  152  as  last  amend- 
ed ;  which  subject,  inasmuch  as  it  goes  rather  to  the  annulment 
than  to  the  correction  of  the  pleading,  will  be  considered  here- 
after. 

The  converse  of  the  foregoing  proposition  is  equally  sustain- 
able, and,  where  the  objection  is  in  any  manner  of  a  partial 
nature,  a  motion  of  the  above  description  will  be  the  only  pro- 
per course  ;  and  a  demurrer,  if  resorted  to,  will  fail. — Smith  v. 
OreeniUj  2  Sandf.  S.  C.  R.  702 ;  Esmond  v.  Van  Bejischoteny  5 
How.  44 ;  Fry  v.  Bennett,  9  L.  O.  330,  1  C.  R.  (N.  S.)  238 ; 
Bank  of  North  America  v.  Suydam,  1  C.  R.  (N.  S.)  325. 
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A  motion  of  this  nature  must  be  made  at  once  and  without 
delay.  This  was  held  in  Isham  v.  Williamsonj  1  L.  O.  340, 
and  Gorli^  v.  Delaplaine,  2  Sandf.  S.  C.  R.  680 ;  2  C.  R,  117  ; 
overruling  Stokes  v.  Hagar,  1  C,  B.  84,  even  before  the  rules  of 
the  supreme  court  were  made.  The  question  is  now  put  out  of 
doubt  by  rule  43,  which  expressly  provides  that  motions  of  this 
nature,  and  also  those  on  the  ground  of  a  pleading  being  indefi- 
nite or  uncertain,  *'  must  be  noticed  before  demurring  or  an- 
swering the  pleading  objected  to,  and  within  twenty  days  from 
the  service  thereof."     See  also  Rogers  v.  Bathbone^  6  How.  66, 

The  noticing  the  cause  for  trial  will  also  constitute  a  waiver 
of  the  right  to  make  a  motion  of  this  nature.  By  so  doing  the 
party  admits  that  his  adversary's  pleading  is  sufficient  to  raise 
an  issue,  either  of  law  or  of  fact. — JSkmand  v.  Van  Beiischotm^ 
5  How.  44. 

Objections  to  a  pleading  must  not  be  split  up  into  different 
motions.  They  should  all  be  taken  at  once,  or  a  second  appli- 
cation will  not  be  granted  after  the  failure  of  the  first. — Des- 
mond V.  Woolf,  6  L.  O.  389. 

The  question  as  to  what  will  or  will  not  be  considered  as 
immaterial  averments,  has  already  been  partially  gone  into  in 
the  first  chapter  of  this  part,  and  therefore  the  cases  there  cited 
in  full,  will  be  only  more  slightly  noticed  here. 

As  might  have  been  anticipated,  there  has  been  some  dis- 
crepancy between  the  views  of  different  judges,  as  to  what  will 
or  will  not  be  considered  as  irrelevant  allegations,  some  inclining 
to  a  strict,  and  others  to  a  more  extended  view  of  the  subject. 
The  following  are  in  favor  of  a  strict  construction  of  the  pro- 
vision. 

Where  the  complaint  in  slander,  after  averring  a  sufficient 
cause  of  action,  alleged ,  also,  a  subsequent  usage  of  the  same 
words  on  divers  days  and  times,  before  suit  brpught,  and  like- 
wise of  other  similar  words,  not  specifically  alleged  :  it  was  held 
that  no  evidence  could  be  given  on  the  latter  allegations,  and 
that,  on  a  proper  application,  they  might  be  stricken  out  as  re- 
dundant, but  that  demurrer  would  not  lie. — Chray  v.  Nellis^  6 
How.  290. 

In  Benedict  v.  Seymour^  6  How.  298,  it  was  held  that  unless 
separate  causes  of  action  in  a  complaint  be  properly  distin- 
guished, and  severed  into  separate  allegations,  every  allegation 
not  essential  to  a  single  cause  of  action,  must,  if  objected  to,  be 
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Stricken  out  as  redundant.  Whether  this  principle  is  main- 
tainable to  its  full  extent,  seems,  however,  somewhat  doubtful, 
and  even  if  it  should  be  held  to  be  so,  leave  to  amend  would 
doubtless  be  granted. 

The  leading  case  on  the  stricter  side  of  the  question  is,  how- 
ever,  Dollner  v.  Otbsan,  3  C.  R.  153,  9  L.  O.  77,  before  com- 
mented on,  but  now  reversed  by  the  general  term,  as  before 
noticed.  Floyd  v.  Dearborn^  2  C.  R.  17,  and  Patiison  v.  Taylor, 
8  Barb.  S.  C.  R.  260,  1  C.  R  (N.  S.)  174,  are  also  decisions 
in  which  the  same  severely  technical  principles  were  carried 
out,  but  the  authority  of  which  is  now  more  than  doubtful. 

The  law  as  laid  down  in  Dolln&i^  v.  Ghihson^  and  likewise  in 
the  other  cases  above  cited,  seems  to  militate  against  the 
conclusion  of  the  learned  judge  who  decided  the  former,  in  In- 
gei'soll,  v.  Ingersoll,  1  C.  R.  102,  where  the  law  on  the  subject  is 
laid  down  as  follows  : 

**  The  true  test  of  immateriality  of  averments  in  a  complaint, 
is,  to  enquire  whether  such  averments  tend  to  constitute  a  cause 
of  action,  or  would,  if  taken  as  true,  be  material  to  the  cause  of 
action ;  and  if  they  do,  they  will  not  be  stricken  out." 

In  Boyce  v.  Brown,  7  Barb.  S.  C.  R.  80,  the  more  liberal 
rule  was  laid  down  in  the  following  terms : 

"The  pleadings  are  to  be  liberally  construed  with  a  view  to 
substantial  justice,  and  the  court  is  to  disregard  errors  and  de- 
fects, which  do  not  affect  the  substantial  rights  of  the  party.'* 
"It  is  the  duty  of  the  courts,  as  far  as  may  be,  to  carry  that 
change  into  effect,  in  good  faith  and  in  all  its  spirit.  This  must 
be  done  by  liberal  amendments,  and  by  the  disregard  of  every- 
thing formal." 

In  Whitney  v.  WatermaUj  4  How.  313,  a  similar  tendency 
was  shown,  in  holding  that  an  order  leaving  in  immaterial  mat- 
ter, was  not  appealable,  though  an  order  striking  it  out  might 
be  so,  if  made  to  appear  that  such  matter  involved  the  merits. 

The  courts  have,  in  fact,  generally  shown  a  disposition  rather 
to  discourage  motions  under  this  section,  than  the  reverse.  An 
answer  in  which  a  valid  defence  is  defectively  pleaded,  cannot 
be  held  to  be  either  irrelevant  or  redundant,  and  the  plaintiff  is 
not  bound  to  take  any  objection  to  it  on  either  of  those  grounds. 
^OoU  V.  Homer,  1  C.  R.  (N.  S.)  366. 

In  one  class  of  cases,  it  has  been  insisted  that,  in  construing 
this  section,  full  effect  must  be  given  to  the  word  '*  aggrieved," 
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and  thaty  before  a  party  can  move  to  strike  out  matter  from  his 
adversary's  pleading,  he  must  show  that  he  is  *'  aggrieved " 
thereby. —  White  v.  Kidd^  4  How.  68 ;  Hynds  v.  Griswold^  4 
How.  69.  In  the  latter  case,  the  doctrine  is  laid  down  most 
unequivocally,  and  the  learned  judge  was  also  inclined  to  think 
that  a  defendant  is  at  liberty  to  state  in  his  answer,  any  facts 
which  it  would  be  material  for  him  to  prove  at  the  trial, 
though  such  facts  may  not  constitute  a  complete  defence. 

The  general  doctrine  of  these  two  cases,  is  sustained  by  sub- 
sequent decisions,  though  with  some  qualifications. 

In  Beddl  v  Stickles,  4  How.  432,  3  C.  R.  105,  the  law  as  laid 
down  in  the  two  last  cases,  is  mentioned  with  approbation,  and 
the  unfavorable  disposition  of  the  court  towards  these  motions,  is 
strongly  evinced ;  it  is  there  laid  down  that  the  rule  to  be  acted 
upon  by  the  court,  should  be  in  analogy  to  that  of  the  old  su- 
preme court,  in  relation  to  frivolous  demurrers,  and  that  there- 
fore in  all  cases  where  there  was  any  question,  or  ground  for 
argument  about  the  matter  being  irrelevant  or  not,  the  appli- 
cation should  be  refused.  The  matters  complained  of  must, 
therefore,  under  the  authority  of  this  case,  be  clearly  and  un- 
doubtedly irrelevant,  or  the  party  will  be  left  to  his  demurrer. 

The  doctrine  of  the  above  decisions  is  also  strongly  upheld 
by  those  of  Burget  v.  BisseU,  5  How.  192;  3  C.  R.  215  ;  and 
The  Rochester  City  Bank  v.  Suydam^  5  How.  216  ;  and  Hill  v. 
McCarthy^  3  C.  R.  49,  before  fully  cited  in  the  observations  as 
to  averments  in  pleading.  See  also  Esmond  v.  Van  Benschoten^  5 
How.  44 ;  and  Carpenter  v.  West^  5  How.  53 ;  Rensselaer  and 
Washington  Plank  Rood  Co.  v.  Wetsel,  6  How.  68 ;  1  C.  R. 
(N.  S.)  104 ;  Benedict  v.  Dake^  6  How.  362. 

The  point,  therefore,  that,  on  motions  of  this  nature,  the  old 
chancery  rules,  with  reference  to  exceptions  for  impertinence, 
will  still  be  substantially  carried  out ;  although  with  the  modifi- 
cations necessary  in  consequence  of  the  fusion  of  law  and 
equity  into  one  system,  (see  Williams  v.  Hayes,  5  How.  470, 
below  cited,)  seems  to  be  established  by  the  above  series  of 
decisions.  In  Carpenter  v.  West,  however,  the  doctrine  in 
White  and  Kidd^  and  Hynds  v.  Ghriswold,  as  to  the  necessity  of 
its  being  shown  that  the  party  is  actually  aggrieved  by  the  mat- 
ter objected  to,  ia  more  strictly  defined,  and  in  some  respects 
qualified. 

^  My  own  impressions  are,"  says  the  learned  judge,  in  that 
case,  **  that,  as  to  scandalous  and  impertinent,  irrelevant,  and  re- 
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dundant  matter,  the  Code  has  not  in  any  respect  changed  the 
former  practice  in  equity  cases/*    "  Its  effect  upon  what,  before 
the  Code,  would  have  been  cases  at  law  is  not  now  under  con- 
sideration.     If  this  view  is  correct,  the  adverse  party  may 
always  be  considered  aggrieved  by  scandalous,  irrelevant,  im- 
pertinent, and  redundant  matter  in  a  pleading.    I  think  one  may 
be  considered  aggrieved  by  the  interpolation  of  matter  into  the 
pleadings,  in  a  cause  in  which  he  is  a  party,  foreign  to  the  case ; 
and  he  always  had  a  right  to  have  the  record  expurgated  for 
that  reason,  without  reference  to  the  question  of  costs.**    The 
learned  judge  then  proceeds  to  lay  down  the  following  limita- 
tions of  the  above  doctrine  :  "  If  relevant  it  cannot  be  scandalous, 
Lcyrd  St,  John  v.  Lady  St,  John,  1 1  Vesey,  626,  Story.  P.  L.  269, 
and  a  few  unnecessary  words  will  not  make  a  pleading  imper- 
tinent— Du  Pont  V.  De  Tastet,  1  Turn,  and  Russ.  486  ;  Des  Places 
V.  Ooin,  1  Edwd.  C.  R.  350 — and  courts  should  be  liberal,  espe- 
pecially  until  our  novel  system  of  pleading  shall  have  become 
better  settled  and  understood.     Every  fact,  direct  or  collateral, 
tending  to  sustain  the  general  allegations  of  the  bill,  may  be  in- 
serted, if  done  in  a  proper  manner."    **  Chancellor  Kent  thought 
the  best  test  by  which  to  ascertain  whether  the  matter  is  imper- 
tinent is,  to  try  whether  the  subject  of  the  allegations  could  be 
'put  in  issue,  and  would  be  matter  proper  to  be  given  in  evidence 
between  the  parties." — Woods  v.  Morrelly  1  J.  C.  R.  106. 

The  cases  of  Shaw  v.  Jayne,  4  How.  1 19,  and  Knowles  v.  6fee, 
4  How.  317,  are  referred  to  by  the  learned  judge  in  the  course 
of  his  opinion.  See  notice  of  those  cases,  and  of  others  bearing 
on  the  same  point,  in  the  previous  chapter  on  the  subject  of 
averment.  The  general  principle  is  clear  that,  in  actions  formerly 
of  strictly  legal  cognizance,  averments  of  probative  facts  are 
improper,  and  will,  as  a  general  rule,  be  struck  out  as  redundant. 
In  actions  of  an  equitable  nature,  a  greater  latitude  will  be  per- 
mitted, but,  even  in  these,  unnecessary  averments  of  this  nature, 
only  going  to  collateral  circumstances,  and  not  tending  to  es- 
tablish the  main  cause  of  action,  will  also  be  objectionable. 
See  in  particular  this  doctrine  as  laid  down  in  Wooden  v.  Waffle, 
6  How.  f45,  there  cited.  Statements  in  pleading  may  be  re- 
dundant, and  stricken  out  as  such,  without  being  either  imperti- 
nent or  irrelevant. 

To  return  from  this  digression,  the  practice  of  the  superior 
court  in   motions  of  this  nature  is  thus  laid  down  in  2  Sandf. 
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8.  C.  R.  682.  Anon.  "  On  an  appeal  from  chambers  the  court 
decided  that,  on  a  motion  to  strike  matter  out  of  a  pleading  as 
irrelevant,  redundant,  or  frivolous,  it  would  be  governed  by  the 
consideration  whether  it  was  in  any  wise  questionable  as  to  the 
matter  being  good  in  point  of  law.  If  there  were  any  reason- 
able doubt  of  the  matter  being  pertinent,  the  court  should  put 
the  party  to  his  demurrer.  In  respect  of  matter  palpably  re- 
dundant or  frivolous,  the  court  will  strike  it  out  of  course."  26th 
Jan.,  1850. 

The  same  principles  had  been  previously  laid  down  by  the 
same  court  in  Corlies  v.  Delaplaine,  2  C.  R.  117 ;  2  Sandf.  S.  C 
R.680. 

In  Williams  v.  Hayes,  5  How.  470,  1  C^  R.  (N.  S.)  148,  the 
views  on  this  subject  as  taken  in  Carpenter  v.  West,  are  fully 
concurred  in,  and  the  qualifications  of  the  doctrine  in  Hynds  v. 
Griswold^  assented  to,  by  the  learned  judge  who  pronounced 
that  decision.  **  It  is  not  every  unnecessary  expression  or  re- 
dundant sentence  which  should  be  expunged  on  motion.  But 
where  entire  statements  are  introduced,  upon  which  no  material 
issue  can  be  taken,  the  opposite  party  may  be  *  aggrieved*  by 
allowing  them  to  remain  in  the  pleading.  If  not  answered,  it 
may  be  claimed  that  such  allegations  are  admitted,  and,  if  denied, 
the  record  is  embarrassed  with  immaterial  issues.  In  such  cases, 
it  is  the  right  of  the  adverse  party  to  have  the  matter  improperly 
inserted  in  the  pleading  removed,  so  that  the  record,  when  com- 
plete, shall  present  nothing  but  the  issuable  facts  in  the  case. 
This  I  understand  to  be  the  true  spirit  and  general  policy  of 
the  system  of  pleading  prescribed  by  the  Code."  In  a  previous 
part  of  the  opinion,  the  learned  judge  laid  down  the  general  _V 
criterion  in  such  cases  as  being,  whether  the  allegation  *'  can 
be  made  the  subject  of  a  material  issue.  If  it  can,  it  has  a  right 
to  be  found  in  the  pleadings;  if  not,  it  ought  not  to  be  there." 
See  the  same  principles  laid  down  in  The  Rensselaer  and  Wash- 
ington Plank  Road  Company  v.  Wetsel,  6  How.  68,  and  Stewart  v. 
Bmilm,  6  How.  71  ;  9  L.  O.  353 ;  I  C.  R.  (N.  S.)  404. 

The  converse  of  this  last  proposition  is  laid  down  in  AveriU 
V.  Tayhr^  5  How.  476,  where  it  was  held  that  no  part  of  a  plead- 
ing ought  to  be  stricken  out,  if  it  can  in  any  event  become  ma- 
terial. A  prayer  for  relief  introduced  into  the  answer  in  that 
case,  was,  on  those  grounds,  refused  to  be  stricken  out.  The 
plaintiff  could  not  be  prejudiced  by  it,  inasmuch  as  it  did  not 
require  a  reply,  and  no  issue  could  be  taken  on  it. 


^ 
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In  Fabrtcott  v.  Launitz,  3  Sandf.  S.  C.  R.  743  ;  1  C.  R.  (N.  S.) 
121,  before  cited,  irrelevant  matter  is  defined  to  be,  that  ^  which 
has  no  bearing  on  the  subject  of  the  controversy,  and  cannot 
affect  the  decision  of  the  court.**  See  also  Bright  v.  Ourrie^  10 
L.  O.  104. 

Matter  inserted  merely  for  the  purpose  of  enabling  the  plain- 
tiff to  obtain  an  injunction,  was  held  to  be  irrelevant,  and 
stricken  out  in  Putnam  v.  Putnam^  2  C.  R.  64.  See  also  Milli- 
ken  V.  Gary,  5  How.  272 ;  3  C.  R.  250 :  but  these  cases  seem 
to  be  overruled  by  Wooden  v.  Waffle,  Howard  v.  Tiffany^  Minor 
V.  Terry,  and  others  before  cited,  in  favor  of  the  more  liberal 
doctrine. 

The  same  was  also  done  by  the  superior  court  in  Lee  v.  EUaSy 
3  Sandf.  S.  C.  R.  7:^6,  1  C.  R.  (N.  S.)  116,  with  respect  to 
averments  of  fraud,  inserted  in  the  complaint  for  the  express 
purpose  of  grounding  an  arrest,  under  sec.  288.  Considerable 
division  of  opinion  had,  however,  previously  prevailed  on  this 
point :  as  to  which,  see  observations  hereafter,  under  the  heads 
of  complaint  and  arrest.  See,  in  particular,  Masten  v.  Scovell^ 
6  How.  315,  there  cited. 

An  allegation  that  a  party  had  unreasonably  refused  to  make 
partition  by  deed,  with  a  view  to  charge  him  with  costs,  was 
held  to  be  irrelevant  in  McOowan  v.  Morrow^  3  C.  R.  9. 

In  The  Stockbridge  Iron  Company  v.  Mellen,  5  How.  439,  a 
complaint  against  a  common  carrier,  containing  what  amounted 
to  the  six  different  counts  of  a  declaration  under  the  old  prac- 
tice, was  held  to  be  clearly  bad  ;  and,  unless  the  plaintiff  amend- 
ed within  twenty  days,  all  the  causes  of  action,  except  the  first, 
were  ordered  to  be  stricken  out  as  redundant  or  irrelevant. 

Although  a  defence  may  not  be  primd  facie  sustainable,  it  does 
not  necessarilv  follow  that  it  can  be  stricken  out  as  irrelevant : 
thus,  in  Hill  v.  McCarthy,  3  C.  R.  49,  the  setting  up  an  equit- 
able title  in  an  answer  in  ejectment,  was  refused  to  be  stricken 
out,  though  the  court  considered  that  the  defence  was  not  sus- 
tainable, and  that  the  defendant  ought  to  maintain  a  separate 
suit.     See  prior  observations  on  this  last  principle. 

In  Howard  v.  Tiffany,  3  Sandf.  S.  C.  R.  695 ;  1  C.  R.  (N.  S.) 
99,  although  the  principles  as  to  the  latitude  of  averment  in 
equitable  actions  are  liberally  laid  down,  still  certain  statements 
of  probative  facts  appear  to  have  been  stricken  out  as  irrele- 
vant, though  the  particulars  of  those  statements  are  not  given 
in  the  report :  thus  showing  that  the  same  general  rules  prevail 
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in  equitable  as  in  legal  cases ;  though  wider  in  their  genera] 
scope,  in  those  falling  under  the  former  category. 

Objections  to  pleadings,  on  the  score  of  indefiniteness  or  un- 
certainty, do  not  appear  to  be  of  such  frequent  occurrence. 
The  reported  cases,  on  that  branch  of  the  subject,  are  only  two. 
In  Smith  v.  Shufelt^  3  C.  R.  175,  a  motion  of  this  nature  was 
refused  ;  though  the  answer  merely  alleged,  on  information  and 
belief,  that  the  plaintiff  had  received  something  on  account  of 
his  demand,  and  was  not  entitled  to  the  whole  sum  claimed. 
The  allegation  there  appears  to  have  been,  at  all  events,  suffi- 
cient to  raise  an  issue,  on  which  the  real  question  between  the 
parties  would  be  triable. 

In  Wiggins  v.  Gaus,  3  Sandf.  S.  C.  R.  738 ;  1  C.  R.  (N.  S.) 
117,  a  stricter  view  was  taken,  and  it  was  held  that  two  succes- 
sive answers,  pleading  a  set-off,  the  first,  by  mere  reference  to 
the  complaint,  without  stating  particulars,  and  the  second,  in 
the  words  of  a  common  count  for  work  and  labor  in  assumpsit, 
ander  the  old  practice,  were  both  of  them  indefinite  and  uncer- 
tain ;  and  the  former  of  them  was  stricken  out  with  costa 

In  Tcdlman  v.  Greenf  3  Saridf.  S.  C.  R.  437,  it  was  laid  down 
that  a  pleading  must  set  forth  the  case  with  sufficient  certainty, 
80  as  to  give  the  court  adequate  data  on  which  to  ground  the 
judgment.  The  criterion  here  laid  down  will  be  useful  on  mo- 
tions of  this  nature,  though,  in  that  case,  the  objection  was 
raised  by  demurrer,  and  sustained  by  the  court.  The  latter 
proceeding  will,  in  fact,  be,  for  the  most  part,  the  proper  course 
under  such  circumstances. 

In  the  Appendix  will  be  found  a  form  of  notice  of  motion, 
under  the  above  circumstances.  The  notice  should  specify  eiq- 
actly  the  parts  objected  to.  This  motion  being  made  on  the 
pleading  itself,  no  affidavit  will  be  necessary.  See  Darrow  v. 
JffZfer,  5  How.  247.  In  case,  however,  the  opposite  party 
does  not  appear,  it  will  be  necessary  to  be  prepared  with  proof, 
that  the  pleading  moved  upon  is  the  one  actually  served  by 
him,  and  of  the  date  when  it  was  so  served. — Rogers  v.  Bath- 
hone,  6  How.  66. 

In  Howell  v.  Fraaer,  6  How.  221,  1  C.  R.  (N.  S.)  270,  it  was 
held,  that  where  a  pleading  is  correct  in  substance  but  not  in 
form,  the  objection,  on  the  ground  of  uncertainty,  should  be 
raised  by  motion  of  the  above  description,  and  not  by  demurrer. 
See,  also,  Fry  v.  Bennett,  0  L.  O.  330  ;  1  C.  R.  (N.  S.)  238,  ass 
before  stated. 
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BOOK   VI. 

OF  THE  PLEADINGS  IN  AN  ACTION,  AND  THE  PROCEED- 
INGS  IN  CONNECTION  THEREWITH,  DOWN  TO 
THE   JOINDER  OF  ISSUE. 


CHAPTER    I. 

OF  THE  COMPLAINT,  AND  THE  PROCEEDINGS  COLLATERAL 

THEREWITH. 


This  pleading  answers  to  the  declaration  at  common  law,  or 
the  bill  in  chancery,  under  the  old  practice.  It  contains  the 
statement  of  the  case  of  the  plaintiff,  under  which  he  seeks  re- 
lief, and  a  definition  of  the  relief  sought  by  him.  It  is,  therefore, 
the  foundation  of  the  action,  and  the  original  source  of  all  other 
proceedings,  down  to  the  period  of  its  final  termination. 

In  justices'  courts,  as  before  remarked,  the  complaint  and  all 
other  pleadings  are  verbal,  except  in  certain  cases,  before  ad- 
verted to. 

The  provisions  of  the  Code  on  the  subject  of  this  important 
pleading,  are  as  follows: — 

§  141.  The  first  pleading  on  the  part  of  the  plaintifT,  is  the  com- 
plaint. 

§  1453.  The  complaint  shall  contain: 

1.  The  title  of  the  cause,  specifying  the  name  of  the  court  in 
which  the  action  is  brought,  the  name  of  the  county  in  which  the 
plaintiff  desires  the  trial  to  be  had,  and  the  names  of  the  parties  to 
the  action,  plaintiff  and  defendant. 

2.  A  plain  and  concise  statement  of  the  facts  constituting  a  cause 
of  action  without  unnecessary  repetition. 

3.  A  demand  of  the  relief,  to  which  the  plaintiff  supposes  himself 
entitled.  If  the  recovery  of  money  be  demanded,  the  amount  thereof 
ahallbe  stated. 
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The  first  requisite,  then,  for  the  regularity  of  a  complaint  is, 
that  it  should  be  properly  entitled^  a  precaution  which  ought 
indeed  to  be  observed,  with  reference  to  every  pleading  or 
proceeding  in  the  cause.  The  questions  as  to  the  name  of  the 
court  in  which  relief  is  sought,  have  already  been  antici- 
pated, and  the  cases  thereon  cited,  under  the  head  of  summons. 
It  is  peculiarly  essential  that  this  should  be  properly  stated  in 
the  complaint,  and  that  the  names  of  the  parties  should  also 
be  correctly  given.  A  practice  has  obtained  of  occasionally 
entitling  this  pleading  by  the  name  of  the  plaintiff,  and  the  name 
of  the  first  defendant  alone,  with  the  words  *'  et  aV^  subjoined, 
to  signify  that  there  are  others.  This  seems  to  be  decidedly 
incorrect,  and  contrary  to  the  evident  meaning  of  the  statute. 
It  is,  however,  one  of  that  species  of  objections  which  the 
court  will,  in  no  case,  allow  to  be  insisted  upon  to  the  obstruction 
of  justice.  Thus,  in  Hill  v.  TAocfer,  3  How.  407,  2  C.  R.  3, 
where  the  complaint,  was  entitled,  **  j5^mz7y  Hill,  dc  v.  Christian 
Thacter,'^  instead  of  Emily  Hill,  by  Daniel  Hill,  her  guardian, 
that  title  ^as  sustained,  in  as  much  as  the  facts  of  Daniel 
Hill's  guardianship,  and  the  names,  were  correctly  given  in 
the  body  of  the  complaint  itself.  This  is,  however,  one  of 
those  cases  of  occasional  occurrence,  which  serve  rather  as 
beacons  to  point  out  the  mistakes  to  be  avoided,  than  as 
guides  in  any  respect  whatever. 

Another  point  essential  to  the  proper  entitling  of  a  com- 
plaint, is  the  statement  of  **  the  name  of  the  county  in  which 
the  plaintifif  desirea  the  trial  to  be  had."  In  courts  of  special 
jurisdiction,  such  as  the  New- York  superior  court,  and  court 
of  common  pleas,  this  precaution  is  not  necessary.  The  name 
of  the  court  itself,  points  out  with  certainty  the  place  where 
the  trial  is  to,  be  had.  In  all  other  cases,  however,  the  pre- 
caution is  absolutely  essential. 

The  governing  sections  of  the  Code  on  the  subject  of  fixing 
the  venue,  are  123  to  125,  inclusive.  By  sec.  123,  actions 
in  respect  of  real  or  specific  personal  property  must  be 
tried  in  the  county  in  which  the  subject  of  the  action,  or 
lome  part  of  that  subject,  is  situate,  and  the  venue  must  be 
laid  accordingly  ;  and  by  sec.  123,  the  venue  as  to  actions  for 
penalties  and  forfeitures,  and  against  public  officers,  for  acts 
done  in  the  execution  of  their  ofllces,  is  also  declared  to  be  local, 
except  as  regards  offences  committed  on  rivers,  &c.y  between 
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two  counties,  in  which  case  the  action  may  be  brought  in 
either.  In  foreclosure,  the  venue  must  be  fixed  in  the  county, 
or  in  one  of  the  counties  in  which  the  mortgaged  premises 
are  situate,  without  regard  to  that  in  which  the  loan  was  ac- 
tually made. — MiUer  v.  Hull^  1  C.  R.  113. 

In  actions  not  of  a  local  nature,  the  venue  may  be  fixed  in 
any  county  in  which  the  parties  or  any  of  them  reside,  at  the 
commencement  of  the  action :  or,  if  none  of  the  parties  reside 
in  the  state,  the  plaintiff  is  at  liberty  to  designate  any  county 
he  may  choose.  In  all  these  cases,  however,  the  plaintiff's 
power  to  fix  the  venue  is  subject  to  the  defendant's  right  to 
change  it,  if  improperly  fixed,  or  to  move  the  court  for  a 
change  on  other  grounds,  which  subjects  will  be  treated  of 
hereafter. 

The  next  requisite  as  to  the  due  preparation  of  the  com- 
plaint, is  that  prescribed  by  subdivision  2,  with  reference  to  the 
proper  statement  of  the  cause  of  action. 

The  observations  as  to  the  necessary  averments  of  fact  in 
this  pleading,  have,  in  a  great  measure,  been  anticipated  in  the 
preceding  chapters.  It  remains,  then,  to  point  out  some  consid- 
erations applicable  to  the  proper  form  of  complaint,  separately 
considered  in  different  special  cases.  In  every  instance,  as  be- 
fore observed,  the  statements  in  it  should  be  strictly  confined  to 
facts,  establishing  or  tending  to  establish  the  main  cause  of  ac- 
tion, or  the  plaintiff's  right  to  some  peculiar  relief  arising  out 
of  it,  and  this  with  regard  to  the  essence  of  that  relief,  and  not 
to  its  mere  form  ;  nothing  collateral,  nothing  unconnected, 
nothing  merely  probative,  is,  strictly  speaking,  admissible  un- 
der any  circumstance.  Whatever  be  the  state  of  facts  to  be 
pleaded,  whether  simple  or  complicated  in  its  nature,  those  facts 
must  be  stated  as  plainly  and  as  concisely  as  possible,  without 
any  unnecessary  or  avoidable  repetition  whatsoever  ;  and  also 
with  suflBcient  clearness,  so  as  to  give  the  court  adequate  data 
on  which  to  ground  a  judgment.  If  this  last  be  not  the  case, 
demurrer  will  lie. — Tallman  v.  Oreen,  3  Sandf.  S.  C.  R.  437. 

The  main  grounds  of  objection,  to  be  more  peculiarly  guarded 
against  in  the  framing  on  the  complaint,  will  be  found  collected 
at  sec.  144  of  the  Code,  under  the  head  of  demurrer.  See  here- 
after on  that  subject. 

The  plaintiff's  counsel  must  be  especially  careful,  that  the 
facts  on  which  the  jurisdiction  of  the  court,  or  the  plaintiff's 
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right  to  sue  depends,  should  be  specially  and  plainly  averred 
in  all  cases  which  admit  of  any  doubt  as  to  either.  He  must 
also  direct  his  peculiar  attention  to  the  joinder  of  all  proper 
parties,  and  to  the  making  a  clear,  and,  above  all,  a  sufficient 
statement  of  the  cause  or  causes  of  action  sought  to  be  estab- 
lished, taking  the  utmost  care  to  separate  and  classify  the  latter, 
where  more  than  one  is  sought  to  be  enforced  in  the  same  pro- 
ceeding. 

By  section  167,  special  provisions  are  made  upon  this  last, 
subject  as  follows : — 

§  167.  The  plaintiff  may  unite  in  the  same  complaint  several  causes 
of  action,  whether  they  be  such  as  have  been  heretofore  denominated 
legal  or  equitable ,  or  both,  where  they  all  arise  out  of 

1.  The  same  transaction,  or  transactions  connected  with  the  same 
subject  of  action ; 

2.  Contract,  express  or  implied ;  or 

3.  Injuries  with  or  without  force,  to  person  and  property,  or  either  ^ 
or 

4.  Injuries  to  character ;  or 

5.  Claims  to  recover  real  property,  with  or  without  damages  for 
the  withholding  thereof,  and  the  rents  and  profits  of  the  same  ;  or 

6.  Claims  to  recover  personal  property,  with  or  without  damages 
for  the  withholding  thereof ;  or 

7.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  opera- 
tion of  law. 

But  the  causes  of  action,  so  united,  must  all  belong  to  one  of  these 
classes,  and  must  affect  all  the  parties  to  the  action,  and  not  require 
different  places  of  trial,  and  must  be  separately  jtated. 

Page  193,  Ime  28. 
By  Rule  87,  inserted  on  Xh»  recent  revision,  it  is  now  pre- 
scribed that  "  in  all  cases  of  more  than  one  distinct  caiise  of 
action,**  &c.,  ^ the  same  shall  jQOt  only  be  separately  stated^  but 
plainly  numbered."  This  practice,  which  had  already  become 
general,  owing  to  its  obvious  advantages,  is  now  imperative, 
and  wi]l  doubtless  be  enforced. 

How.  131,  1  C.  R.  (N.  S.)  303,  subsequently  cited  under  that 
head.  The  question  as  to  the  possibility  of  including  claims 
for  legal  and  equitable  relief  in  the  same  pleading;  before  set- 
tled, or  nearly  so,  is  now  put  out  of  doubt  by  the  changes  ef- 
fected in  the  earlier  part  of  the  section. 
The  fusion  of  subdivisions  2  and  3,  of  1851,  into  subdivision 

14 
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3  of  the  present  measure,  carries  out  the  views  previously  laid 
down  to  the  same  efiect  in  Howe  v.  Peckham^  6  How.  229,  and 
Orogan  v.  Liivdeman^  1  C.  R.  (N.  S.)  287,  where  claims  for  dam- 
ages in  respect  of  personal  injury,  consequential  upon  injuries  to 
property  forming  the  main  subject  of  the  aoit,  were  held  to  be 
capable  of  joinder  in  one  complaint,  as  forming  part  of  one 
entire  cause  of  action,  and  incapable  of  being  separately  as- 
serted.— V.  Sheldon  y.  Carpenter^  4  Comst.  479. 

In  Benedict  v.  Seymour^  6  How.  298,  it  is  held  that  where 
several  causes  of  action  are  joined  in  one  complaint,  they  must 
be  properly  separated  and  distinctly  averred :  the  words,  **  and 
for  a  further  cause  of  action  the  plaintiff  complains,''  &c.,  being 
suggested,  though  not  imperatively,  as  the  proper  mode  of  sep- 
aration. If  this  be  omitted,  every  allegation,  not  essential  to 
a  single  cause  of  action,  must,  if  objected  to,  be  stricken  out  as 
redundant.  Whether  this  severely  technical  view  is  fully  sus- 
tainable, remains  to  be  settled  hereafter;  and  doubtless,  in  the 
event  of  any  motion  under  these  circumstances,  leave  to  amend 
would  be  given.  There  can  be  no  question,  however,  but  that 
the  form  of  complaint  here  prescribed  is  at  once  the  simplest 
and  the  most  expedient,  and  that  the  wisest  course  will  be  to 
follow  implicitly  the  directions  here  given,  when  possible. 

The  questions  as  to  misjoinder  of  parties,  will  be  found  further 
treated  of  under  the  head  of  demurrer,  and  the  recent  cases  on 
the  subject  cited  and  considered  in  detail. 

With  reference  to  the  above  classification,  the  division  to 
which  the  action  will  be  ultimately  held  to  belong,  will  be  de- 
termined by  the  nature  of  the  relief  demanded  in  the  complaint. 
— SpaJding  v.  Spalding^  3  How.  297 ;  Dows  v.  Oreen^  3  How.  377. 
In  both  these  cases  judgment  was  demanded  for  the  value  of 
property  unjustly  detained,  thus  bringing  the  action  under  sub- 
division 3,  but  subsequent  proceedings  were  instituted  in  order 
to  recover  possession  of  the  property  itself,  (which,  if  allowed, 
WQ.uId  have  brought  the  case  under  subdivision  6.)  Such  sub- 
sequent proceedings  were  accordingly  set  aside  on  the  principle 
above  stated.  In  Otis  v.  Sill^  8  Barb.  S.  C.  R.  102,  it  was,  in 
like  manner^  held  that  a  claim  for  a  specific  equitable  lien  upon 
property,  could  not  be  enforced  in  an  action  to  recover  posses- 
sion thereof.  The  same  principle  also  prevailed  in  the  case  of 
Cahoon  v.  The  Bank  of  Uticay  4  How.  423,  3  C.  R.  110,  in  which 
it. was  decided  that  a  claim  for  money  had  and  received,  could 


COMPLAINT,  AND  COLLATERAL  PROCEEDESTGa  195 

not  be  joined  in  the  same  complaint  with  one  founded  on  a  re- 
fusal to  deliver  up  certain  promissory  notes,  alleged  to  have 
been  satisfied ;  though  both  claims  arose  out  of  the  same  trans- 
action.  The  case  of  the  Chmmercial  Bank  v.  Whitey  3  How.  292, 
is  precisely  to  the  same  effect. 

A  cause  of  action  for  malicious  prosecution  may,  however, 
be  joined  with  one  for  slander ;  they  are  both  '*  injuries  to 
character." — Watson  v.  Hazard^  3  C.  R.  218,  *'Crim.  con.'*  has 
been  held  to  be  an  injury  to  the  person,  and  to  fall,  as  such, 
within  subdivision  2. — Delamater  v.  Btissell,  4  How.  234  ;  2  C. 
R.147. 

In  White  v.  Law^  7  Barb.  S.  C.  R.  204,  it  seems  to  have 
been  considered  that  an  action  could  not  lie  by  the  endorsee  of 
a  note,  against  the  makers  and  endorsers  jointly.  The  causes 
of  action  do  not,  in  that  case,  appear  to  have  been  separately 
stated.  If  they  had  been  so,  there  can  be  little  or  no  doubt 
but  that  the  reverse  would  have  been  held. 

The  necessity  of  separately  stating  different  causes  of  action 
coming  under  the  same  head,  is  demonstrated  by  the  case  of 
Durkee  v.  The  Saratoga  and  Washington  Bail  Boad^  4  How.  226, 
subsequently  cited  under  the  head  of  demurrer,  in  which  the 
Lt  was  held  to  be  bad  on  that  ground. 


^/ 


Where,  however,  a  contract  haa  oeen  emoiou  iix%xj  %jj  ^^^,s^ 
instrument,  and  a  guarantee  for  payment  of  the  amount  due 
added  at  its  foot,  and  both  principal  and  surety  were  sued 
thereon  in  the  same  action  ;  a  demurrer,  on  the  ground  of  mis- 
joinder, was  overruled ;  it  being  held  that  the  two  instruments, 
taken  together,  were  to  be  regarded  as  one  transaction,  and 
consequently,  as  forming  only  one  cause  of  action. — Enos  v. 
Thamasy  4  How.  48. 

The  facts  of  the  plaintiff^'s  case  form,  and  form  alone,  the 
proper  subjects  of  averment  in  the  complaint;  and  conclusions  of 
law  necessarily  arising  thereout,  as,  for  instance,  a  promise  to  - 
pay,  in  the  case  of  goods  sold  and  delivered,  or  indebtedness, 
where  the  facts  themselves  show  the  defendant  to  be  indebted, 
need  not  be  formally  alleged. 
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3  of  the  present  measure,  carries  out  the  views  previously  laid 
down  to  the  same  effect  in  Howe  v.  Peekharrij  6  How.  229,  and 
Qrogan  v.  Liiideman^  1  C.  R.  (N.  S.)  287,  where  claims  for  dam- 
ages in  respect  of  personal  injury,  consequential  upon  injuries  to 
property  forming  the  main  subject  of  the  suit,  were  held  to  be 
capable  of  joinder  in  one  complaint,  as  forming  part  of  one 
entire  cause  of  action,  and  incapable  of  being  separately  as- 
serted.— V.  Sheldon  v.  Carpenter^  4  Comst.  479. 

In  B&neddct  v.  Seymour^  6  How.  298,  it  is  held  that  where 
several  causes  of  action  are  joined  in  one  complaint,  they  must 
be  properly  separated  and  distinctly  averred :  the  words,  **  and 
for  a  further  cause  of  action  the  plaintiff  complains,'*  &,c.,  being 
suggested,  though  not  imperatively,  as  the  proper  mode  of  sep- 
aration. If  this  be  omitted,  every  allegation,  not  essential  to 
a  single  cause  of  action,  must,  if  objected  to,  be  stricken  out  as 
redundant.  Whether  this  severely  technical  view  is  fully  sus- 
tainable, remains  to  be  settled  hereafter ;  and  doubtless,  in  the 
event  of  any  motion  under  these  circumstances,  leave  to  amend 
would  be  given.  There  can  be  no  question,  however,  but  that 
the  form  of  complaint  here  prescribed  is  at  once  the  simplest 
and  the  most  expedient,  and  that  the  wisest  course  will  be  to 

follow  implicitly  the  directions  here  given,  when  possible. 

• 
Page  194,  line  22. 
By  Rule  87,  inserted  on  the  late  revision,  it  is  rendered  im- 
perativ^y  not  merely  to  separate,  but  to  number,  all  distinct 
'  causes  of  action.    See  note  on  last  page* 

— SpaMing  v.  Spalding^  3  How.  297 ;  Dows  v.  Oreen^  3  How.  377. 
In  both  these  cases  judgment  was  demanded  for  the  value  of 
property  unjustly  detained,  thus  bringing  the  action  under  sub- 
division 3,  but  subsequent  proceedings  were  instituted  in  order 
to  recover  possession  of  the  property  itself,  (which,  if  allowed, 
would  have  brought  the  case  under  subdivision  6.)  Such  sub- 
sequent proceedings  were  accordingly  set  aside  on  the  principle 
above  stated.  In  Otis  v.  Sillj  8  Barb.  S.  C.  R.  102,  it  was,  in 
like  manner,  held  that  a  claim  for  a  specific  equitable  lien  upon 
property,  could  not  be  enforced  in  an  action  to  recover  posses- 
sion thereof.  The  same  principle  also  prevailed  in  the  case  of 
Cahoon  v.  The  Bank  of  Uticay  4  How.  423,  3  C.  R.  110,  in  which 
it.was  decided  that  a  claim  for  money  had  and  received,  could 
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not  be  joined  in  the  same  complaint  with  one  founded  on  a  re- 
fusal to  deliver  up  certain  promissory  notes,  alleged  to  have 
been  satisfied;  though  both  claims  arose  out  of  the  same  trans- 
action. The  case  of  the  Cbmmercial  Bank  v,  WhitCy  3  How.  292, 
is  precisely  to  the  same  effect. 

A  cause  of  action  for  malicious  prosecution  may,  however, 
be  joined  with  one  for  slander ;  they  are  both  **  injuries  to 
character." — Watson  v.  Hazard,  3  C.  R.  218.  **Crim.  con."  has 
been  held  to  be  an  injury  to  the  person,  and  to  fall,  as  such, 
within  subdivision  2. — Delamater  v.  Bicssell,  4  How.  234  ;  2  C. 
R.147. 

In  White  v.  Low^  7  Barb.  S.  C.  R.  204,  it  seems  to  have 
been  considered  that  an  action  could  not  lie  by  the  endorsee  of 
a  note,  against  the  makers  and  endorsers  jointly.  The  causes 
of  action  do  not,  in  that  case,  appear  to  have  been  separately 
stated.  If  they  had  been  so,  there  can  be  little  or  no  doubt 
bat  that  the  reverse  would  have  been  held. 

The  necessity  of  separately  stating  different  causes  of  action 
coming  under  the  same  head,  is  demonstrated  by  the  case  of 
Durhee  v.  The  Saratoga  and  Washington  Bail  Boad,  4  How.  226, 
subsequently  cited  under  the  head  of  demurrer,  in  which  the 
complaint  was  held  to  be  bad  on  that  ground. 

In  Pike  v.  Van  Warmer^  5  How.  171,  the  same  principle  is 
applied  to  cases  of  slander,  and  it  is  laid  down,  that  separate 
statements  under  the  Code  are  equivalent  to  the  separate  counts 
of  a  declaration  under  the  old  practice.  See  b\so  Benedict  v. 
Stffmourj  6  How.  298,  above  cited. 

Where,  however,  a  contract  had  been  entered  into  by  one 
instrument,  and  a  guarantee  for  payment  of  the  amount  due 
added  at  its  foot,  and  both  principal  and  surety  were  sued 
thereon  in  the  same  action  ;  a  demurrer,  on  the  ground  of  mis- 
joinder, was  overruled ;  it  being  held  that  the  two  instruments, 
taken  together,  were  to  be  regarded  as  one  transaction,  and 
consequently,  as  forming  only  one  cause  of  action. — Enos  v. 
Thomas,  4  How.  48. 

The  facts  of  the  plaintifTs  case  form,  and  form  alone,  the 
proper  subjects  of  averment  in  the  complaint ;  and  conclusions  of 
law  necessarily  arising  thereout,  as,  for  instance,  a  promise  to 
pay,  in  the  case  of  goods  sold  and  delivered,  or  indebtedness, 
where  the  facts  themselves  show  the  defendant  to  be  indebted, 
need  not  be  formally  alleged.  Jj 
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The  general  principle  on  this  subject  is  laid  down  in  Glenny 
V.  Hitchins,  4  How.  98,  in  the  following  words — ^"  Now,  the 
complaint  is  good  if  it  contain  a  statement  of  the  facts  consti- 
tuting the  cause  of  action  in  ordinary  language.  A  detail  of 
the  evidence  of  facts  on  the  one  hand,  and  legal  inferences  on 
the  other,  are  to  be  alike  avoided."  The  complaint  in  that  case 
was  for  sale  and  delivery  of  goods,  and  was  demurred  to  as 
containing  no  allegations  of  liability,  or  of  a  promise  to  pay ;  but 
such  demurrer  was  overruled,  inasmuch  as  both  are  mere  con- 
clusions of  law  to  be  drawn  from  the  facts  as  pleaded,  and  are^ 
therefore,  not  necessary  to  be  averred. 

In  Tucker  v.  EuskUm,  2  C.  R.  69,  7  L.  O.  315,  similar  princi- 
ples are  laid  down«  and  a  pleading,  onHtting  any  allegations  of 
value  of  goods  furnished  to  the  defendant,  or  of  a  promise  to 
pay  for  them,  was  sustained,  though  commented  upon  as  care- 
lessly drawn.  In  Nee/us  v,  Khppenhurgh^  2  C.  R.  76,  the  com- 
plaint alleged  that  the  defendant  was  ^  indebted  to  the  plaintiff 
on  an  account  for  flour  sold  and  delivered,"  &c.,  and  was  de- 
murred to  on  the  ground  that  the  legal  conclusion  was  thereby 
pleaded,  and  not  the  facts.  This  demurrer  was  stricken  out  as 
frivolous,  at  special  term ;  but  the  general  term  reversed  the 
order,  on  the  following  grounds  :  **  The  Code  prescribes  the  form 
of  the  complaint.  It  is  not  to  contain  results  or  conclusions  of 
law,  but  the  facts  themselves,  out  of  which  the  conclusion 
arises.  In  this  case,  the  sale  and  delivery  are  the  facts  which 
constitute  the  cause  of  action,  the  indebtedness  is  the  result." 
The  court,  though  refusing  to  pronounce  the  demurrer  frivo- 
lous, gave,  however,  no  opinion  as  to  its  ultimate  fate. 

The  view  taken  in  the  above  cases,  is  strongly  enforoed  in 
MiUiken  v.  Cary,  5  How.  272,  3  C.  R.  260,  before  cited,  Ihvo 
V.  Woodworih,  4  Comst.  249,  1  C.  R.  (N.  S.)  262,  is  likewise  de- 
cisive authority  to  the.  same  effect.  It  is  also  sustained  in 
HoxU  V.  Cushmariy  7  L.  0. 149 ;  Castles  v.Woodhxmse,  1  C.  R.  72, 
and  Anon^  3  How.  406,  subsequently  cited  under  the  head  of 
Answer.  Where,  however,  indebtedness  is  stated  as  a  fact, 
and  not  as  a  conclusion  of  law,  a  denial  of  it  may  form  a  pro- 
per subject  of  averment  in  the  answer.  See  Anon^  2  C.  R.  67, 
also  there  cited. 

In  Oarrey  v.  Fowler^  10  L.  0. 16,  the  following  general  princi- 
ples are  laid  down  on  the  subject  of  the  framing  of  complaints, 
under  the  Code.    After  laying  down  as  one  of  the  merits  Of 
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that  measure,  that  the  system  of  general  averments,  which 
conveyed  no  information  to  the  opposite  party,  is  abolished,  the 
learned  judge  proceeds  as  follows :  ^  The  plaintiff  must  now 
state  in  his  complaint  all  the  facts  which  constitute  the  cause  of 
action ;  and  I  am  clearly  of  opinion  that  every  fact  is  to  be 
deemed  constitutive,  in  the  sense  of  the  Code,  upon  which  the 
right  of  action  depends.  Every  fact  which  the  plaintiff  must 
prove  to  enable  him  to  maintain  his  suit,  and  which  the  defend- 
ant has  a  right  to  controvert  in  his  answer,  must  be  distinctly 
averred,  and  every  such  averment  must  be  understood  as  mean- 
ing what  it  says,  and,  consequently,  is  only  to  be  sustained  by 
evidence  which  corresponds  with  its  meaning." 

Similar  principles  to  the  above  will  be  found  enounced  on  the 
subject  of  Answer  or  Reply,  in  Beers  v.  Squire^  1  C.  R.  84 ;  Pier- 
9on  V.  Gooley^  1  C.  R.  91 ;  McMurray  v,  Oifford^  5  How.  14 ; 
Mier  V.  Cartledge^  4  How.  115;  2  C.  R.  125 ;  Mullen  v.  Kearney^ 
2  C.  R.  18;  BenUey  v.  Jones^  4  How.  202 ;  Rassel  v.  Clapp^  4 
How.  347  ;  7  Barb.  S.  C.  R.  482 ;  3  C.  R.  64 ;  Barton  v.  Sackett, 
1  C.  R.  96 ;  Benedict  v.  Dake,  6  How.  352 ;  and  other  cases 
also  before  and  subsequently  cited. 

In  The  Bochester  City  Bank  v.  Suydam^  6  How.  254,  also 
noticed,  3  C.  R.  249,  a  long  and  interesting  discussion  will  be 
found,  on  the  subject  of  averments  in  a  complaint  grounded  on 
confidential  communications  made  to  an  attorney,  and  as  to  the 
circumstances  under  which  such  communications  may  or  may 
not  be  made  use  of,  and  the  party  considered  as  exempted  from 
the  usual  obligation  of  secrecy  in  such  cases. 

In  Stanley  v.  TFc66,  3  C.  R.  79,  the  law  of  privileged  com- 
munications in  cases  of  libel  will  also  be  found  fully  considered, 
and  a  number  of  authorities  cited.  Snyder  v.  Andrews^  6  Barb. 
S.  G.  R.  43,  contains  also  a  long  discussion  on  the  law  of  libel 
in  general,  and  both  cases  may  be  referred  to  with  advantage. 
See  also  Cook  v.  HiUy  3  Sandf.  S.  C.  R.  341,  subsequently  cited, 
and  Hovxird  v.  Sexton^  4  Comst.  157. 

We  now  come  to  the  consideration  of  the  cases  peculiarly 
applicable  to  the  different  forms  of  complaint  on  different  causes 
of  action,  separately  considered. 

Considerable  discussion  has  arisen  as  to  the  necessity  of  in- 
serting express  averments  of  fraud  in  the  complaint,  in  cases 
where  the  defendant  is  arrestable  under  the  conjoint  provisions 
of  sees.  179  and  288. 

In  Barber  v.  Hvbbard^  3  0.  R.  156,  the  point  was  left  open, 
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and  it  was  considered  by  Edmonds, «/.,  that  there  was  no  im- 
propriety in  inserting  averments  of  that  nature.  In  Oridley  v. 
McOumber,  5  How.  414,  3  C.  R.  211,  it  was  positively  held 
that,  in  order  to  warrant  an  execution  against  the  person  under 
sec.  288,  such  averments  are  indispensable  ;  and  the  same  doc- 
trine is  laid  down  still  more  strongly  by  King, «/!,  in  Barker  v. 
Eusselly  1  C.  R.  (N.  S.)  5.  The  latter  decision  was,  however^ 
reversed  by  the  general  term  of  the  same  court  in  Barker  v- 
Russell^  1  G.  R.  (N.  S.)  57,  similar  doctrines  having  been  pre- 
viously held  in  Seoor  v.  Boome^  2  C.  R.  1.  In  Lee  v.  Elias^  3 
Sandf.  736;  1  C.  R.  (N.  S.)  116,  the  like  view  was  most  strong- 
ly enounced  by  the  superior  court,  and  averments  of  this  na- 
ture were  stricken  from  the  complaint  as  redundant.  See  also 
Cheney  v.  Garbutt^  5  How.  467  ;  Masten  v.  Scovill^  6  How.  315. 

In  CoTwin  v.  Freeland^  6  How.  241,  it  was,  on  the  contrary 
laid  down  at  the  general  term  that,  where  the  cause  of  arrest 
exists  at  the  time  of  drawing  the  complaint,  it  should  be  stated 
in  it.  The  above  decisions  are  difficult,  if  not  impossible,  to 
reconcile,  and  perhaps  the  safest  course  to  pursue  will  be  to 
state  the  cause  of  arrest  shortly  and  concisely  in  the  complaint, 
as  a  direct,  but  not  as  a  probative  fact,  wherever  that  cause 
exists  as  part  of  the  main  cause  of  action,  and  not  collaterally 
to  it,  as,  for  instance,  in  actions  for  torts  or  debt  fraudulently 
contracted.  If  the  cause  of  arrest  be  of  a  collateral  nature^ 
such  as  an  intended  removal,  a  statement  to  that  effect  might 
probably  be  held  inadmissible,  as  being  in  its  very  nature  a  pro- 
bative, and  not  a  principal  fact.  See  this  view  laid  down  in 
Masien  v.  Scovilly  6  How.  315,  above  cited. 

In  an  action  against  a  surety,  under  a  bond  given  on  arrest, 
the  fact  that  the  person  bringing  the  action  is  the  party  ag- 
grieved must  be  averred  in  terms. — Banner  v.  Clark,  7  Barb.  S. 
C.  R.  681 ;  3  C.  R.  230. 

When  the  plaintiff  sues  in  his  own  name,  but  for  the  benefit 
of  a  numerous  class  of  persons,  under  the  powers  given  for  that 
purpose  by  sec.  119,  his  complaint  must  contain  a  distinct  aver- 
ment to  that  effect,  or  he  cannot  maintain  the  suit. — Smith  v. 
Lockwood^  10  L.  0. 12 ;  1  C.  R.  (N.  S.)  319. 

In  slander,  the  precise  words  used  must  be  stated  in  the 
complaint,  or  demurrer  will  lie ;  nor  will  it  be  expedient  to 
omit  a  statement  of  time  and  place,  though  the  latter  omission 
is  not  demurrable. — Finntrty  v.  Barker,  7  L.  O.  316. 
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The  imputation  of  inaolTency  against  a  petty  trader  is  action- 
able.— Chrpenter  y.  Dennis^  3  Sandf.  S.  C.  R.  305. 

Where  the  slanderous  words  have  been  spoken  in  a  foreign 
tongue,  they  must  be  averred  in  the  original  language,  with  an 
additional  allegation,  showing  their  meaning,  and  that  the  par- 
ties to  whom  they  were  used  understood  iU--^LeUman  v.  i&'fe, 
3  Sandf.  S.  C.  R.  784.  See  also  Pihe  v.  Van  Wormer,  5  How. 
171 ;  6  How.  99 ;  1  C.  R.  (N.  S.)  403 ;  and  Debaix  v.  Lehind, 
1  C.  R.  (N.  S.)  236. 

The  words  used  must  be  alleged  as  having  been  spoken  in 
the  presence  and  hearing  of  some  one,  or  the  complaint  will  be 
defective.— Wood  V.  Qtlchrist,  1  C.  R,  117;  Anon  3  How.  406. 
An  averment  to  this  eifect  will  be  the  only  really  safe  practice 
in  all  cases,  though  it  has  been  held  that  the  word  *^  published,'' 
if  used,  imports  an  uttering  in  the  presence  and  hearing  of 
others,  •*  ex  vi  termini."    See  Duel  v.  AgaUf  I  C.  R.  134. 

Words  not  alleged  in  the  pleadings  cannot  be  given  in  evi- 
dence, Hundell  v.  Butler,  7  Barb.  S.  C.  R.  260 ;  but  insinuations 
made  in  indirect  terms  may  nevertheless  be  actionable. 

In  slander,  allegations  of  a  subsequent  usage  of  the  words 
complained  of,  and  likewise  of  other  defamatory  expressions  not 
specifically  averred,  are  inadmissible,  and  no  evidence  can  be 
given  upon  them ;  and,  on  a  proper  application,  they  might  be 
struck  out  as  redundant. — Orayw.  Nellis,  6  How.  290. 

Where  several  causes  of  action  in  slander  are  united  in  the 
same  complaint,  they  must  be  separately  stated,  or  demurrer 
will  lie. — Pike  Y,  Van  WorrAer,  6  How.  171;  and  the  same  case 
may  be  consulted  as  to  what  will  or  will  not  be  held  as  sufficient 
averments  in  cases  of  that  nature.  See  also  6  How.  99 ;  1  C.  R. 
(N.  S.)  403. 

In  Obok  V.  mU,  3  Sandf.  S.  C.  R.  341,  it  was  held  that  no 
action  would  lie  in  respect  of  a  memorial  to  the  postmaster 
general,  charging  fraud  against  the  successful  candidate  for  a 
government  contract.  The  communication  was  held  to  be  a 
privileged  one,  if  the  statements  contained  in  that  memorial 
were  true ;  but  otherwise,  if  they  were  false. 

In  cases  of  either  libel  or  slander,  a  bare  allegation  that  the 
defamatory  matter  had  application  to  the  plaintiff,  is  all  that  is 
necessary  to  be  pleaded.  No  extrinsic  facts,  for  the  purpose  of 
showing  that  application,  need  be  stated ;  though,  of  course,  if 
the  allegation  be  controverted,  those  facts  must  be  proved  at 
the  trial. — See  Code,  sec.  164.    Where,  however,  a  statement 
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of  extrinsic  circumstances  is  necessary  to  show  the  meaning  of 

the' words  themselves,  that  statement  must  be  introduced. — 

Pihe  V.  Van  WbrmeTf  above  cited.     Nor  is  it  necessary  to  aver 

malice  in  terms,  where  the  publication  complained  of  is  libelous 

on  its  face.     The  law  will  imply  it  on  proof  of  the  facts. — Fry 

V.  JSenneU,  9  L,  0. 330  ;  1  C.  R.  (N.  S.)  288 ;  Howard  v.  Seocton,  4 

Comst.  167.     With  reference  to  the  law  of  libel  in  general,  see 

Stanley  v.  Webb,  3  C.  R.  79,  and  Snyder  v.  Andrews,  6  Barb.  S. 

C.  R.  43,  above  referred  to. 

In  cases  of  breach  of  promise  of  marriage,  the  form  of  the 

old  declaration  in  such  causes  may  be  substantially  followed, 

with  some  few  necessary  abbreviations.     See  Leopold  v.  Pop- 
penheimer^  I  C.  R.  39. 

In  actions  for  false  imprisonment,  also,  the  complaint  must  be 
confined  to  a  simple  pleading  of  the  fact,  according  to  the  old 
practice ;  and  any  statements  of  the  attendant  circumstances, 
will,  if  objected  to,  be  stricken  out  as  frivolous. — Shaw  v.  Jcsynet 
4How.  119;2C.  R.  69. 

In  assault  and  battery,  and  other  actions  of  a  like  nature,  the 
old  forms  of  declaration  may  also  most  advantageously  be  con- 
sulted, with  a  view,  to  fr^iming  the  complaint  in  concise  and  le- 
gal language,  of  course  pruning  away  all  unnecessary  repetitions. 
So  also,  in  an  action  against  a  common  carrier,  as  far  as  re- 
gards the  first  count  of  the  former  declaration ;  but  all  the 
others  were  struck  out  as  redunant. — Rockbridge  Iron  Cb.  v. 
MelleUy  5  How.  439,  before  cited. 

An  action  will  not  lie  upon  a  voluntary  subscription  paper.  It 
is  a  mere  nvdum pactum^  with  no  consideration  to  uphold  such  a 
promise. — Stoddard  y,  Ckavelandy  4  How.  148.  A  subscription  to 
the  stock  of  a  company,  formed  for  a  profitable  object,  and  which 
entitles  the  party  to  shares  in  the  undertaking,  does  not,  however, 
fall  within  this  category,  and  an  action  can  be  maintained  upon  it. 
Osxvego  and  Syracuse  Plank  Pood  Co,  v.  Rust^  5  How.  390.  The 
defendants  were  also  there  held  to  be  precluded  from  questioning 
the  plaintiffs'  legal  existence,  as  a  corporation,  by  having  sub- 
scribed for  their  stock.  See  Dutchess  Cotton  Mantifaetory  t. 
Davis,  14th  Johnson  238.  The  allegation  that  the  defendants 
subscribed  for  their  shares,  was  held  to  imply,  legally,  that  they 
were  the  owners  of,  and  entitled  to  such  shares,  and  to  render 
a  specific  allegation  of  consideration  by  virtue  of  the  sub- 
scription, unnecessary. 

When  the  complaint  showed  upon  its  face  that  the  plain- 
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tiffs  demand  was  barred  by  the  statute  of  limitations,  a  mere 
allegation  that  the  trustees  against  whom  the  suit  was  broiight 
had  acted  in  their  representative  capacity,  by  bringing  a  suit 
within  ten  years,  "^ithout  any  averment,  that,  by  means  of  that 
suit,  they  had  received  any  oioney,  was  held  to  be  insufficient 
to  avoid  the  statute,  and  that  demurrer  would  lie. — Oenet  v. 
TaUTnadge,  1  C.  R.  (N.  S.)  346. 

With  reference  to  the  numerous  class  of  actions  arising  upon 
written  instruments,  or  in  which,  in  a  general  point  of  view, 
the  performance  of  some  condition  precedent  has  to  be  pleaded, 
the  provisions  of  the  Code  have  been  greatly  extended  by  the 
amendments  of  1851. 

The   section  in  reference  thereto,  sec.  162,  now  stands  as  • 
follows : — 

§  vl62.  In  pleading  the  performance  of  conditions  precedent  in  a 
contract,  it  shall  not  be  necessary  to  state  the  facts,  showiDg  such  per- 
formance :  bat  it  may  be  stated  generally,  that  the  party  duly  performed 
sU  the  conditions  on  his  part ;  and  if  snch  allegation  be  controverted, 
the  party  pleading  shall  be  bound  to  establish  on  the  trial  the  facts 
showing  such  performance.  In  an  action  or  defence,  founded  upon 
an  instrument,  for  the  payment  of  money  only,  it  shall  be  sufficient 
for  the  party  to  give  a  copy  of  the  instrument,  and  to  state  that  there 
is  due  to  him  thereon  from  the  adverse  party  a  specified  sum  which  be 
claims. 

The  whole  of  the  last  section  is  new,  and  it  seems  obvious 
that  this  provision  must  be  construed  with  very  considerable 
limitations.  If  so  wide  an  interpretation  be  given  to  it  as  has 
been  suggested,  in  conne^^tion  with  actions  on  bills  and  notes,  it 
would  introduce  a  system  of  averment  of  intolerable  looseness, 
and  would  pave  the  way  to  endless  objections  and  endless 
discussion.  Taken  by  itself,  and  without  reference  to  other 
provisions,  or  to  general  principles  of  law,  the  provision  in 
-question  would  seem  to  authorize  a  party  who  founds  his  action 
upon  a  written  instrument  for  payment  of  money  only,  simply 
to  give  a  copy  of  that  instrument,  and  to  state  what  is  due  to 
him,  and  to  do  no  more.  According  to  this  rule,  if  so  carried 
OQt,  a  party  suing  on  a  policy  of  insurance,  or  the  plaintiff  in  an 
action  against  an  endorser  or  guarantor  of  a  promissory  note, 
need  only  give  a  copy  of  the  instrument  on  which  he  makes  his 
claim,  without  alleging,  on  the  one  hand,  the  loss  claimed  upon, 
or  due  presentment  and  due  notice  to  the  endorser  or  guarantor 
on  the  other ;  although,  in  the  former  case,  the  loss  itself  would 
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form,  in  fact,  the  whole  cause  of  action,  and,  in  the  latter,  the  facta 
thus  left  out  are  positive  conditions  precedent,  essential  to  be 
performed,  before  the  party  sought  to  be  charged  is  liable  to  be 
sued  at  all.     It  would  be  easy  to  multiply  similar  instances,  but 
the  two  above  given  will  suffice  to  show  that  such  a  construc- 
tion, if  carried  out  to  its  full  extent,  would  involve  a  practical 
absurdity,  if  not  an  utter  impossibih'ty  in  practice.     It  seems 
obvious  that  the  utmost  limit  to  which  the  powers  of  this  section 
can  legitimately  extend,  is  with  reference  to  actions  brought 
directly  by  the  party  in  whose  favor  a  written  instrument  is 
made,  against  the  party  making  it :  and  this  only  where  the 
claim  sued  on  arises  solely  under  the  terms  of  that  instrument 
itself,  without  reference  to  external  circumstances,  or  to  the 
performance  of  external  conditions.     The  provision  in  question 
seems,  then,  really  to  amount  to  little  more  than  permission  to  the 
party  pleading  to  give  a  copy  of  the  instrument  sued  upon,  in- 
stead of  an  abstract  of  its  contents,  a  permission  which  practi- 
cally existed  before.     It  might,  possibly  indeed,  he  held  as  dis- 
pensing with  the  necessity  of  making  the  ordinary  allegaticms 
as  to  the  making  and  delivery  of  the  instrument  in  question;  but 
even  with  regard  to  these,  the  wisdom  of  omitting  such  allega- 
tions seems  more  than  doubtful  under  any  circumstances,  or,  at 
all  events,  until  the  courts  have  finally  and  decidedly  pronounced 
on  the  true  construction  of  the  words  employed.    The  clause 
then,  when  scrutinized  closely,  seems  so  wide  and  so  loose,  that, 
until  its  actual  scope  has  been  clearly  and  accurately  defined, 
it  would  be  most  unsafe  to  rely  upon  it  in  any  case,  or  in  any 
respect  whatever ;  especially  as  the  adoption  of  this  course  is,  at 
the  best,  entirely  optional,  and  the  old-established  forms  of  alle- 
gation in  such  cases  are  in  no  manner  impeached  or  abolished. 
It  might  even  be  contended  that,  instead  of  giving  parties  in- 
creased facilities  of  averment,  it  rather  tends  to  diminish  those 
they  already  possess,  and  to  impose  upon  the  pleader  a  sort  of 
quasi  necessity  of  giving  a  copy  of  the  instrument  sued  upon  in 
all  cases,  or  rather,  strictly  speaking,  to  render  this  the  more 
advisable  course.     The  legislature,  no  doubt,  meant  to  give  in- 
creased facilities,  but  it  seems  somewhat  questionable  whether 
they  may  not,  in  fact,  have  imposed  increased  restrictions,  to  be 
observed  as  a  matter  of  prudence,  at  least,  if  no  more. 

The  above  observations  have  peculiar  application  to  the  dif- 
ferent questions  which  have  arisen  with  respect  to  the  proper 
form  of  averment  in  actions  upon  bills  or  promissory  notes,  the 
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deciuQDS  in  relation  to  which,  especially  with  reference  to  those . 
cases  where  an  endorser  or  guarantor  is  sought  to  be  charged, 
seem  most  essential  to  be  adduced  instead  of  being  merely  re- 
ferred to»  as  in  the  annotated  Code  of  1851.  Until  the  proper 
construction  of  section  162  has  been  settled,  and  firmly  settled 
by  judicial  construction,  it  would,  in  the  writer's  opinion,  be  a 
matter  of  the  gravest  imprudence  to  depart,  in  any  essential  par- 
ticular, from  the  terms  as  now  established ;  or  to  omit  any  one 
allegation  which  is  now  looked  upon  as  essential,  except  in  so 
far  as  it  may  now  be  looked  upon  as  advisable,  to  give  in  all 
cases  an  actual  copy  of  the  bill  or  note  sued  on,  with  all  its  en- 
dorsements. 

In  the  recent  case  of  Lord  v.  Cheeseborough^  1 C.  R.  (N.  S.)  322, 
principles  are  laid  down  in  exact  accordance  with  the  view« 
above  stated.  The  complaint  in  that  case  was  on  a  promissory 
note,  and  was  framed  in  precise  compliance  with  sec.  ]  62,  as  now 
amended.  There  was  accordingly  no  allegation  that  the  plain- 
tiffs were  the  holders  or  owners  of  the  note  there  in  question, 
or  that  the  note  was  ever  delivered  to  the  plaintiffs  or  to  any 
one,  by  the  defendants,  or  anything  except  the  allegation  that 
a  specified  sum  was  due  to  them  on  the  note,  which  they  claimed 
from  the  defendants.  An  answer  taking  issue  on  the  transfer 
and  delivery  of  the  note,  and  the  ownership  of  the  plaintiffs, 
and  objecting  to  the  complaint  as  not  stating  facts  sufficient  to 
constitute  a  cause  of  action,  was  refused  to  be  stricken  out  as 
frivolous,  and  the  complaint  held  to  be  defective,  on  the  ground 
of  the  above  omission,  leave  being  given  to  amend. 

In  an  action  by  the  payee  against  the  maker  of  a  note,  a  bare 
allegation  that  the  defendant,  by  his  note,  promised  to  pay  the 
sum  sued  for,  and  had  not  paid  the  same,  but  was  indebted  to 
the  plaintiff  therefor,  was  held  to  be  sufficient,  on  demurrer  that 
the  delivery  of  the  note,  the  date  of  payment,  and  the  fact  that 
the  note  was  due,  and  that  the  plaintiff  was  owner  and  holder, 
ought  to  have  been  alleged. — Peets  v.  Bratt^  6  Barb.  S.  C.  R.  662. 
The  complaint  is,  however,  commented  upon  as  being  •'  very 
loose,"  and,  of  course,  ought  not  to  be  taken  as  a  precedenl. 

The  details  as  to  presentation  and  demand  of  payment,  need 
not  be  specially  set  forth,  in  order  to  charge  an  endorser.  It 
will  be  sufficient  to  allege  that  the  note  was  *'  duly  "  presented, 
and  payment  ''duly" demanded.  The  facts  roust,  however,  be 
proved,  as  of  course,  on  the  trial. — Qayy.Paincy  5  How.  107; 
3  C.  R.  162. 
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In  Appleby  v.  EVdns,  2  Sandf.  S.  C.  R.  673,  2  C.  R.  80,  it  was 
held  that,  in  an  action  by  endorsee  against  maker,  the  following 
averments  were  sufficient: — Ist.  Making;  2d.  Delivery;  3d. 
Endorsement  to  plaintiff;  4th.  Non-payment ;  and  5th.  Indebt- 
edness of  defendant.  See  similar  definition  in  recent  case  of 
Oiesson  v.  Oiesson,  I  C.  R.  (N.  S.)  414.  And  a  demurrer  that 
the  complaint  did  not  aver  that  the  plaintiff  was  lawful  holder, 
or  that  the  note  was  due,  was  stricken  out  as  frivolous,  and 
leave  to  answer  refused. 

An  allegation  that  the  plaintiff  was  'Mawful  holder"  has, 
however,  been  held  to  be  insufficient,  standing  alone :  or  rather, 
a  demurrer  on  that  ground,  was  held  not  to  be  frivolous.  His 
lawful  ownership  should  have  been  averred. — Beach  v.  Oailup, 
2  C.  R.  66. 

A  specific  allegation  of  endorsement  is  necessary,  too,  in  all 
cases  of  action  by  an  endorsee.  A  mere  averment  of  lawful 
ownership  will  not,  in  such  case,  be  sufficient,  standing  alone. 
—  Vanderpoolv,  Tarbox^  7  L.  0.  160. 

In  Oarey  v.  Fowler,  10  L.  O.  16,  it  was  held,  however,  that 
an  averment  in  a  complaint  of  due  notice  being  given  to  an 
endorser,  will  be  construed  to  mean  notice  in  fact,  and  not  no- 
tice by  construction  of  law.  When  the  plaintiff  relies  upon 
facts  excusing  notice  in  fact,  he  must  set  forth  those  facts  in  his 
complaint.  See  previous  citation  of  this  case,  as  to  the  general 
principles  laid  down. 

In  the  Bank  of  Vergennes  v.  Oameron,  7  Barb.  S.  C.  R.  143, 
the  question  of  the  endorser's  liability,  and  the  necessary  proof 
in  such  cases,  will  be  found  fully  considered. 

An  omission  to  aver  the  fact  of  due  protestation  in  an  action 
by  endorsee  against  endorser,  has  likewise  been  held  to  be  a 
demurrable  defect. — Turner  v.  Comstock,  1  C.  R.  102 ;  7  L.  0. 23. 

Where  a  party  signed  a  note  as  surety,  his  having  done  so 
ought  to  be  specially  averred.  It  was  held  in  Balcom  v.  Wood- 
ruff,  7  Barb.  S.  C.  R.  13,  that  a  note  of  this  description  could 
not  be  given  in  evidence  under  the  common  money  counts. 

In  Hoxiev.  Cushman^  7  L.  O.  149,  it  was  held  that  the  con- 
sideration given  for  a  promissory  note  need  not  be  specially 
averred  in  the  complaint,  especially  where  the  payee  had  en- 
dorsed and  put  that  note  into  circulation :  and  in  Benson  v. 
Covchrnan,  1  C.  R.  119,  it  was  also  decided  that  the  words  **  for 
value  received"  import  a  consideration  as  between  endorser 
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and  endorsee,  and,  coupled  with  the  expression  "  lawful  holder," 
show  a  sufficient  cause  of  action. 

In  Spellman  v.  TFeiofer,  5  How.  5,  where  a  complaint  had  been 
made  against  both  the  maker  and  the  endorser  of  a  promissory 
note,  the  following  rules  were  laid  down  by  the  court  as  neces- 
sary to  sustain  a  proceeding  of  that  nature.  '^  The  complaint, 
in  order  to  conform  to  the  Code,  should  state  facts  enough 
against  the  maker  to  show  his  liability  to  pay,  and  enough 
against  the  endorser  to  charge  him  with  the  debt.  In  the  latter 
case,  not  only  the  making  and  endorsement  of  the  note  should 
be  stated,  but  also  the  demand  of  the  maker  at  the  time  and 
place  prescribed  for  that  purpose,  and  notice  of  such  demand 
and  of  non-payment  to  the  endorser."  After  going  further  into 
detail  on  the  subject  of  these  requisites,  and  showing  various 
omissions  in  the  complaint  in  these  respects,  the  court  said :  '^As 
against  the  maker,  this  was  of  no  consequence ;  but,  as  the 
plaintiffs  have  chosen  to  unite  both  maker  and  endorser  in  the 
same  action,  their  statement  of  facts  should  have  been  full 
enough  to  show  the  liability  of  both."  Both  parties  having 
been  irregular,  the  difficulty  was  there  solved  by  a  Rule  allow- 
ing the  plaintiffs  to  amend,  and  the  defendants  to  put  in  a  new 
answer  or  demurrer,  without  costs  to  either. 

A  long  discussion  on  the  contract  of  endorsement,  and  on 
the  subjects  of  protest  and  notice  of  dishonor,  will  be  found  at 
9  L.  O.  226,  where  the  bill  of  exceptions,  in  a  case  of  BeaU  v. 
Pecky  is  given  in  full,  but  no  decision  is  reported.  On  the  law 
of  bills  and  notes,  in  general,  v.  McNamee  v.  The  Bank  of  Troy^ 
5  How.  161. 

In  The  Montgomery  County  Bank  v.  Albany  CityBank^  8  Barb. 
S.  C.  R.  396,  the  law,  as  to  the  due  presentment  of  bills,  will  be 
found  fully  laid  down :  the  conclusion  being,  that  presentment 
for  payment  is  indispensable,  in  order  to  charge  the  endorser, 
but  that  presentment  for  acceptance  is  not  absolutely  necessary, 
though  highly  advisable. 

With  respect  to  the  drawer,  it  was  held,  in  Hicks  v.  Sinde^  6, 
How.  1,  that  it  is  competent  for  him  to  restrict  his  liability,  in 
like  manner  as  may  be  done  by  an  endorser.  The  drawer,  in 
that  case,  having  signed  as  **  agent ;"  and  the  fact  that  he  was 
80  being  known  to  all  parties,  he  was  held  not  to  be  personally 
bound.  The  previous  cases  on  the  subject  are  fully  cited  in  the 
report. 

In  the  Appendix  of  Forms  will  be  found  a  Form  of  complaint 
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adapted  to  the  views  above  stated,  with  reference  to  sec.  162 ; 
and  also  a  statement  of  those  at  present  in  general  use,  which 
will,  perhaps,  be  the  safer  guides,  for  the  present,  at  all  events, 
if  not  for  the  future. 

In  actions  on  bonds  for  the  payment  of  money  only,  the 
amendment,  above  commented  on,  may  seem  to  be  more  gener- 
ally applicable ;  and  the  complaint  may,  in  such  cases,  be  framed 
accordingly,  simply  averring  the  making  of  the  bond,  giving 
a  copy,  alleging  non-payment,  and  claiming  the  amount  due ; 
though,  even  in  these  cases,  the  old  form  of  alleging  the 
making  and  effect  of  the  bond,  and  its  non-payment,  seems 
to  be  fully  adequate,  on  which  to  ground  a  case  for  relief. 
Where  the  condition  of  the  bond  is,  in  any  manner,  special, 
although,  in  these  cases,  it  would  be  most  advisable  to  give  a 
copy  of  the  provision  sued  under,  the  general  facts  of  the  case, 
and,  also,  those  of  the  non-performance  of  that  condition,  must 
be  clearly  and  distinctly  averred,  though,  of  course,  not  with 
unnecessary  detail. 

Of  an  analagous  nature  to  the  above,  are  actions  upon  a  pol- 
icy of  insurance,  the  precise  form  of  complaint  in  which  does 
not  appear  to  have  been  made  the  subject  of  special  adjudica- 
tion. It  is,  however,  easily  deducible,  by  inference,  from  gen- 
eral principles.  The  making  and  delivery  of  the  policy,  and 
payment  of  the  premium,  should,  in  the  first  place,  be  averred. 
The  substance  of  the  policy  itself,  should  then  be  clearly  and 
succinctly  stated ;  or,  if  the  question  be  one  in  which  the 
proper  construction  of  the  general  terms  of  the  instrument,  or 
of  any  particular  clauses  in  it,  are  likely  to  be  drawn  into  ques- 
tion, a  copy  of  the  whole  document,  or  of  the  particular  clauses 
in  it,  in  respect  of  which  the  controversy  arises,  should  be 
given  ;  or,  which  will  often  be  found  a  very  convenient  mode  of 
averment,  a  copy  of  the  policy  may  be  annexed  to  the  com- 
plaint, and  referred  to  as  forming  part  of  it,  the  substance  of  it 
being  shortly  averred  in  the  body.  In  marine  cases,  the  facts 
of  the  voyage  insured  upon,  being  in  actual  progress  at  the 
time  of  the  loss,  and,  where  the  policy  is  an  open  policy,  those 
necessary  to  show  that  the  goods  claimed  upon  were  covered 
by  the  risk,  must  appear  ;  and,  in  every  instance,  the  facts  of 
the  loss  must  be  distinctly  and  clearly,  though  succinctly,  al- 
leged. The  giving  of  due  notice  of  claim,  and  of  due  proof  of 
loss  and  of  interest,  and  also  that  the  time  allowed  to  the  com- 
pany for  the  payment  of  the  risk  has  fully  elapsed,  mast,  in  the 
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bit  iasUnce,  be  distinctly  pleaded ;  the  exact  wording  of  the 
provisions  of  the  policy  or  conditions,  being  in  these  and  all 
other  respects  strictly  followed,  in  framing  the  necessary  aver- 
ments. 

In  actions  for  the  claim  and  delivery  of  personal  property, 
which  are  analagous,  in  all  respects,  to  the  old  action  of  re- 
plevin, (see  Roberts  v.  Handel,  below  cited,)  a  direct  and  issu- 
able averment  must  always  be  inserted,  that  the  goods  claimed 
arc  the  property  of  the  plaintiff.  A  mere  allegation  that  he 
was  entitled  to  the  possession  of  those  goods,  and  of  facts  af- 
fording evidence  of  ownership,  will  not,  standing  alone,  be  suf- 
ficient.—  Vandenburgh  v.  Van  Valkenburgh^  8  Barb.  S.C.  R.  217 ; 
reported  on  another  point,  1  C.  R.  (N.  S.)  169. 

The  property  claimed  must,  too,  be  in  the  actual  possession  or 
control  of  the  party  sued,  at  the  time  when  the  action  is 
brought,  unless  he  has  previously  parted  with  that  possession,  in 
a  fraadulent  manner. — See  Roberts  v.  Randel,  5  How.  327,  over- 
ruling Van  Neste  v.  Oonover,  5  How.  143,  to  the  contrary  effect. 
These  decisions  are  not,  however,  directly  in  point ;  the  ques- 
tion there  directly  raised,  having  been  with  reference  to  the 
validity  of  the  arrest  of  a  defendant,  who  had  parted  with  the 
property  before  suit  commenced.  A  distinct  allegation  should, 
therefore,  in  all  cases,  be  made,  that  the  property  is  then  in 
the  defendant's  possession ;  or,  if  he  has  parted  with  it,  in 
fraud  of  the  action,  that  point  must  be  distinctly  pleaded. 

The  pleader  must,  of  course,  take  care  that  his  prayer  corre- 
sponds with  his  statement.  If  he  merely  demand  judgment  for 
the  value  of  the  property,  he  cannot  proceed  to  recover  the 
property  itself  in  replevin.  The  two  actions  fall  under  different 
subdivisions  of  see.  167;  and  remedies  of  both  the  above  descrip- 
tions cannot  be  obtained  by  means  of  the  same  pleading.  They 
are  incompatible,  and  cannot  be  joined ;  and  the  nature  of  the 
relief  demanded  in  the  prayer  of  the  complaint,  will  determine 
the  class  of  the  action.— -See  Spalding  v.  Spalding,  3  How.  297, 
1 C.  R.  64,  and  Dows  v.  Oreen,  3  How.  377,  before  cited. 

The  old  proceeding,  by  a  creditor's  bill,  remains,  in  effect, 
oachanged  ;  but  such  proceeding  must  be  brought  in  the  ordi- 
oary  form  of  a  complaint,  under  the  Code,  and  not  according 
to  the  former  practice. — Rogers  v.  Hem,  2  C.  R.  79. 

Before  a  creditor^  bill  can  be  filed,  it  is  essential  that  execu- 
tion should  have  been  issued  into  every  county  in  which  any 
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one  of  the  defendanU  resides,  and  returned  unsatisfied,  and  also 
into  every  county  in  which  they,  or  any  of  them,  own  real 
estate ;  a  transcript  of  the  plaintiff's  judgment  being  previously 
filed  in  each  such  county,  in  order  to  render  the  execution  effec- 
tual :  and  the  facts  should  be  alleged  accordingly — Millard  v. 
Shaw,  4  How.  137 ;  but,  if  the  defendant  have  consented  to 
waive  any  of  the  above  prerequisites,  a  simple  allegation  of  that 
consent  will  be  sufficient,  without  giving  all  the  details. 

An  action  of  this  nature  is  maintainable  upon  an  execution 
issued,  and  returned  unsatisfied,  before  the  passing  of  the  Code, 
without  special  leave  of  the  Court.  It  is  not,  in  its  nature,  an 
action  upon  a  judgment,  but  rather  a  supplementary  proceeding, 
for  the  purpose  of  carrying  that  judgment  into  effect. — Ihtnham 
V.  Nicholson,  2  Sandf.  S.  C.  R.  636. 

The  former  rules  of  the  equity  courts,  which  made  it  a  con- 
dition precedent  to  a  proceeding  of  this  nature,  that  the  plain- 
tiff should  have  an  equitable  interest,  to  the  value  of  9100,  are 
superseded  by  the  Code.  Any  creditor  may  now  take  that 
measure,  on  complying  with  its  provisions,  and  with  those  of 
the  revised  statutes  upon  the  subject. — ^V.  2  R.  S.  173,  sec.  38 ; 
Quick  V.  Keeler,  2  Sandf.  S.  C.  R.  231. 

In  actions  by  a  receiver,  it  is  essential  that  the  fact  and  mode 
.of  his  appointment  should  be  distinctly  averred. —  White  v.  Low, 
7  Barb.  S.  C.  R.  204. 

In  actions  under  any  special  statutory  provision,  it  is  essen- 
tial that,  in  its  allegations,  the  complaint  should  strictly  conform 
to  the  statute  sued  under,  and  that  statute  should  be  specially 
referred  to. — SchroeppeU  v.  Corrdngy  2  Comst.  132. 

Forms  will  be  found  in  the  Appendix,  for  the  complaint,  in 
cases  of  goods  sold  and  delivered,  and  work  and  labor  done. 
In  the  former  case,  allegations  of  sale  and  delivery  will  be  suffi- 
cient :  a  promise  to  pay  will  be  implied,  and  need  not  be  plead- 
ed in  form.  See  Olenny  v.  Hitchina^  4  How.  98  ;  Tucker  v. 
RvshUm,  2  C.  R.  59 ;  7  L.  0.  315  ;  and  Neejua  w.Kloppeiiburghj 
2  C.  R.  76,  above  referred  to.  Where,  too,  a  sale  has  been  made 
to  an  agent,  it  should  be  averred  as  one  to  the  principal. — DoU-^ 
ner  v.  Oibson,  before  cited.  On  the  form  of  the  complaint  for 
work  and  labor,  no  question  as  yet  seems  to  have  arisen*  In 
cases  of  the  above  nature,  a  copy  of  the  account  alleged  need 
not,  as  before  referred  to,  be  stated  at  length  in  the  complaint. 
It  will  be  sufficient,  if  the  plaintiff  afterwards  deliver  a  verified 
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copy  to  the  defendant,  in  the  manner  prescribed  by  sec.  156  of 
the  Code. 

The  roles  with  reference  to  the  pleading  of  judgments,  pri- 
vate statatesy  or  the  performance  of  a  condition-precedent,  as 
contained  in  sees.  161, 162,  and  163,  of  the  Code,  and  before  no- 
ticed, willy  of  course,  be  borne  in  mind  in  the  framing  of  com- 
plaints, where  allegations  of  those  natures  are  necessary. 

An  administrator  may  sue  on  a  promissory  note  made  to  him 
as  such,  either  in  his  private  or  his  representative  capacity.  And, 
in  an  action  under  the  Code,  it  is  not  necessary  for  him  to  make 
profert  of  his  letters  of  administration. — Bright  y.Chirrie,  10  L.  O. 
104.  The  same  principle  would,  doubtless,  hold  good  in  the 
case  of  executors,  as  regards  their  letters  testamentary. 

Of  coarse  the  above  remarks,  though  embracing  many,  do 
not  profess  to  include,  still  less  to  give  forms  for  every  species 
of  complaint,  which  will  be  necessary  in  practice.  The  same 
general  principles,  however,  apply  to  all,  and  all  must  now  be 
framed  upon  the  same  model,  mutatis  mutandis. 

The  foregoing  observations  have  more  peculiar  reference  to 
actions  where  the  relief  demanded  would,  under  the  old  system, 
have  been  more  peculiarly  of  common  law  cognizance.  The 
class  of  equitable  actions,  if  they  may  so  be  termed,  remains  to 
be  shortly  noticed. 

The  considerations  with  respect  to  the  general  form  of  aver- 
ment in  these  cases,  have  already  been  most  fully  entered 
upon,  and  the  cases  fully  cited,  in  chapter  I.  of  the  last  division 
of  this  work.  The  safest  guide  which  can  be  taken  with  refer- 
ence to  the  averments  in  these  cases,  will,  perhaps,  be  a  well- 
drawn  bill  in  chancery  under  the  old  practice  :  carefully  re- 
trenching, in  the  process  of  adapting  that  form  to  the  present 
requisites,  every  verbal  surplusage,  and  every  merely  proba- 
tive allegation.  Thus  framed,  the  complaint  will  conform  to 
the  law  as  laid  down  by  a  large  majority  of  the  cases  above 
referred  to,  and  particularly  in  Howard  v.  Tiffany^  8  Sandf.  S. 
C.  R.  695 ;  1  C.  R.  (N.  S.)  99 ;  (hit  v.  Chit,  6  How.  53 ;  Min</r 
V.  Terry,  6  How.  208 ;  and  Oetty  v.  The  Hudson  River  BailBoad 
Company,  6  How.  269  ;  10  L.  O.  85. 

With  reference  to  injunction,  a  distinction  may  probably  be 
drawn  between  those  cases  where  that  remedy  is  the  main 
object  of  the  suit,  and  others  where  it  is  merely  sought  collat- 
erally.   Where  the  latter  is  the  case,  it  may  well  be  contended, 
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that  the  insertion  of  matter  bearing  solely  upon  that  injunction, 
as  a  collateral  remedy,  and  not  going  to  the  establishment  of 
the  main  cause  of  action,  is  pro  tanto  irrelevant,  and  ought  not 
to  appear  on  the  pleadings  at  all,  but  to  be  substantiated  by 
separate  affidavit,  according  to  the  principles  laid  down  in 
PuMam  V.  Putnam^  2  C.  R.  64  :  Milliken  v.  Carey^  5  How. 
272 ;  3  C.  R,  250  ;  and  other  cases  to  the  same  effect,  before 
cited.  Where,  however,  the  granting  of  an  injunction  forms 
either  the  sole  object  of  the  suit,  or  a  substantial  part  of  the 
relief  expressly  sought  in  it,  it  would  seem  that  this  cannot  be 
so :  and,  in  cases  of  this  description,  averments  of  the  facts, 
showing  the  plaintiff's  right  to  that  remedy,  seem  not  merely 
advisable,  but,  in  some  instances,  even  indispensable.  See,  to 
this  effect,  Howard  v.  Tiffany^  and  Minor  v.  Terry,  before  re- 
ferred to. 

With  reference  to  the  proper  form  of  complaint,  in  the  other 
descriptions  of  actions  formerly  of  special  equitable  cognizance, 
such  as,  for  instance,  bills  for  specific  performance  of  a  con- 
tract— for  carrying  out  a  trust  under  the  direction  of  the  court 
— for  an  account, — for  arriving  at  the  proper  construction  of  dis- 
puted provisions,  &c.,  &c*, — no  special  questions  appear  to  have 
arisen  under  the  Code,  with  the  exception  of  those  cited  in  the 
preceding  chapter,  and  before  referred  to.  There  is,  therefore,  no 
positive  rule  laid  down  for  the  framing  of  the  complaint  in  these 
cases ;  and,  as  before  observed,  a  well-drawn  bill  in  chancery, 
under  the  old  practice,  will  form,  accordingly,  the  safest  guide, 
with  the  retrenchments  and  precautions  before  alluded  to.  The 
exact  provisions  of  any  instrument,  sought  to  be  either  specifi- 
cally enforced,  or  duly  interpreted,  should  be  set  forth,  in  all 
cases,  verbatim,  where  those  provisions  are  either  short  or 
special ;  or  else  with  sufficient  detail  and  certainty  to  enable  the 
court  to  arrive  at  the  exact  facts  in  controversy,  from  the 
pleadings  themselves,  without  the  necessity  of  having  recourse 
to  statements  out  of  the  record. 

The  proper  form  of  complaint,  in  those  cases  having  pecu- 
liar reference  to  real  estate,  or  to  matters  arising  out  of  it, 
remains  to  be  treated  of,  before  quitting  the  subject  of  the 
proper  averments  in  complaint,  separately  considered. 

In  most  instances,  remedies  of  this  nature  are  matters  spe- 
cially provided  for  by  the  Revised  Statutes;  and,  at  first, 
doubts  were  entertained  as  to  whether  this  class  of  actions 
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could  be  brought  at  all  under  the  Code.  See  Traver  v.  li^aver, 
3  How.  351;  1  C.  R.  112.  The  contrary,  however,  has  been 
settled  by  the  following  series  of  decisions :—  Watson  v.  Brigham^ 

3  How.  290 ;  1 C.  R  67 ;  Backus  v.  S^vkU^  3  How.  318 ;  1  C. 
R.  70 ;  Myers  v.  Basback^  4  How.  83 ;  2  C.  R.  13 ;  Bow  v.  Bow^ 

4  How.  133 ;  Tovmsend  v.  Townsend,  2  Sandf.  S.  C.R.  711 ;  Beed 
V.  Ohdldy  4  How.  125 ;  Hamersley  v.  Hamersley^  7  L.  O.  127 ; 
Yamderwerker  v.  Vanderwerher^  7  Barb.  S.  C.  R.  221.  .  These 
authorities  establish ,  beyond  a  doubt,  that  in  all  cases  where, 
under  the  old  practice,  a  party  was  at  liberty  to  proceed,  either 
at  equity  or  by  petition,  or  otherwise  under  the  special  provis« 
ions  of  the  revised  statutes,  he  has  still  the  same  option ;  an  action 
under  the  regular  forms  of  the  Code  being  substituted  for  the 
former  bill  in  equity  in  such  cases. 

In  all  real  property  actions,  brought  under  the  Code,  the  law 
of  the  case  is  to  be  governed  by  the  Revised  Statutes,  the  prac* 
tice  by  the  present  mode  of  procedure.  The  saving  of  the 
former  is  effected  by  sec.  455  of  the  present  measure,  as  fol- 
lows: 

§  455.  The  general  provinons  of  the  Revised  Statutes  relating  to 
actions  concerning  real  property,  shall  apply  to  actions  brought 
under  this  act»  according  to  the  sabjeot  matter  of  the  action,  and 
without  regard  to  its  form. 

The  first  proceeding  of  this  nature  is  that  of  ejectment.  At 
1  C.  R.  19,  will  be  found  an  essay  on  the  changes  in  the  former 
practice  as  to  this  species  of  remedy,  effected  by  the  Code. 
The  conclusion  is  clear,  i.  e.,  that  all  the  old  formalities  on  the- 
subject  are  entirely  swept  away,  and  that  the  action  nust 
hereafter  be  conducted  in  strict  accordance  with  the  new  parae- 
lice,  the  remedy  for  mesne  profits  being  joined  in  the  same 
proceeding.  It  seems  clear,  also,  that  it  will  be  proper  to  join 
as  defendants,  all  persons  having  an  interest  in  the  property, 
which  will  be  affected  by  a  recovery. —  Wardoitph  v.  BoTtle^4t 
How.  358.  (See,  also,  the  same  principle  enounced  in  Townaend 
V.  Tovmsend,  2  Sandf.  S.  C.  R.  711.) 

This  being  the  case,  it  is  evident  that  if  the  plaintiff  proceed 
against  the  tenant  alone,  as  formerly  the  case,  he  will  be  liaUe 
to  be  met  with  an  objection  at  the  outset,  for  the  want  of 
proper  parties,  which  it  would  be  better  to  provide  against  at 
once.  The  form  of  a  complaint^  under  the  new  practice,  will 
be  found  in  the  Appendix.    The  plaintiff  should,  of  course.. 
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make  a  distinct  and  positive  averment  as  to  his  title,  and  will 
have  to  prove  it  at  the  trial,  as  formerly,  unless  admitted  or  not 
denied  by  the  answer.  On  this-  account  it  would  be  well,  in  all 
cases,  to  make  that  averment  as  specific  as  possible ;  and  so  to 
frame  it  as  that  an  admission  or  non-denial  of  it  by  the  defend- 
ant, will  amount  to  an  admission  of  the  whole  case. 

The  subject  of  the  notices  which  are  requisite  on  the  com- 
mencement of  this  and  other  real  estate  actions,  will  be  found 
treated  of  at  the  end  of  the  present  chapter. 

The  next  real  estate  action  to  be  mentioned  is  that  for  parti- 
tion of  an  estate— a  proceeding  of  a  peculiarly  special  and 
important  nature,  and  to  which,  in  fact,  most  of  the  last-cited 
decisions  have  reference.  Precisely  the  same  provision  on  this 
subject  as  that  above  cited  with  reference  to  real  actions  in  gen- 
eral, is  effected  by  sec.  448.  The  law  in  partition  cases  is  still 
to  be  sought  for  in  the  Revised  Statutes ;  the  practice,  in  all 
cases  where  the  proceeding  is  by  action,  is  to  be  governed  by 
the  Code.  The  form  of  a  complaint  in  partition,  will  be 
found  in  the  Appendix. 

Every  party  directly  or  indirectly  interested  in  the  corpus 
of  the  estate  itself  which  is  sought  to  be  divided,  at  the  time 
when  the  action  is  brought,  must,  of  necessity,  be  joined,  except 
incumbrancers,  who  may  or  may  not  be  so,  at  the  plaintiiPs 
election. 

Parties,  however,  who  have  parted  with  their  title  before 
the  action  is  commenced,  need  not,  and  cannot  be  joined;  and, 
if  they  are,  the  proceeding  so  taken  cannot  properly  be  sus- 
tained.—  Yariderwerker  v.  Yanderwerher^  7  Barb.  S.  C.  R.  221. 

The  complaint  in  partition  must  state  distinctly  and  accu- 
rately the  exact  circumstances  in  relation  to  the  interests  of  all 
(parties ;  and,  where  those  interests  are  derived  under  any  pe- 
culiar or  doubtful  provision,  it  will  be  far  better  to  set  forth 
:that  provision  verbatim^  instead  of  merely  abstracting  it :  which 
may  be  done  with  reference  to  instruments  or  circumstances 
of  an  ordinary  nature. 

Although  every  necessary  party  must  be  joined  in  a  suit  of 
this  description,  and  it  will  often  be  expedient  to  make  incum- 
brancers defendants,  with  a  view  to  the  due  adjustment  and  ap- 
portionment of  their  charges,  the  plaintifi^  in  the  latter  case, 
should,  if  possible,  obtain  the  consent  of  the  other  parties  to 
«uch  introduction ;  for,  if  he  held  to  have  made  it  unnecessarily, 
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he  will  otherwise  be  liable  for  the  additional  costs. — Hamera- 
ley  V.  Samersley,  7  L,  O.  127. 

Of  a  very  similar  nature  to  partition,  is  an  action  brought  by 
a  widow  for  the  admeasurement  of  her  dower.  Relief  of  this 
nature  was  granted  by  the  superior  court,  in  Tovmsend  v.  Ibum- 
sendf  2  Sandf.  S.  C.  R.  711,  and,  objections  having  been  taken 
that  the  defendants  were  not  then  in  actual  possession  of  the 
lands  there  in  question,  and  also  that  the  action  was  brought 
within  six  months  after  the  husband's  death,  those  objections 
were  overruled. 

The  complaint  in  this  case  should  contain  a  full  description 
of  the  land  on  which  the  dower  attaches,  with  definite  and 
positive  averments  of  the  husband's  seizin  and  death,  and  of 
the  widow's  right  to  dower ;  and  also  that  such  right  has  not 
been  barred,  either  by  express  provision  made  for  her,  or  re* 
lease  or  consent  on  her  part ;  or,  if  she  have  exercised  her  elec- 
tion between  her  dower  and  a  provision  made  for  her,  that 
election  should  be  specially  pleaded.  The  prayer  for  relief 
ahould  be  in  precise  analogy  to  that  given  in  the  form  of  com- 
plaint in  partition,  **  miUatis  mutandisJ* 

By  the  recent  amendment  in  sec.  307,  a  previous  demand  and 
refusal  is  made  a  necessary  condition  precedent  to  an  action 
of  this  nature,  as  far  as  regards  the  recovery  of  costs,  which 
cannot  otherwise  be  claimed. 

The  former  action  of  waste,  and  writ  of  nuisance,  are  abol- 
ished by  sections  450  and  453.  The  proper  form  of  proceed- 
ing in  these  cases,  is  now  by  an  action  for  relief  and  damages, 
imder  the  present  forms.  In  waste,  the  relief  demanded  may 
include  forfeiture  of  the  estate  of  the  party  offending,  and  evic- 
tion from  the  premises;  and,  by  section  451,  the  law  in  those 
cases,  as  laid  down  in  the  Revised  Statutes,  irrespective  of  the 
provisions  which  prescribe  the  form  of  the  action  to  be  brought, 
is  ^cially  saved.  A  limitation  is,  however,  imposed  by  sec. 
452,  on  the  remedy  of  forfeiture  and  eviction,  which  cannot  be 
obtained,  unless  the  injury  to  the  reversion  shall  be  adjudged  to 
be  equal  to  the  value  of  the  tenant's  estate,  or  to  have  been 
done  in  malice.  A  distinct  averment  to  this  effect  should,  there- 
fere,  be  inserted  in  the  complaint,  in  all  cases  where  relief  of  this 
ottare  is  sought,  in  order  to  ground  the  introduction  of  evidence 
upon  the  subject  In  Linden  v.  Hepburn^  3  Sandf.  S.  C.  R.  608, 
6  How.  188,  where  the  plaintiff  sought  a  judgment  of  this  nature 
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in  connection  with  equitable  relief,  it  was  held  that  he  could  not 
obtain  both  in  the  same  proceeding,  but  must  be  put  to  his  election. 
The  complaint  should,  therefore,  under  similar  circumstances,  be 
framed  accordingly.  Of  course^  the  nature  of  the  waste  com- 
plained of,  and  the  title  of  the  party  seeking  the  remedy,  must 
be  distinctly  and  positively  stated,  in  order  to  ground  the  right 
to  any  relief  at  all.  And,  in  an  action  for  a  nuisance,  the  nature 
and  extent  of  the  act  complained  of,  and  of  the  injury  result- 
ing therefrom  to  the  plaintiffs,  must  also  be  clearly  and  posi- 
tively averred ;  in  order  at  once  to  ground  a  claim  for  adequate 
damages,  and  also  for  the  guidance  of  the  court  in  making  a 
proper  order  for  its  cessation  or  removal. 

By  section  449,  it  is  provided  that  proceedings  to  compel  the 
determination  of  claims  upon  real  property,  under  the  pro- 
visions of  the  Revised  Statutes,  (2  R.  S.  313),  may  be  prose- 
cuted by  action  under  the  Code.  The  very  nature,  however, 
of  these  proceedings,  commencing  as  they  do  with  the  service 
of  a  special  notice,  and  carried  on,  as  they  are,  in  a  manner 
totally  inconsistent  with  the  ordinary  forms  of  an  action,  seems 
to  render  this  impossible  in  practice,  and  it  was  accordingly  so 
held  in  Orane  v.  Sawyer,  5  How.  372 ;  1  C.  R.  (N.  S.)  30.  The 
remedy,  therefore,  in  these  cases,  seems  to  be  exclusively  under 
the  forms  of  the  Revised  Statutes,  and  not  to  be  otherwise  ob- 
tainable. 

The  last  proceeding  of  the  above  nature  is  that  of  foreclosure. 
A  form  of  complaint  in  this  proceeding  is  given  in  the  Appendix. 

It  is  essential  that  the  nature  of  the  security,  its  due  record, 
and  the  defendant's  failure  to  pay  the  amount  of  principal  and 
interest,  should  be  distinctly  averred,  and  a  full  description  of 
the  premises  must  be  given,  in  order  to  form  an  adequate  ground 
for  the  relief  to  be  obtained  on  the  decree. — See  Rule  49  of  the 
Supreme  Court.  Every  junior  incumbrancer  known  at  the  time 
of  the  bill,  should  be  made  a  party,  and,  for  this  purpose,  the  re- 
cords should  be  carefully  searched  ;  if  not,  the  whole  proceeding 
would  be  nugatory,  as  far  as  regards  the  rights  of  the  parties 
omitted.  The  wife  of  the  party  entitled  to  the  equity  of  re- 
demption, and  also  the  widow  of  any  deceased  party  so  entitled, 
must  also  be  joined,  or  the  decree  will  beof  noforcej?n>ton^o — 
Denton  v.  Nanny^  8  Barb.  S.  C.  R.  618 ;  where,  too,  a  widow  had 
actually  been  made  a  party  in  another  capacity,  no  issue  being 
raised  as  to  her  right  of  dower,  and,  in  that  capacity,  suffered 
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jadgmeDt  to  be  taken  against  her  'pro  confesso,  her  right  to 
dower  was  held  not  to  be  affected.  Her  claim  in  that  respect 
was  paramount  to  the  mortgage,  and  therefore  she  had  no  right 
to  suppose  that  that  claim  would  be  called  into  question,  what- 
ever might  be  the  case  as  regarded  her  subsequent  interest. — 
Lewis  V.  Smithy  9  L.  O.  292.  In  no  case  *  are  senior  incum- 
brancers necessary  parties,  and  it  would  seem  from  the  last  case 
that  they  are  not  even  proper  ones,  unless  for  the  purpose  of 
ascertaining  the  amount  of  their  incumbrances,  in  order  that 
the  same  may  be  duly  provided  for  on  a  sale  taking  place.  Where 
infants  are  interested  in  the  estate  sought  to  be  foreclosed,  the 
nature  of  their  interest,  and  whether  it  is  paramount  or  subordi- 
nate to  that  of  the  plaintiff,  must  be  shown  by  specific  allega- 
tion. The  ordinary  allegation  that  such  infants  claim  some  in- 
terest in  the  premises  is  not  sufficient,  as  the  facts  cannot  be 
taken  ae  admitted  as  against  them,  and  there  must  be  some 
averment  to  sustain  the  requisite  proof. — ATdrich  v.  Lapham^  6 
How.  129 ;  1  C.  R.  (N.  S.)  408. 

The  above  points,  must,  of  course,  be  carefully  borne  in  mind 
in  preparing  the  complaint  in  cases  of  this  nature,  and,  in  gene- 
ral, where  any  party  is  interested  in  more  than  one  capacity, 
care  must  be  taken  to  frame  the  statements  so  comprehensively 
as  to  include  every  possible  interest  which  such  party  may 
possess.  Of  course,  too,  any  peculiar  circumstances  connected 
with  the  security,  as  for  instance,  if  the  mortgagee  have  been  in 
possession,  must  be  distinctly  averred ;  and  in  the  latter  case,  the 
results  of  any  accounts  between  these  parties,  which  will  tend 
to  show  the  exact  sum  then  due  in  respect  of  the  security,  must 
be  correctly  stated  ;  and  it  may  be  expedient  to  annex  copies  of 
the  accounts  themselves  to  the  complaint,  with  a  view  to  ob- 
tain an  admission  or  non-denial  of  their  correctness.  The  ob- 
servation made  in  a  previous  part  of  the  chapter,  with  regard 
to  fixing  the  venue  in  these  cases,  will  have  been  noticed.  It 
must  be  in  the  county,  or  one  of  the  counties,  where  the  premises 
are  situate,  irrespective  of  that  in  which  the  loan  itself  may  have 
been  actually  transacted. 

The  long  and  complicated  question,  as  to  the  proper  aver- 
ments in  the  different  forms  of  complaint,  having  thus  been  dis- 
posed of,  we  arrive,  in  the  third  place,  at  a  subject  of  even 
greater  importance,  though  not  of  equal  complexity,  i.  e.,  the 
proper  demand  of  the  relief  sought  for.    The  observations  on 
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this  subject  have,  howevery  been  in  a  great  measure  anticipated 
by  the  considerations  upon  sec.  167,  stated  at  the  outset  of  the 
chapter.  It  has  there  been  shown,  that  the  nature  of  the  action 
will  be  determined  by  this  part  of  the  complaint ;  and  that  how- 
ever the  statements  in  the  body  of  the  pleading  may  show  a 
title  to  any  peculiar  species  of  relief,  apart  from  that  formally 
demanded,  the  relief  so  omitted  to  be  asked  for  cannot  be  ob- 
tained. See,  especially,  Spalding  v.  Spalding^  3  How.  297 ; 
Dows  V.  Oreen,  3  How.  377 ;  Cluxpman^  v.  TFc66, 1 C.  R.  (N.  S) 
388 ;  Otis  v.  Sill,  8  Barb.  S.  C.  R.  102 ;  and  (Moon  v.  Th^  BanJk 
of  Utica,  4  How.  423 ;  3  C.  R.  110,  before  cited.  In  The  Gam- 
mercial  Bank  v.  WhiUy  3  How.  292,  it  was  considered  that  al- 
ternative relief  could  not  be  demanded  in  respect  of  the  same 
transaction,  where  the  two  forms  of  relief  asked  for  fall  under 
two  distinct  classes  of  the  actions  enumerated  in  sec.  167,  in- 
capable of  being  joined  under  the  provisions  of  that  section. 

The  proper  classification  of  the  action  is,  therefore,  above 
all,  most  important  to  be  attended  to  by  the  pleader,  in  framing 
his  prayer ;  where  there  is  either  any  doubt  as  to  the  exact  re- 
medy obtainable,  or  where  any  election  has  to  be  made  be- 
tween different  forms  of  remedy,  obtainable  under  the  same 
state  of  circumstances.  In  this  latter  case,  above  all,  the  most 
careful  exercise  of  judgment  will  be  found  necessary.  Objec- 
tions of  this  nature  fall,  however,  more  peculiarly  under  the 
head  of  demurrer,  and,  therefore,  it  would  be  premature  to  enu- 
merate them  here  in  detail.  In  the  chapter  devoted  to  that 
branch  of  pleading,  the  subject  in  general  and  the  decisions 
in  reference  thereto,  will  be  found  fully  entered  upon. 

Where  a  simple  mcmey  recovery  is  sought,  the  demand  of 
judgment  for  the  amount  claimed,  with  interest  from  the  date 
of  the  original  claim,  or  last  settlement  of  account,  is  all  that  is 
necessary.  In  actions  where  pecuniary  damages  are  alone 
asked  for,  unaccompanied  by  other  relief,  the  form  is  even 
simpler,  the  demand  of  interest  being,  of  course,  incompatible ; 
where,  however,  as  in  actions  in  respect  of  waste  or  nuisance, 
relief  is  required  as  well  as  damages,  it  must  not  be  forgotten 
to  be  asked  for.  It  is  in  actions  for  relief  as  such,  that  the 
exercise  of  ingenuity  and  thought  will,  above  all,  be  required, 
as  regards  this  portion  of  the  complaint,  on  the  due  framing  of 
which  everything  will,  in  fact,  depend.  Every  possible  remedy 
which  the  court  may  have  in  its  power  to  grant  under  the 
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peculiar  circumstancest  should,  therefore,  be  carefully  pondered 
07er,  and  every  one  of  those  remedies  should  be  distinctly  and 
in  terms  asked  for ;  unless,  under  the  circumstances  of  the  case, 
it  be  thought  better  to  waive  them  in  any  respect.  Injunction, 
in  particular,  cannot  be  granted  at  all  in  respect  of  facts  exist- 
ent at  the  date  of  the  complaint,  unless  that  remedy  be  specially 
prayed  for ;  and,  where  the  appointment  of  a  receiver  is  part 
of  the  relief  sought  before,  or  as  part  of  the  judgment,  a  de- 
mand to  that  effect  must  also  be  inserted.  In  fact,  every  species 
of  relief  which  is  or  may  be  required,  should  be  asked  for  spe« 
cifically  and  in  terms ;  and  in  no  case  should  the  usual  concluding 
clause,  praying '*  for  such  further  or  other  relief  as  the  court 
may  direct,"  be  omitted  on  any  account.  In  actions  for  the  re* 
CO  very  of  real  or  specific  personal  property,  it  must  not  be 
forgotten,  that  a  claim  for  damages  for  withholding,  and  also,  in 
the  former  case,  a  claim  for  mesne  profits  is,  in  ail  cases,  compati- 
ble with  a  claim  for  the  recovery  of  the  property  itself;  and  a 
prayer  to  this  effect  should  always,  as  a  general  rule,  be  sub- 
joined to  the  main  relief  demanded. 

The  pleader  must,  however,  take  special  care  that  in  praying 
relief,  he  does  not  ask  for  any  that  iff  inconsistent.  Thus  in 
Linden  v.  Hepburn^  3  Sandf.  S.  C.  R.  668,  6  How.  188,  where 
the  plaintiff  sought  to  enforce  a  forfeiture,  and  also  to  obtain 
equitable  relief,  in  respect  of  the  same  transaction,  it  was  held 
that  he  could  not  ask  for  both  conjointly,  but  must  make  his  elec- 
tion between  the  two  species  of  remedy. 

See,  also,  as  to  alternative  relief  of  an  inconsistent  nature, 
the  cases  cited  at  the  outset  of  this  chapter,  in  reference  to 
sec.  167. 

Where,  however,  the  plaintiff  is  entitled  to  both  legal  and 
equitable  relief  under  the  facts  averred,  and  such  relief  is  not 
inconsistent  in  its  several  parts,  he  may  obtain  it  by  means  of 
the  same  proceeding,  and  it  should  be  prayed  for  accordingly. 
^Linden  v.  Hepbwm^  above  cited ;  QeiJly  v.  The  Hvdsim  Biver 
Baibroad  Company^  6  How.  369,  10  L.  O.  86. 

The  general  requisites  of  complaint,  separately  considered, 
having  thus  been  gone  through,  it  remains  to  notice  the  pro- 
ceedings necessary  for  its  due  completion  and  service.  This 
branch  of  the  subject  has,  however,  in  a  great  measure,  been 
anticipated  in  the  chapter  as  to  the  formal  requisites  of  plead- 
ing. The  manner  in  which  the  complaint,  when  prepared, 
must  be  copied^  subscribed^  and  verified,  is  there  fully  {Nre- 
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scribed ;  and  it  would  be  superfluous  to  enter  a  second  time 
upon  the  same  details.  The  only  remark  necessary,  is,  that 
the  strictest  compliance  with  the  directions  there  given,  is  vir- 
tually essential.  The  complaint  having  been  perfected,  a  copy 
of  it  must  be  served  upon  the  opposite  party,  either  personally 
as  annexed  to  the  summons,  or  on  him  or  his  attorney  after- 
wards, if  he  give  regular  notice  of  appearance,  and  demand  a 
copy.  The  mode  of  service,  in  this  latter  case,  differs  in  no 
respect  from  that  of  ordinary  papers  in  the  suit,  and  will  be 
found  prescribed  in  the  chapter  devoted  to  the  consideration  of 
those  subjects. 

The  proceedings  to  be  taken  by  the  defendant  for  that  pur- 
pose, the  time  within  which  the  copy  so  demanded  by  him  must 
be  served,  and  the  consequences  to  the  plaintiff  if  he  omit  to  do 
so,  will  be  found  fully  detailed  in  the  succeeding  chapter.  The 
questions  as  to  where  it  may,  or  may  not,  be  expedient  to  serve 
a  copy  of  the  complaint  in  company  with  the  summons,  have 
also  been  before  enlarged  upon,  in  the  chapter  devoted  to  the 
consideration  of  that  proceeding.  As  a  general  rule,  it  will  be 
advisable  in  all  cases,  for  the  obvious  reason,  that  an  omission 
to  do  so  will  enable  the  defendant,  as  of  course,  to  obtain  addi- 
tional time  to  answer.  Where,  however,  the  defendants  are 
numerous,  and  are  likely  to  appear  in  classes,  and  more  than 
one  by  the  same  attorney,  service  of  the  summons  alone  will 
usually  be  the  more  convenient  course ;  and,  when  the  service 
is  by  publication,  that  is  the  only  admissible  mode. 

As  before  also  noticed,  the  filing  of  the  complaint  is,  at  one 
time  or  other,  essential.  In  ordinary  cases,  it  seems  it  need  not 
be  placed  on  record  until  the  actual  entry  of  judgment,  whether  a 
copy  have,  or  have  not,  been  served  on  the  opposite  party, 
notwithstanding  the  decision  to  the  contrary  effect  in  Toomey  v. 
Shields,  9  L.  O.  66. 

Where  service  takes  place  by  publication,  it  is,  however,  ne- 
cessary that  the  complaint  should  be  filed  at  once,  and  before 
the  issuing  of  the  summons,  or  the  proceeding  will  be  irreg- 
ular. In  real  actions,  also,  it  is  now  necessary,  under  the  re- 
cent amendment  of  sec.  182,  that  the  complaint  should  be  filed 
at  the  outset  of  the  suit,  inasmuch  as,  until  that  is  the  case,  the 
notice  of  pendency  of  action  cannot  be  placed  on  record.  Under 
the  Code  of  1840,  this  was  otherwise,  and  it  was  there  provided 
that  the  notice  in  question  might  be  given  at  *Uhe  time  of  com- 
mencing the  action,'*  without  reference  to  the  complaint  being, 
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or  not  being  previously  filed.  The  filing  may,  however,  be 
compelled  at  any  time  by  the  defendant,  under  sec.  416. — See 
next  chapter. 

The  mention  of  this  subject  naturally  introduces  us  to  the 
concluding  topic  of  this  chapter,  i,  e.,  the  collateral  proceed- 
ings advisable  to  be  taken  by  the  plaintiff,  in  certain  cases,  in 
connection  with,  and  at  the  time  of  the  preparation  and  ser- 
vice of  his  first  pleading.  These  proceedings  are  two-fold  ;  the 
first  of  them  being  the  notice  of  the  object,  and  the  second,  the 
notice  of  the  pendency  of  the  action. 

The  following  is  the  section  of  the  Code  in  reference  to  the 
former : 

§  131 .  In  the  case  of  a  defendant  against  whom  no  personal  claim 
is  made,  the  plaintiff  may  deliver  to  such  defendant  with  the  snm- 
moDS  a  notice  sabsoribed  by  the  plaintiff  or  his  attorney,  setting  forth 
the  general  object  of  the  action,  a  brief  description  of  the  property 
affected  by  it,  if  it  affects  specific  real  or  personal  property,  and 
that  no  personal  claim  is  made  against  such  defendant ;  in  which  case 
no  copy  of  the  complaint  need  be  served  on  sach  defendant,  unless, 
within  the  time  for  answering  he  shall,  in  writing,  demand  the  same. 
If  a  defendant,  on  whom  such  notice  is  served,  unreasonably  defend 
the  action,  he  shall  pay  costs  to  the  plaintiff. 

Under  the  Code  of  1849,  this  proceeding  was  confined  ex- 
clusively to  actions  for  partition  and  foreclosure,  and  was  not 
admissible  in  any  others.  This  defect  is  now  removed,  and, 
therefore,  under  any  circumstances  whatever,  a  notice  of  this 
sort  may  now  be  served  upon  mere  formal  defendants.  The 
plaintiflf  must,  however,  be  careful  not  to  do  so  with  respect  to 
any  party  against  whom  substantial  relief  is  sought.  See  this 
subject,  already  considered,  under  the  head  of  Summons.  For 
forms,  see  Appendix. 

The  second  proceeding  above  alluded  to,  is  the  notice  of 
pendency  of  action,  commonly  called  notice  of  lis  pendens^ 
which,  in  all  real  estate  cases,  is  admissible,  and,  in  the  case 
of  foreclosure,  indispensable. 

The  provisions  of  section  182,  on  this  subject,  are  as  fol- 
lows : — 

§  132.  In  an  action  affecting  the  title  to  real  property,  the  pliun- 
fiff,  at  the  time  of  filing  the  complaint,  or  at  any  time  afterwards, 
may  file  with  the  clerk  of  each  county  in  which  the  property  is 
ntaated,  a  notice  of  the  pendency  of  the  action,  containing  the 
Btaes  of  the  parties,  the  object  of  the  action,  and  a  description  of 
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the  property  in  that  county  affected  thereby ;  and  if  the  action  be 
for  the  foreclosure  of  a  mortgage,  such  notice  must  be  filed  twenty 
days  before  judgment,  and  must  contain  the  date  of  the  mortgage, 
the  parties  thereto,  and  the  time  and  place  of  recording  the  same. 
From  the  time  of  filing  only,  shall  the  pendency  of  the  action  be 
constructive  notice  to  a  purchaser  or  incumbrancer  of  the  property 
affected  thereby. 

It  will  be  seen,  then,  that  this  proceeding  is  admissible  at  any 
stage  of  the  suit,  after  the  complaint  is  filed.  In  practice, 
however,  it  is  universally  taken  at  the  commencement.  The 
advantages  of  this  course  are  obvious,  in  every  case,  and  under 
all  circumstances ;  and  that,  not  merely  in  the  county  where 
the  action  is  brought,  but  in  every  county  in  which  there  are 
any  lands  which  can  be  affected  by  it,  in  case  the  property  be 
scattered.  No  prudent  practitioner  will  neglect  taking  this 
precaution,  or  will  neglect  taking  it  at  the  outset.  By  doing 
so,  he  places  a  stop  upon  the  property,  and  prevents  it  firocn 
being  subsequently  dealt  with,  in  prejudice  of  bis  client's  rights. 
By  omitting  to  do  so,  he  leaves  those  rights  still  liable  to  be  de- 
feated by  subsequent  acts,  notwithstanding  the  steps  taken  in 
the  suit  for  their  actual  assertion. 

In  foreclosure,  the  filing  of  such  a  notice  at  least  twenty  days 
.  before  judgment  is  rendered,  is,  as  will  be  seen,  a  condition  pre- 
cedent to  obtaining  the  relief  demanded. — See  also  Rule  49,  of 
the  supreme  court,  and  Brandon  v.  McCann^  1  C.  R.  98.  In- 
asmuch as  a  full  description  of  the  suit  in  general,  and  particu- 
larly of  the  property  affected,  is  a  necessary  incident  to  the 
validity  of  a  notice  of  this  description,  it  seems  to  follow,  as  a 
necessary  consequence,  that  if  the  plaintiff,  after  filing  his 
notice,  subsequently  amend  his  complaint  in  substantial  matter, 
either  as  regards  the  parties  to  the  action,  the  premises  affected, 
or  the  relief  claimed,  a  new  notice  should  be  filed  in  accord- 
ance with  the  fresh  matter  pleaded,  and  such  is  the  general 
practice. 

Forms  of  this  proceeding  are  given  in  the  Appendix. 

The  due  filing  of  the  notice  may  be  proved,  either  by  affidavit, 
or  by  the  certificate  of  the  county  clerk  with  whom  it  is  filed. 
In  all  cases,  therefore,  a  duplicate  copy  should  be  kept,  on  which 
that  certificate  may  be  endorsed ;  or  for  the  purpose  of  being 
annexed  to  the  required  affidavit,  where  that  form  is  adopted. 

The  proceedmgs  of  the  plaintiff,  in  the  event  of  the  defend- 
ant's failure  to  answer  in  due  time,  will  be  found  detailed  kCfa 
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subseqaent  chapter  of  the  work,  under  the  head  of  Judgment 
by  Default. 

The  various  provigional  remedies  which  are  obtainable  by  the 
plaintiff,  either  as  collateral  with,  or  subsequent  to  the  com- 
plaint, are  also  separately  considered  in  a  subsequent  division 
of  the  work.* 


CHAPTER    11. 

OP  THB  DEPENDANTS  COURSE  OF  ACTION,  ON  BEING  SERVED  WITH 

PROCESa 


The  present  chapter  will  be  devoted  to  the  consideration  of 
the  different  proceedings,  which  may,  or  which  must  be  taken 
by  the  defendant,  on  being  served  with  process,  including,  in  the 
last  place,  the  time  allowed  to  him  for  the  purpose  of  pleading 
in  the  action. 

In  the  first  instance,  the  summons  itself  should  be  carefully 
examined,  to  see  whether  it^be  or  be  not  in  any  manner  defec- 
tive ;  and,  if  so,  the  objection  on  that  ground  must  be  taken  at 
once.  The  proper  proceeding  for  this  purpose  is  a  motion. — 
See  Nones  v.  The  Hope  Mutual  Insurance  Company  ,8  Barb.  S.  C.  R. 
541 ;  5  How.  96,  3  C.  R.  161 ;  and  that  motion  must  be  made  at 
once,  and  without  any  previous  notice  of  appearance.  If  such 
notice  be  given,  the  defendant,  by  taking  that  course,  will  have 
admitted  himself  to  be  regularly  in  court,  and,  having  done  so, 
all  defects  in  the  summons,  or  its  service,  or  even  the  want  of 
any  summons  at  all,  will  then  become  immaterial. — Dix  v.  Pal- 
mer, 6  How.  283,  3  C.  R.  214.— Flynn  v.  Th^  Hudson  Biver  jRail- 

*  Id  the  reoeot  esM  otBrUtol  t.  JRenn^aer  and  Saraioga  Railroad  Company,  9 
Bub.  S.  0.  B.  158,  poUished  ftkio9  the  earlier  portions  of  this  chapter  went  to 
pr8ss»  the  priociple  that  the  plaintiff  will  not  be  at  liberty  to  make  out  his  caose 
of  aetion  bj  proTing  &cts  not  alleged  in  his  complaint,  is  positiyelj  and  strictlj 
laid  dowa  The  omissions  of  allegations  that  the  defendants  were  common  car- 
rieia, — thai  they  had  receired,  or  were  to  receive,  compensation  for  carrying  the 
gDods^  for  the  noa-deliTcry  of  which  the  action  was  brought, — and  that  they  were 
to  receife  a  reward  for  carrying  those  goods,  were  held  to  constitute  fotal  defects. 
Ho  allegations  having  been  made  of  those  diets,  it  was  accoidingly  decided  that 
they  could  not  be  proved.  If,  too^  a  demand  of  the  goods  be  necessary,  to  show  the 
phuatiff'B  right  of  aetioo,  it  ought  ftlso  to  be  alleged  in  the  eompUuot  The  Be- 
farae't  Beport  in  that  case  was  aflcofdiogly  eel  asids^  on  the  above  grounds. 


222  JxamsDAJsm  course  of  aotiok. 

road  Company,  6  How.  308 ;  10  L.  0. 158.  The  different  points 
in  which  summons  may  be  defective,  have  already  been  enlarged 
upon  in  the  chapter  devoted  to  its  consideration. 

After  any  preliminary  objections  to  the  summons  itself  shall 
have  been  thus  disposed  of,  the  next  point  to  be  attended  to,  is 
the  giving  due  notice  of  appearance  by  the  defendant's  attorney. 
This  is  a  most  essential  precaution,  and  should  be  looked  to  at 
once»  as  it  may  often  be  highly  advisable,  even  when  a  defence 
to  the  action  is  not  contemplated.  If  omitted,  the  defendant 
will  not  be  entitled  to  further  notice  in  the  suit,  whilst,  if  he 
appear  in  due  form,  he  must  be  served  with  such  notice  in  all 
cases,  and  particularly  with  reference  to  the  entry  of  judgment 
under  sec.  247.  It  will  thus  be  in  his  power  to  supervise  the 
plaintiff's  subsequent  proceedings,  with  reference  to  the  amount 
of  his  demand  or  otherwise. 

Of  course  if  any  objection  exists  to  the  summons,  or  on  the 
ground  of  deficient  service,  the  defendant's  attorney  must  give 
no  such  notice  till  the  question  shall  have  been  decided.  See 
Dix  V.  Palmer,  and  Flynn  v.  The  Hvdson  River  JRailroad  Cbm^ 
pany,  above  cited.  If,  pending  the  motion  for  that  purpose,  the 
time  for  answering  should  be  drawing  out,  he  may  apply  for  a 
stay  of  all  proceedings  until  the  decision  of  the  motion,  and  some 
reasonable  time  after,  but  without  prejudice  to  the  questions 
raised  upon  the  motion.  Such  an  order  as  this  would  probably 
be  held  not  to  be  a  recognition  of  the  validity  of  the  plaintiff's 
proceedings. 

Even  when  a  copy  of  complaint  has  been  served  with  the 
summons,  the  sooner  notice  of  appearance  is  given  the  better. 
No  particular  form  is  required  for  such. notice,  but  it  should  be 
in  writing,  and  served  on  the  plaintiff's  attorney.  (See  rule  7  of 
the  supreme  court.)  Where,  however,  the  summons  has  been 
served  alone,  the  notice  should  be  accompanied  by  the  demand 
of  a  copy  of  the  complaint,  and,  in  these  cases,  the  immediate 
service  may,  or  may  not,  be  a  matter  of  expediency.  Where 
delay  is  not  an  object,  of  course  the  defendant  will  be  anxious 
to  gain  an  insight  into  his  adversary's  case,  as  soon  as  possible : 
but,  where  he  wishes,  on  the  contrary,  to  gain  time,  he  may, 
under  sec.  130,  delay  further  proceedings  on  the  part  of  the 
plaintiff,  for  twenty  days,  by  serving  the  notice  on  the  last  day 
allowed  for  that  purpose. 

The  demand  as  above,  must,  under  the  special  provisions  of 
sec.  180,  be  in  writing,  and  must  specify  a  place  in  the  state 
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where  that  copy  may  be  served.  It  may  be  made  either  in 
person  or  by  attorney,  though,  if  an  attorney  have  been  em- 
ployed in  the  action,  the  latter  will  be  the  proper  person  to 
make  it  in  all  cases ;  and  the  party  making  it  will,  of  course,  take 
care  to  name  his  real  place  of  residence  or  business,  in  order  to 
ensure  the  direct  service  upon  him  of  all  subsequent  notices  or 
papers  in  the  suit.  (V.  Rule  5  of  the  supreme  court,  and  sec. 
417  of  the  Code.)  For  Form  of  notice  and  demand,  see  Ap- 
pendix« 

Under  the  Code  of  1849,  this  proceeding  could  only  be  taken 
within  ten  days  after  service  of  the  summons.  If  not  demanded 
within  that  time,  the  plaintiff  was  not  bound  to  serve  a  copy  of 
his  complaint  afterwards,  unless  by  special  order  of  the  court. — 
Bennett  v.  Dellicker,  3  C.  R.  1 17  ;  in  which  case  an  order  denying 
a  copy  of  the  complaint  under  such  circumstances,  was  sus- 
tained. As  a  general  rule,  however,  the  courts  were  disposed 
to  grant  an  application  for  that  purpose,  but,  of  course,  upon 
proper  terms.  See  the  same  case,  and  also  JSngs  v.  Overing,  2 
C.  R,  79. 

In  both  these  cases  a  strong  bias  was  shown  by  the  court  in 
favor  of  the  plaintiff's  filing  his  complaint  at  once,  in  all  cases 
where  a  copy  is  not  served. 

In  Toomey  v.  Shields^  9  L.  0.  66,  it  was  even  held  that  he  was 
obliged  to  do  so  within  the  time  allowed  to  the  defendant  to 
answer,  and  a  judgment  obtained  in  the  usual  mode  was  actually 
set  aside  on  the  ground  that  this  had  been  omitted.  It  seems 
clear,  however,  that  the  conclusion  in  this  last  case  is  erroneous. 
The  Code  contains  no  provision  whatever  to  warrant  it. 

Under  the  recent  amendment,  these  questions  are  no  longer 
likely  to  arise,  the  defendant's  power  to  demand  a  copy  of  the 
complaint  being  now  extended  to  twenty  days,  the  full  period 
allowed  him  to  answer. 

Under  the  Code  of  1849,  no  period  was  limited  within  which 
the  copy  of  the  complaint  so  demanded  was  to  be  served,  and 
there  was,  in  consequence,  a  great  division  of  opinion  among 
the  judges  upon  the  subject.  In  Littlefield  v.  Murin,  4  How. 
306i  2  C.  R.  128,  twenty-four  hours  was  considered  a  reason- 
able time  ;  and  in  Walrath  v.  Killer^  2  C.  R.  129,  similar  views- 
are  enounced.  Forty-nine  days  were  clearly  held  to  be  an  unrea- 
sonable time  in  JShles  v.  Debeand^  2  C.  R.  144.  In  Colvin  v.  Bragden^ 
6  How.  124,  3  C.  R.  188,  and  Munsony.Willard,  5  How.  263, 
3  C.  R.  250,  twenty  days  was  fixed  upon  as  a  proper  period, 
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in  analogy  with  the  time  given  to  answer  or  reply ;  and  it  will 
be  seen  that  this  last  period  has  been  adopted  by  the  legisla- 
ture, and  is  now  the  rule  for  the  future. 

In  case  the  plaintiff  complies  with  the  demand,  and  serves 
the  copy,  the  defendant's  time  to  answer  runs  from  the  date  of 
that  service,  without  regard  to  the  original  service  of  the  sum- 
mons. It  is  clearly,  therefore,  the  plaintiff's  interest  to  do  so,  as 
speedily  as  possible.  An  attorney  representing  several  defend- 
ants, is  entitled  to  only  one  copy. — V.  sec.  130.  The  service  of 
this  copy  within  the  time  demanded,  is  absolutely  obligatory,  the 
term  "  must**  being  employed,  instead  of  "shall,**  the  term  used 
in  the  Code  of  1849.  A  fortiori,  therefore,  will  the  defendant  be  en- 
titled to  move  to  dismiss  the  complaint,  or  for  other  relief  of  that 
nature,  in  case  the  plaintiff  omit  to  do  so  within  the  time  pre- 
scribed. This  rule  had  already  been  laid  down,  under  the  pre- 
vious measure ;  though  the  actual  time  to  be  allowed  being  then 
unfixed,  the  court  was  always  disposed  to  allow  the  plaintiff  a 
last  opportunity  to  comply  with  the  requisition,  under  proper 
terms.  In  LitUefield  v.  Murin.  above  cited,  it  was  distinctly 
held  that  the  defendant  was  entitled  to  make  this  motion,  both 
under  the  old  practice,  as  saved  by  Rule  93,  and  also  specially 
under  sec.  274  of  the  Code,  which  last  provision  authorizes  the 
court  to  dismiss  the  complaint  with  costs,  in  case  of  unreason- 
able neglect  to  proceed,  on  the  part  of  the  plaintiff.  It  was  also 
considered  that  sec.  416,  under  which  the  filing  of  pleadings 
which  have  been  served  may  be  compelled  by  the  adverse 
party,  was  inapplicable  to  the  case  now  under  consideration,  in 
which  the  pleading  has  never  been  served  at  all.  In  WalrcUh 
V.  Killer^  2  C.  R.  129,  the  same  doctrine  Was  enounced,  but  it 
was  further  held  that  a  motion  of  this  description  must  be  made 
on  the  first  motion«day  after  the  expiration  of  the  time  the  plain- 
tiff had  for  that  purpose ;  and,  on  the  ground  that  the  defendant 
had  waited  forty  days,  in  the  belief  that  the  plaintiff  would  be 
allowed  that  time,  (the  case  being  one  where  service  by  mail 
was  admissible,)  the  motion  was  denied.  There  can  be  no  ques- 
tion but  that  this  doctrine  would  be  sound,  under  the  present 
amendment,  where  a  positive  time  is  fixed ;  but  the  case  seemed 
somewhat  hard,  under  the  former  measure,  by  which  that  time 
was  left  uncertain.  In  Ecles  v.  Debeand^  2  C.  R.  144,  a  motion 
to  dismiss  was  also  granted,  on  the  ground  of  unreasonable  de- 
lay, but  conditionally,  in  case  the  plaintiff  should  fail  in  compli- 
ance with  strict  terms  imposed  upon  him ;  and  it  was  held  that 


1XEFENDA3STS  COUBSE  OF  ACmOK.  225 

the  non-payment  of  his  counsel-fee,  was  not  a  sufficient  excuse 
for  bis  past  delay.  In  Cblvin  v.  Bragden^  5  How.  124,  3  C.  R. 
188,  similar  relief  was  granted,  but  upon  terms  ;  and  in  Munson 
V.  WiUard,  5  How.  203,  3  C.  R.  250,  the  principle  was  treated 
as  admitted,  though  the  motion  was  there  refused,  as  being 
made  prematurely. 

In  all  the  above  cases,  a  locus  pemtentuB  was,  as  will  be  seen, 
given  to  the  plaintiff;  though  the  defendant's  right  to  move, 
and  to  the  costs  of  the  motion  when  properly  made,  and  also 
the  propriety  of  imposing  stringent  terms  upon  the  plaintiff,  was 
admitted  in  all.  Under  the  recent  amendment  it  is,  as  before 
observed,  probable  that  a  stricter  practice  will  be  adopted,  and 
especial  care  should  be  taken  by  the  plaintiff  to  complete  and 
serve  his  complaint  within  the  twenty  days,  in  all  cases.  If  he 
cannot  do  so,  he  should,  on  no  account,  omit  to  apply  to  the 
court  for  an  order  extending  the  time  allowed. 

Of  course,  in  reference  to  the  different  periods  of  time  above 
referred  to,  and  elsewhere  throughout  the  work,  the  nature  and 
incidents  of  service  by  mail,  where  admissible,  and  the  effect  of 
that  service  in  doubling  the  ordinary  periods  allowed,  must  not 
be  lost  sight  of. 

The  form  of  a  notice  of  motion  for  the  above  purpose,  will 
be  found  in  the  Appendix  of  Forms.  It  should  be  supported 
by  an  affidavit  of  service  of  the  demand,  and  of  the  non-receipt 
of  the  copy  demanded,  within  the  twenty  days  now  allowed. 

On  the  copy  complaint  being  served,  it  should,  at  once,  be 

examined  with  care,  to  see  whether  any  inherent  defects  exist 

in  its  structure,  which  may  be  made  the  subject  of  a  motion 

under  sec.  160.    The  nature  of  the  different  defects  on  the 

score  of  irrelevancy  or  redundancy,  impeachable  by  this  mode 

of  proceeding,  and  the  course  to  be  adopted  for  that  purpose, 

have  been  already  fully  detailed  in  the  introductory  chapter, 

on  the  correction  of  pleadings.     The  same  remark  applies  to 

the  subject  of  motions   to  compel  the  plaintiff  to  render  his 

pleading  more  definite  and  certain,  under  the  powers  of  the 

same  section.    Of  a  like  nature  are  the  recent  amendments  in 

lection  122,  in  relation  to  the  powers  now  given  of  interpleader 

and  substitution  of  one  party  for  another,  also  fully  considered 

in  the  same  chapter. 

Although  the  complaint  be  perfect  in  its  form,  it  may,  in  cer- 
lain  cases,  be  deficient  in  the  necessary  information  for  the 

16 
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defendant's  guidance,  in  cases  where  an  account  is  alleged,  and 
the  plaintiff  avails  himself  of  the  permission  conferred  by  sec. 
158,  and  omits  to  state  the  items  of  it.  In  this  case,  the  defend- 
ant  should  forthwith  demand  a  copy  of  such  account,  under  the 
powers  of  that  section.  For  the  form  of  demand,  which  must 
be  in  writing,  and  served  in  due  form,  see  Appendix.  If  the 
complaint  be  verified,  the  copy  account,  or  bill  of  particulars, 
must  be  verified  also;  (see  same  section :)  and,  if  this  be  omit- 
ted by  the  plaintiff,  the  defendant  should  give  immediate  notice 
of  the  defect  to  the  plaintiff's  attorney,  and  return  the  defective 
paper.  See  Laimbeer  v.  Allen^  and  other  cases  previously  cited, 
with  reference  to  the  return  of  defective  papers,  in  the  intro- 
ductory chapter,  as  to  the  formal  requisites  of  pleading.  If 
the  plaintiff  omit,  in  such  case,  to  serve  a  properly  verified 
copy,  or  if  the  copy  regularly  served,  be  deficient  in  the  neces- 
sary information,  the  defendant  should  appl-y,  in  the  usual 
manner,  for  an  order,  requiring  the  plaintiff  to  render  a  further 
and  more  definite  account.  (See  same  section.)  The  case  of 
Wiggins  v.  Oaus,  3  Sandf.  S.  C.  R.  738;  1  C.  R.  (N.  S.)  117, 
though  not  directly  in  point,  will  afford  an  indication  as  to  what 
the  court  will  consider  as  clearly  an  insuflicient  compliance 
with  such  a  demand.  If  the  plaintiff  omit  to  comply  with  the 
demand  at  all,  and  the  exclusion  of  evidence  of  the  account  be 
not  sufficient  for  the  defendant's  purpose,  he  should  then  apply 
to  the  court  for  a  special  order  upon  the  subject,  under  the  last 
clause  of  the  section  above  referred  to ;  which  order  would, 
doubtless,  be  made,  as  of  course,  on  proof  of  the  demand,  and 
of  the  plaintiff's  non-compliance,  and  it  would  be  wise  to 
make  a  general  stay  of  proceedings  a  part  of  the  order  so  asked 
for. 

The  Code  of  1849  was  defective,  in  confining  the  defendant's 
right,  in  such  respects,  to  cases  in  which  an  account  was  al- 
leged in  the  complaint.  The  recent  amendment  cures  this 
defect,  and  the  defendant  may  now,  in  all  cases,  apply  to  the 
court,  that  the  plaintiff  may  be  ordered  to  furnish  a  bill  of  par- 
ticulars. Wherever,  therefore,  the  statement  of  the  plaintiflfs 
case  is  too  general,  and  the  details  require  to  be  given,  in  order 
to  enable  the  defendant  to  meet  that  case  in  a  proper  manner, 
he  should  apply  forthwith  for  an  order  of  this  description, 
which  may  be  obtained  ex  parte,  and  without  any  further  evi- 
dence than  that  afforded  by  the  pleading  itself;  and^  if  the 
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plaintiff  meet  this  requisiti<xi  evasively,  a  sepond  order,  for  a 
iiirther  and  more  particular  bill,  should  be  obtained.  The 
plaintiff  possesses  similar  rights  as  against  the  defendant^  in 
cases  where  a  set«off  is  claimed  by  the  latter. 

In  case  of  non-compliance  with  these  provisions,  and  espe* 
cially  with  those  in  relation  to  the  verification  of  the  bill  so 
delivered,  the  plaintiff  will  be  precluded  from  giving  evidence 
of  die  account  omitted  to  be  furnished.  One  point,  in  relation 
to  this  remedy,  seems  to  have  been  left  unprovided  for  in  the 
rules  of  the  court,  and  that  is,  with  reference  to  delay,  on  the 
part  of  the  plaintiff,  in  furnishing  the  bill  so  required.  By 
analogy  with  the  provisions  of  Rule  11,  in  relation  to  the  dis- 
covery of  books  and  papers,  an  order  for  fuinishing  a  bill  of 
particulars  ought  to  operate  as  a  stay  of  proceedings,  and  as 
an  extension  of  the  time  to  answer,  until  such  order  shall  have 
been  complied  with  or  vacated.  The  reasons  for  the  one  appear 
to  be  equally  forcible  with  respect  to  the  other,  but  no  express 
provision  seems  to  have  been  made  upon  the  subject.  In  the 
event,  therefore,  of  any  delay  or  evasiveness,  on  the  part  of  the 
plaintiff,  in  complying  with  the  demand,  the  defendant  should 
apply  for  an  order  staying  all  proceedingSt  and  extending  the 
time  to  answer  until  after  due  compliance  on  the  part  of  the 
plaintiff.  This  order  would,  doubtless,  be  considered  as  of 
coorse,  on  the  faets  being  made  apparent. 

The  next  point  to  be  considered,  is,  as  to  whether  the  inspec- 
tion of  any  books,  papers  or  documents,  in  the  possession  or 
under  the  control  of  the  plaintiff,  is  necessary  or  advisable,  on 
the  part  of  the  defendant,  for  the  purpose  of  enabling  him  to 
prepare  his  answer  in  the  action.  If  so,  he  possesses,  under 
aec.  388  of  the  Code,  the  power  of  enforcing  that  inspection, 
and  obtaining  a  copy,  or  permission  ta  take  a  copy  df  the  docu- 
aents  inspected,  by  means  of  an  order  of  the  court,  which 
order,  as  before  remarked,  stays  all  proceedings,  and  extends 
the  time  to  answer  until  it  is  either  complied  with  or  vacated. 
The  measures  for  this  purpose,  and  the  cases  on  the  subject, 
will  be  found  fully  treated  of  hereafter^  in  connection  with  the 
proceedings  between  issue  and  trial. 

Of  a  similar  nature  are  the  powers  conferred  by  the  chapter 
of  the  Code  in  reference  to  the  examination  of  parties,  c.  YI. 
of  Title  XII.  of  Part  IL,  «nd  particularly  by  sec.  301,  in  that 
chapter.    In  Okichesler  v.  Idvingston^  3  Sandf.  S.  C.  R.  718 ;  1 
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C.  R.  (N.  S.)  108,  doubts  were  entertained  as  to  whether  this 
proceeding  could  be  taken  before  issue  joined,  unless  upon 
leave  specially  obtained  from  the  court.  This  opinion  is,  how- 
ever,  expressed  very  doubtfully,  and  with  an  express  reserva- 
tion that  cases  might  arise,  where  the  ends  of  justice  required 
such  examination,  before  answer  or  reply ;  and  MiUer  v.  Mather^ 
2  C.  R.  101,  is  direct  authority  to  the  contrary.  It  was  there 
held  that  **  such  examination  being  provided  by  the  Code  as  a 
substitute  for  the  former  bill  of  discovery,  is  governed  by  the 
rules  applicable  to  such  bills ;  and  a  discovery,  by  bill  of  dis- 
covery,  might  be  had  at  any  time  during  the  progress  of  the 
suit."  There  seems  no  question  but  that  this  latter  view  is  the 
correct  one.  Under  sec.  891,  the  examination  may  be  had  **  at 
any  time  before  the  trial,  at  the  option  of  the  party  claiming 
it ;"  and  all  that  is  there  prescribed,  is  a  previous  notice  to  the 
party  to  be  examined,  and  any  other  adverse  party,  of  at  least 
five  days,  unless  by  special  order  of  the  court. 

There  is  nothing  in  this  section,  or  in  any  other  part  of  the 
chapter  above  referred  to,  to  qualify  the  above  provision ;  and, 
therefore,  it  appears  to  be  clear,  that  in  cases  where  an  exami- 
nation  of  the  plaintiff  is  absolutely  essential  for  the  purposes  of 
the  defence,  that  examination  may  be  had  in  this  manner,  before 
answer  put  in,  and  for  the  purposes  of  that  answer.  Of  course, 
this  proceeding  will  not  be  taken  without  due  deliberation,  be- 
cause the  chapter  in  question  appears  to  contain  no  provision 
enabling  the  defendant  to  repeat  such  examination,  when  once 
had.  At  the  actual  trial,  however,  the  adverse  party  may,  it 
would  seem,  be  called  as  a  witness,  in  all  cases;  though,  if  so 
called,  his  previous  examination  cannot  then  be  used.  The 
proceedings  in  relation  to  the  above  measure,  on  the  part  of  the 
defendant,  will  also  be  found  fully  considered,  and  the  cases 
cited  in  detail,  in  connection  with  the  proceedings  between 
issue  and  trial. 

The  above  precautionary  measures  have  reference  to  the 
eliciting  of  information  from  the  adverse  party,  with  a  view  to 
the  due  preparation  of  the  defensive  pleading.  The  following 
relate  to  precautions  on  the  part  of  the  defendant  himself. 

In  cases  where  a  tender  was  admissible  under  the  old  prac- 
tice, that  tender  may  still  be  made.  The  law  on  this  subject  is, 
however,  in  no  manner  affected  by  the  Code ;  and,  accordingly, 
the  plan  adopted  at  the  outset  of  the  work,  forbids  any  length- 
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eoed  consideration  as  to  its  details.  The  statutory  provisions 
on  the  subject  will  be  found  at  2  R.  S.  553,  and  all  other  neces- 
sary information  may  be  obtained  from  the  old  books  of  prac- 
tice. The  recent  cases  of  Wilder  v.  Seiyey  8  Barb.  408,  and 
BuUv.  Peters,  7  Barb.  S.  C.  R.  831,  3  C.  R.  256,  should  also  be 
looked  into.  The  old  practice  of  paying  money  into  court, 
seems  also  to  be  still  admissible,  in  cases  where  that  course 
may  be  thought  advisable,  though,  in  most  instances,  an  offer 
under  the  provision  next  commented  upon  would  answer  the 
same  purpose. 

The  Code  provides  an  analogous  remedy  to  the  above,  by 
section  385,  under  which  the  defendant  is  empowered  to  make 
an  offer  to  compromise  the  cause,  without  prejudice,  if  refused. 
That  section  runs  as  follows : 

§  385.  The  defendant  may  at  any  time  before  the  trial  or  verdict, 
serve  upon  the  plaintiff  an  offer  in  writing  to  allow  judgment  to  be 
taken  against  him,  for  the  sum  or  property,  or  to  the  effect  therein 
specified,  with  costs.  If  the  plaintiff  accept  the  offer,  and  give  no- 
iiee  thereof  in  writing  within  ten  days,  he  may  file  the  summons, 
eomplaint,  and  offer,  with  an  affidavit  of  notice  of  aooeptanoe,  and 
the  clerk  mast  thereupon  enter  judgment  accordingly.  If  the  notice 
of  aeeeptanoe  be  not  given,  the  offer  is  to  be  deemed  withdrawn,  and 
etonot  be  given  in  evidence ;  and  if  the  plaintiff  fail  to  obtain  a 
Biore  favorable  judgment,  he  cannot  recover  costs,  but  must  pay  the 
defendant's  costs,  from  the  time  of  the  offer. 

It  is  obvious  that,  wherever  admissible,  t.  e.,  in  all  cases 
where  the  defendant  cannot  dispute  the  correctness  of  a  part 
•of  the  plaintiff's  demand,  but  contests  it  as  to  the  residue,  this 
course  is  highly  expedient  to  be  pursued,  both  in  respect  to  its 
bearing  on  the  eventual  costs  of  the  suit,  and  also  as  regards 
the  possibility  of  its  bringing  about  a  compromise  on  some  other 
terms,  even  if  those  actually  tendered  by  the  offer  be  not  ac- 
cepted. Under  the  Code  of  1849,  this  remedy  was  confined  to 
actions  **  arising  on  contract,"  but,  by  the  recent  amendments, 
the  defendant's  right  to  do  so  is  extended  to  all  cases  whatso- 
ever, of  every  nature.  It  is  therefore  probable,  that,  for  the 
future,  this  provision  will  be  more  extensively  acted  upon  in 
practice  than  heretofore.  In  actions  for  damages,  where  an 
injury  has  really  been  committed,  and  the  defendant  is  ready  to 
pay  a  moderate  sum,  but  not  the  amount  demanded,  and  there 
is  a  fair  probability  that  a  jury  might  be  found  to  concur  in  his 
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estimate  of  the  actual  compensation  due,  it  might  be  a  most 
advantageous  course,  especially  as,  if  not  accepted,  it  in  nowise 
prejudices  the  ulterior  prosecution  of  his  defence ;  and  many 
other  instances  might  be  given. 

The  signature  of  the  defendant's  attorney  to  an  offer  as 
above,  is  sufficient,  as  being  equivalent  to  the  signature  of  the 
defendant  himself.— /Sifen)^  v.  BerUley^  1  C.  B.  109 ;  3  How.  331. 
It  is  not  necessary  that  the  ofier  should  contain  any  special 
statement  on  the  subject  of  costs.  The  allowance  of  them 
follows,  as  of  course,  if  it  be  accepted. — Megrath  v.  Van  Wydb, 
8  Sandf.  S.  C.  R.  750 ;  3  C.  R.  (N.  S.)  157.  In  an  action 
against  defendants,  jointly  liable,  an  ofier  by  one  defendant,  the 
other  making  no  defence,  will  subject  the*  plaintiff  to  costs,  if  he 
fail  to  recover  more  than  the  sum  mentioned.— ixj^/^rgre  v.  ChiUonj 
3  Sandf.  S.  C.  R.  752;  1  C.  R.  (N.  S.)  169.  See,  also,  case  of 
Lippman  v.  Joelsmiy  to  same  effect,  cited  in  note  1.  C.  R.  (N. 
S.)  161.  The  above  cases  proceed  upon  the  ground  that  it  is 
competent  to  the  plaintiff  to  enter  judgment  against  both  par- 
ties, as  joint  debtors,  under  the  offer  so  made. 

Although  the  defendant,  on  a  verdict  being  given  for  less 
than  the  offer,  is  entitled  to  his  costs,  he  cannot  recover  an 
extra  allowance,  under  sees.  308  and  309. — McLees  v.  Avery,  4 
How.  441 ;  3  C.  R.  104.     The  ordinary  costs,  however,  will,  in 
all  cases,  be  quite  a  sufficient  inducement  to  the  adoption  of 
this  course,  wherever  admissible.    With  reference  to  compro- 
mise in  general,  the  enabling  provisions  of  c.  257,  of  the  laws 
of  1838,  as  amended  by  c  348,  of  those  of  1845,  see  vol.  II. 
of  last  edition  of  the  Revised  Statutes,  p.  61,  with  reference  to 
compromises  or  compositions,  effected  by  one  out  of  several 
partners  or  joint  debtors,  should  not  be  lost  sight  of,  where  a 
defendant,  desirous  of  compromising,  stands  in  either  of  those 
positions.     To  enter  into  any  detailed  consideration  on  the 
subject,  would,  as  before  stated,  be  inconsistent  with  the  plan  of 
this  work,  it  being,  strictly  speaking,  a  remedy  under  the  old 
practice.    Assuming  such  a  compromise  to  be  effected  during 
the  progress  of  the  suit,  and  before  judgment,  by  one  of  several 
defendants,  desirous  of  getting  rid  of  his  individual  liability,  a 
consent  to  dismiss  the  action,  as  against  him,  should  be  obtained 
from  the  plaintiff^s  solicitor,  as  part  of  the  arrangement,  and  a 
judgment  of  dismissal,  without  costs,  entered  thereupon.    If 
that  consent  be  refused,  the  proper  course  will  then  be  to 
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plead  the  memorandum  to  be  taken  under  the  statute,  or,  if 
issue  be  already  joined,  to  apply  to  the  court  for  leave  to  file  a 
supplemental  answer  for  that  purpose,  and  then  apply  to  the 
court  for  judgment  thereon,  on  the  plaintiff's  failing  to  reply ; 
or  on  his  not  denying  the  fact  by  his  replication. 

The  questions  as  to  the  eliciting  of  the  necessary  information, 
and  also  as  to  the  precautionary  proceedings  of  the  defendant, 
ia  relation  to  the  defence  to  be  put  in,  and  the  incidental  subject 
of  compromise,  having  thus  been  treated  of,  the  next  point  to  be 
noted,  is  that  as  to  certain  precautionary  proceedings,  which 
such  defendant  is  at  liberty  to  take,  with  reference  to  the  fur- 
ther prosecution  of  the  suit  by  the  plaintiff  himself 

The  first  of  these  is  the  defendant's  power  to  require  secu* 
rity  for  costs,  in  certain  cases. 

This  is  a  matter  in  which  the  old  system  still  subsists,  with- 
out alteration  by  the  Code ;  and  the  old  books  of  practice 
should,  accordingly,  be  referred  to.  The  statutory  provisions 
on  the  subject  are  contained  in  title  II.  chapter  X.  part  III. 
of  the  Revised  Statutes,  2  R.  S.  620.  The  instances  in  which 
the  defendant  is  thereby  entitled  to  this  security,  are  as  fol- 
lows : 

1.  When  the  suit  is  comnnenced  on  behalf  of  a  pla.intiff,  not 
residing  within  the  jurisdiction  of  the  court,  or  on  behalf  of 
several  plaintiffs,  who  are  all  non-residents. 

2.  When  it  is  commenced  for,  or  in  the  name  of  the  trustees 
of  any  debtor. 

3.  When  it  is  commenced  for,  or  in  the  name  of  any  person 
being  insolvent,  who  shall  have  been  discharged  from  his  debts, 
or  whose  person  shall  have  been  exonerated  from  imprison- 
ment pursuant  to  any  law,  and  that  for  the  collection  of  any 
debt  contracted  before  the  assignrnent  of  his  estate. 

4.  When  it  is  commenced  for,  or  in  the  name  of,  any  person 
ooounitted  in  execution  for  any  crime  ;  or, 

5.  When  it  is  commenced  for,  or  in  the  name  of,  any  infant, 
whose  next  friend  has  not  given  security  for  costs. 

IC  too,  after  the  commencement  of  the  suit,  the  plaintiff,  or 
plaintifis,  shall  subsequently  become  classifiable  under  Nos.  1, 
3,  or  4,  of  the  above  provisions,  the  defendant  may  likewise  re- 
quire such  security. 

The  security  to  be  so  given,  is  to  be  in  the  form  of  a  surety- 
bond,  in  at  least  $250 ;  the  sureties  to  justify,  if  excepted  to : 


232  DEPBNDAUTS  OOtJBSE  OF  AOHOIT. 

and  the  mode  of  compelliDg  the  plaintiff  to  give  it,  is  by  appli- 
cation to  the  court,  upon  affidavit,  for  an  order  to  the  effect  that 
the  plaintiff  give  such  security  within  twenty  days,  or  show 
cause,  at  a  period  named  in  the  order,  why  such  security  should 
not  be  given,  with  an  interim  stay  of  proceedings. 

In  cases  of  the  above  nature,  the  plaintiff's  attorney  is  tem- 
porarily liable  for  costs,  to  an  amount  not  exceeding  9100,  un- 
til security  shall  have  been  given ;  and  this,  whether  it  have 
been  required  by  the  defendant  or  not ;  but  such  attorney  may 
discharge  himself  from  that  liability,  by  filing  security  of  his 
own  motion,  giving  notice  thereof  to  the  defendant.  For  far- 
ther details  on  this  subject,  see  the  old  books  of  practice. 

The  following  cases  have  been  recently  decided,  in  reference 
to  these  provisions : 

In  Oardner  v.  Kelly,  2  Sandf.  S.  C.  R.,  632,  1  C.  R.  120,  it 
was  contended,  in  opposition  to  a  motion  for  this  purpose,  that 
the  above  provisions  were  repealed  by  sec.  303  of  the  Code. 
The  court  held,  however,  that  such  was  not  the  case,  that  those 
provisions  were  still  subsisting,  and  that  the  defendant  was  ac- 
cordingly entitled  to  such  security  under  them.  In  that  parti- 
cular case,  too,  the  application  was  not  made  until  after  judg- 
ment had  been  actually  entered  against  the  defendant  by  de- 
fault, and  leave  subsequently  given  to  him  to  answer.  ''If,  how- 
ever,'' the  learned  judge  said,  **  the  plaintiff  had  required  thai- 
restriction  to  be  imposed  upon  the  defendant,  when  he  applied 
for  leave  to  open  his  default,  it  would  probably  have  been 
granted." 

A  non-resident  administratrix,  though  prosecuting  in  the  right 
of  the  intestate,  is  bound  to  give  security,  if  required,  for  such 
costs,  if  any,  as  may  be  awarded  against  her,  ^*de  bonis propriisr 
— Murphy  V.  Darlingtony  I  C.  R.  85. 

The  bond  as  security  for  costs  need  not  follow  the  exact 
words  of  the  statute.  It  will  be  a  sufficient  compliance  with 
it,  if  it  be  equally  favorable  to  the  defendant,  and  if  the  spirit  of 
the  statute  is  carried  out  by  it. — Smith  v.  Norvaly  2  Sandf.  S.  C. 
R.  653,  2  C.  R.  14. 

Where  the  plaintiff  is  non-resident,  the  defendant's  right  to 
require  security  subsists,  notwithstanding  that  the  former  may 
have  subsequently  assigned  the  alleged  cause  of  action  to  a 
resident,  so  that  the  latter  has,  in  fact,  become  the  real  party  in 
interest.    The  plaintiff  on  the  record,  cannot,  by  his  own  act. 
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divest  himself  of  his  liability  to  the  defendent  for  costs. — Phe* 

m 

nix  V.  ToumsJiendj  2  C.  R.  2.      See  also  note,  2  Sandf.  S.  C. 
B.6a4. 

A  plaintiff  resident  at  Brooklyn,  must  give  security  for  costs 
in  proceedings  in  the  superior  court. — Blossom  v.  Adams^  2  C. 
R.  59 ;  7  L.  O.  814.  The  same  point  is  decided  in  Ahsbahs  v. 
(husin,  2  Sandf  S.  C.  R.  682. 

An  infant  joint  plaintiff  cannot  be  required  to  give  security 
for  costs/no'r  is  the  attorney  liable,  under  the  Revised  Statutes, 
in  such  case,  or  in  others  where  defendant  cannot  require  such 
security. — Stdbert  v.  Newell^  4  How.  99. 

It  would  seem  that,  in  cases  pending  in  courts  of  limited  ju- 
risdiction, the  security  must  be  given  by  some  person  residing 
within  the  jurisdiction  of  the  court. — ^V.  Herrick  v.  TayloTj  1  C. 
R.  (N.  S.)  882,  (note.) 

With  reference  to  the  forum  in  which  the  cause  is  to 
be  tried,  the  defendant  possesses,  under  sec.  88,  the  power 
of  removing  any  transitory  action  from  the  New  York  su- 
perior court,  or  court  of  common  pleas,  into  the  supreme 
court,  as  before  noticed  in  the  introductory  chapters  as  to  the 
jurisdiction  of  those  tribunals.  The  application  is  to  be  made 
to  the  supreme  court,  upon  motion ;  and  on  the  order  being  ob- 
tained, a  certified  copy  is  to  be  filed  in  the  ofiSce  of  the  clerk 
of  the  court  from  which  the  ;action  is  removed.  On  filing  of 
such  copy,  the  cause  is  to  be  deemed  as  removed,  and  all  pro- 
cess and  proceedings  on  file  are  to  be  forthwith  delivered  to 
the  clerk  of  the  county  in  which  the  trial  is  ordered  to  be  had. 
In  certain  cases,  also,  the  defendant  possesses  the  power  of  re- 
moving the  case  into  the  United  States'  courts.  See  introduc- 
tory remarks  on  the  subject.  See,  also.  Field  v.  Bhir^  1  C.  R. 
(N.  S.)  292,  861  ;  Suydam  v.  Ewingj  Id.  294. 

When,  too,  the  county  designated  by  the  plaintiff  in  his  com- 
plaint is  not  the  proper  county,  it  is  in  the  power  of  the  defendant 
to  obtain  a  change,  under  the  provisions  of  sec.  126.  This  pro- 
ceeding must  not  be  confounded  with  the  ordinary  motion  to 
change  the  venue  on  grounds  of  convenience,  the  proper  time 
for  making  which  is  after  issue,  and  which  will  accordingly  be 
treated  of  hereafter,  at  that  point  in  the  progress  of  the  cause. 

The  proceeding  for  this  purpose  is  prescribed  by  the  above 
section,  and  consists  of  a  demand,  in  writing,  that  the  trial  be 
had  in  the  proper  county.    This  demand  must  be  made  before 
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the  time  for  answering  expires ;  and  the  consent  of  the  oppo- 
site party,  or  the  order  of  the  court  for  such  removal,  must  be 
thereupon  obtained.  If  these  proceedings  be  not  taken  on  the 
part  of  the  defendant,  the  case  may  still  be  tried  by  the  plain- 
tiff in  the  county  originally  named,  though  not  the  proper  one. 

Under  the  Code  of  1849,  this  section  did  not  in  terms  pre- 
scribe that  the  demand  of  a  change  should  be  followed  op  by  an 
order  for  that  purpose,  but  it  was,  nevertheless,  held  in  Has- 
brouck  V.  McAdam^  4  How.  342,  3  C.  R.  339,  that,  under  that 
measure,  a  bare  demand  in  writing  was  not' sufficient,  unless 
followed  up  by  an  application  to  the  court  by  one  party  or  the 
other,  and  that  either  party  might  make  it ;  and  it  was  likewise 
laid  down  that  if,  after  receiving  such  notice,  the  plaintiff  neg- 
lected or  refused  to  take  the  necessary  measures,  the  defendant 
might  avail  himself  of  such  omission  on  the  trial,  by  application 
for  the  dismissal  of  the  complaint.  See  also  Moore  v.  Qardner^ 
5  How.  243  ;  3  C.  R.  224 ;  and  Mairs  v.  Bemsen,  3  C.  R.  138  ; 
Vermont  Central  Railroad  Company  v.  The  Northern  Bailroad 
Company,  6  How.  1 06.  The  recent  amendments  of  the  Code 
put  this  beyond  a  doubt,  and  the  defendant's  course  is  clear 
under  it,  viz.,  to  apply  to  the  plaintiff^s  attorney  for  a  consent 
founded  on  his  demand,  at  the  time  of  making  it»  and,  if  such 
consent  be  refused,  then  to  apply  to  the  court  himself  for  that 
purpose.     The  necessary  forms  will  be  found  in  the  Appendix. 

The  demand  should  be  in  the  terms  of  the  act,  t.  e.,  ^  that  the 
trial  should  be  had"  in  the  ^  proper  county ;"  if  these  words  be 
omitted,  and  a  county  simply  named,  it  would  seem  that  the 
demand  would  not  be  good. — Beardsley  v.  Didcerson^  4  How.  81. 
If  one  county  be  named  in  the  demand,  a  motion  to  change  the 
venue  into  another  cannot  be  grounded  upon  it,  and  a  fresh  de- 
mand must  be  made. —  VenMmt  Central  Bailroad  Company  y.  The 
Northern  Bailroad  Company^  6  How.  106. 

The  proper  county  in  actions  falling  within  sections  128  and 
124,  ie.j  real  estate  or  local  actions,  is  the  county  in  which  the 
premises  affected,  or  some  part  thereof  are  situate,  or  as  regards 
the  latter,  in  that  in  which  the  cause  of  action  arose.  See  also 
MUer  V.  HuU,  3  How.  325  ;  1  C.  R.  1 13,  with  reference  to  the 
proper  county  in  foreclosure  cases ;  and  likewise  Beardsley  v. 
Dickerson^  4  How.  81. 

Where  the  action  is  not  of  a  local  nature,  any  county  in  which 
one  at  least  of  the  parties  residesi  is  a  proper  county. 


K.r  * 
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The  above  provisions  do  not,  in  any  way,  restrict  the  power 
ofthe^ourt  to  grant  a  change  of  venue  on  other  grounds,  on  a 
properf  application  for  that  purpose.  Nor  is  the  power  of  the 
opposiie  party  to  make  such  an  application  in  due  time,  impaired 
by  hiji  having  previously  complied  with  a  demand  to  change  the 
Tenjde  into  the  proper  county,  under  the  above  provision. — V. 
Mdore  v.  Gardner^  5  How.  243  ;  3C.  R.  224.  The  same  case  is 
aathority  that,  on  applications  of  this  description,  the  venue  is 
to  be  fixed,  irrespective  of  the  convenience  of  witnesses,  but 
subject,  of  course,  to  the  power  of  the  court  to  change  it  subse- 
quently on  that  ground,  as  above  alluded  to. 

The  demand  of  a  change  into  the  proper  county,  and  the  ap- 
plication thereon,  may  be  made  by  one  of  several  defendants. 
The  consent  of  the  others  should,  however,  be  obtained,  or 
notice  of  the  application  given  to  them. — Mairs  v.  Bemsen^  3 
C.  R.  138. 

The  defendant  must  be  careful  to  make  his  demand  in  due 
time,  or  his  right  to  do  so  will  be  gone,  and  he  may  also  waive 
that  right  by  acts  inconsistent  with  its  assertion. 

Thus,  where  a  defendant  had  served  his  answer  before  the 
expiration  of  the  time  allowed,  and  afterwards,  within  that  time, 
demanded  a  change  of  venue  under  this  section,  it  was  held 
that  the  application  was  made  too  late — Milligan  v.  Brophy^  2 
C.  R.  118. 

Such  demand  may,  however,  be  made  simultaneously  with 
the  putting  in  of  the  answer. — Mairs  v.  Bemeen^  3  C.  R.  138, 
above  cited. 

It  seems  that  in  all  motions  to  change  the  place  of  trial,  costs 
to  abide  the  event  will  be  allowed,  if  they  are  asked  for  in  the 
notice,  but,  if  not,  the  court  has  no  power  to  make  such  order. 
Northrop  v.  Van  Dusen,  3  C.  R.  140. 

Immaterial  issues  of  law  form  no  valid  objection  to  a  motion 
to  change  the  place  of  trial,  where  issues  of  fact  are  also  ten- 
dered. The  court  will  look  in  such  cases  into  the  materiality 
of  the  former. — Clark  v.  Van  Deusen,  3  C.  R.  210. 

Under  the  Code  of  1849,  it  was  held  that  an  order,  changing 
the  place  of  trial,  as  regarded  the  issue  of  fact,  did  not  change 
the  venue  for  other  purposes.  See  Gould  v  Chapin,  4  How. 
185  ;  2  C.  R.  107  ;  Barnard  v.  Wheeler,  8  How.  71 ;  Beardsky  v. 
Bicherson,  4  How.  81 ;  Lynch  v.  Mosher,  4  How.  86 ;  2  C.  R.  54. 
But  a  change  of  trial  into  the  proper  county  always  carried  the 
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venue  i^ith  it  for  all  purposes.  See  Rule  3  of  the  supreme 
court  on  that  subject.  The  question  is  now,  however,  |>ut  be- 
yond doubt,  in  all  cases,  by  the  recent  amendment.  , 

For  further  considerations  on  the  subject  of  the  change  of 
venue,  see  subsequent  chapter,  where  the  subject  is  gen- 
erally considered  in  reference  to  motions  made  for  that  purpose, 
on  general  grounds,  and  after  issue  joined. 

Where  more  than  one  suit  has  been  commenced  by  the  same 
plaintiff  against  the  same  defendant,  in  respect  of  causes  of  ac- 
tion which  may  be  joined,  the  latter  possesses  the  power  of 
moving  that  such  proceedings  be  consolidated ;  and,  where  one 
of  such  suits  is  pending  in  the  supreme  court,  that  tribunal  may 
order  the  proceedings  in  other  courts  to  be  consolidated  with 
that  within  its  own  cognizance.  This  is  a  proceeding  under  the 
old  practice,  and  the  works  on  that  practice  should  be  referred 
to  accordingly.  The  statutory  provisions  on  thei  subject  will  be 
found  at  2  R.  S.  383 ;  the  two  first  sections  of  Art.  lY.  Chap. 
YI.  of  Part  III.  The  application  should  be  made  in  the  second 
suit  commenced ;  if  made  in  the  first,  it  cannot  be  entertained. 
— Farmers*  Loan  and  Trust  (hmpany  v.  Hunt,  1  C.  R.  (N.  S.)  1. 
The  plaintiff  also  possesses  the  power  of  consolidating  suits 
commenced  against  joint  and  several  debtors.  See  3d  section 
of  same  article.  Where  two  suits  for  the  same  cause  of  action 
are  pending  in  the  courts  of  different  states,  although  the  pen- 
dency of  such  other  suit  in  another  state  i&  not  a  ground  of 
demurrer,  (see  Burrows  y.  MiUer^  5  How.  61,)  nor  can  any  or- 
der be  made  interfering  with  the  jurisdiction  of  the  sister  tri- 
bunal ;  still,  on  manifest  oppression  being  shown,  the  court  will 
so  far  grant  relief,  as  to  suspend  all  proceedings  in  the  New 
York  cause,  until  the  plaintiff  shall  have  elected  in  which  suit 
to  proceed,  and  shall  have  suspended  the  other  accordingly. — 
Hammond  v.  Baker,  3  Sandf.  S.  C.  R.  704 ;  1  C.  R.  (N.  S.)  105. 

Where,  too,  several  suits  against  the  same  defendant  depend 
upon  one  question,  the  court  will  stay  those  subsequent  to  the 
first,  the  defendant  stipulating,  if  unsuccessful  therein,  to  contest 
only  the  question  of  damages  in  the  others. —  MacFarlanv. 
Clark,  2  Sandf.  S.  C.  R.  699. 

The  proper  period,  however,  for  a  motion  of  this  description, 
is  after  answer  put  in;  and,  if  the  plaintiff  amend  his  complaint, 
it  should  be  deferred  until  after  the  second  answer. — Le  Boy  v. 
Bedell,  I  C.  R.  (N.  S.)  201. 
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The  folfowing  precautions  apply  to  particular  cases : 

Where  an  infant  is  defendant,  the  first  proceeding  to  be  taken 
is  the  appointment  of  a  guardian  ad  litem.  Until  this  is  done, 
no  answer  can  properly  be  put  in,  or  act  properly  done  in  the 
suit  on  behalf  of  such  infant. — See  previous  chapter  in  relation 
to  the  proceedings  necessary  for  that  purpose. 

Of  a  like  nature  is  the  case  of  a  wife  defendant.  1.  Where 
the  husband's  interest  is  adverse  to  hers  ;  2.  Where  he  is  a  de- 
fendant  in  her  right,  and  she  disapproves  of  the  intended  de- 
fence ;  3.  Where  she  lives  separate  from  him ;  or  4.  Where 
he  is  out  of  the  jurisdiction,  or  an  alien  enemy.  In  all  these 
cases  she  may  answer  separately,  as  under  the  old  practice. 
See  also  as  to  real  estate  actions,  2  R.  S.  340,  sees.  4  and  5. 
In  all  these  cases,  however,  the  leave  of  the  court  to  enable 
her  to  answer  separately^  must  first  be  obtained.  See  Neivcomb 
V.  KeteUasj  2  C.  R.  1 52.  The  proceeding  is  in  all  respects  as 
under  the  old  practice,  the  books  on  which  should  be  referred 
to. 

Where  the  defendant  has  been  served,  under  sec.  131,  with 
notice  of  object  of  suit,  and  that  no  personal  demand  is  made 
against  him  by  the  plaintiflf,  and  he  then  defends,  he  does  so  at 
his  peril,  as  far  as  regards  the  question  of  costs.  If,  therefore, 
he  be  convinced  that  the  suit  is  one  of  this  nature,  and  that, 
although  a  formal  party,  he  really  has  no  personal  interest  in 
the  controversy,  his  taking  any  further  steps  in  the  matter  will 
not  merely  be  unnecessary,  but  unwise. 

Where  the  summons  has  been  served  by  publication,  and, 
before  judgment  has  been  entered  up,  the  defendant  have  notice 
of  and  decide  upon  defending  the  action,  he  must  apply  to  the 
court  for  leave  for  that  purpose.  See  Code,  sec.  185,  last  clause. 
The  application  should  be  made  upon  the  summons  and  com- 
plaint, if  the  same^have  been  received,  or  else  upon  proof  of 
the  publication  of  the  summons ;  and  such  application  should 
be  accompanied  by  the  usual  affidavit  of  merits,  or  by  other 
proof  that  the  defendant  has  a  real  defence  to  the  action,  so  as 
to  show  **  sufficient  cause  "  for  making  the  application.  When 
SQch  cause  is  shown,  the  order  would  seem  to  be  of  course,  as 
the  section  expressly  provides  that  he  ^  must  be  allowed  to  de- 
lend  the  action  ;**  and  the  application  may  therefore  be  made 
expartej  and  not  by  special  motion,  or  order  to  show  cause. 

The  diflferent  preliminary  proceedings  admissible  on  the  part 
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of  the  defendant,  before  pleading  to  the  complaint,  having  thus 
been  considered,  the  last  point  to  be  entered  upon  in  the  present 
chapter,  is  with  reference  to  the  time  allowed  to  him  for  that 
purpose. 

The  section  of  the  Code  providing  for  this  subject  is  No.  143, 
and  runs  as  follows : 

§  143.  The  only  pleading  on  the  part  of  the  defendant,  is  either  a 
demurrer  or  an  answer.  It  must  be  served  within  twenty  days  after 
the  service  of  the  copy  of  the  complaint. 

Precisely  the  same  period  is  fixed  by  section  153,  with  refer- 
ence to  the  reply  to  be  put  in  by  the  plaintiff,  where  necessary, 
and  the  cases  applicable  to  one  description  of  pleading,  are 
equally  in  point  as  regards  the  other.  The  subject  of  time  to 
plead  will,  therefore,  be  here  entered  upon,  as  a  whole;  and 
all  the  cases  upon  the  subject  cited,  whether  applicable  to  de« 
murrer,  answer,  or  reply. 

The  first  remark  essential  to  be  made  on  this  head,  is,  with 
reference  to  the  effect  of  an  order  for  discovery  of  papers,  dec; 
which  order,  under  rule  1 1,  of  the  supreme  court,  operates  as 
an  entire  stay  of  proceedings,  until  it  is  either  complied  with  or 
vacated.  The  party  obtaining  such  order,  it  is  expressly  pro- 
vided by  that  rule,  **  shall  have  the  like  time  to  prepare  his 
complaint,  answer,  roply^  or  demurrer,  to  which  he  was  en- 
titled  at  the  making  of  the  order.'*  Such  order,  therefore, 
operates  as  a  positive  stay  of  proceedings,  and  extension'of  the 
time  to  plead,  pending  its  operation.  The  same  may  possibly 
be  held  with  reference  to  the  demand  of  a  bill  of  particulars, 
though,  in  this  case,  until  the  point  is  definitely  settled,  it  will 
be  more  prudent  to  obtain  an  extension  by  order. 

If  the  party,  or  his  attorney,  from  any  reason,  finds  himself 
unable  to  prepare  his  pleading  within  the  time  allowed  by  the 
above  sections,  the  usual  course  is  to  apply  to  the  adverse 
attorney  for  a  consent  enlarging  the  time,  unless,  for  .other 
reasons,  the  request  be  unadvisable.  This  consent  must,  of 
course,  be  in  writing,  and  signed  by  such  attorney,  or  else, 
under  rule  40,  of  the  supreme  court,  it  will  not  be  binding ; 
but,  within  these  conditions,  no  particular  form  is  necessary. 
The  party  obtaining  it  will,  of  course,  take  care  that  the  period 
allowed  is  distinctly  expressed,  and  that  the  cause  in  which  the 
consent  is  given,  is  distinctly  referred  to. 
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If,  for  any  reason,  this  course  be  unadvisable,  or  if  time  be 
refused,  application  may  then  be  made  for  an  order  extending 
the  time  to  plead.  This  proceeding  is  specially  provided  for 
by  sec.  405,  of  the  Code,  which  runs  as  follows : 

§  405.  The  time  within  which  any  proceeding  in  an  action  mnst 
be  had,  after  its  commencement,  except  the  time  within  which  an 
appeal  must  be  taken,  may  be  enlarged,  upon  an  affidavit  showing 
grounds  therefor,  by  a  judge  of  the  court,  or,  if  the  action  be  in  the 
sapreme  court,  by  a  county  judge.  The  affidavit,  or  a  copy  thereof, 
must  be  served  with  a  copy  of  the  order,  or  the  order  may  be  disre- 
garded. 

This  provision  is,  as  will  be  seen,  general ;  and,  in  its  other 
aspects,  will  be  hereafter  considered.  Under  the  powers  here 
conferred,  in  connection  with  those  of  sec.  401,  and  the  other 
provisions  before  referred  to,  particularly  in  the  introductory 
chapters  relative  to  the  jurisdiction  of  the  supreme  court,  any 
judge  of  that  court,  or  any  county  judge,  in  any  part  of  the 
state,  the  latter,  of  course,  within  the  limits  of  his  jurisdiction, 
may  make  orders  of  this  description,  in  suits  falling  within  his 
cognizance,  without  reference  to  the  district  in  which  the  cause 
is  actually  pending. 

In  section  401,  a  provision  is  inserted,  that  **  no  order  to  stay 
proceedings,  for  a  longer  time  than  20  days,  shall  be  granted 
by  a  judge  out  of  court,  except  upon  previous  notice  to  the 
adverse  party ;"  and,  at  first  sight,  an  order  extending  the  time 
to  plead,  might  seem  to  come  within  this  description,  inasmuch 
as,  in  effect,  it  operates  as  a  stay  on  the  adversary's  further 
progress  in  the  action,  until  it  is  either  run  out,  or  the  pleading 
put  in.  In  Wilcock  v.  Curtis^  however,  1  C.  R.  96,  it  was  dis- 
tinctly held  that  this  prohibition  did  not  comprise  an  order 
extending  the  time  to  answer,  inasmuch  as  '*  It  do^s  not  stay 
all  the  plaintiff's  proceedings,  and  is  not  what  is  commonly 
known  as  a  stay ;"  and  this  case  appears  never  to  have  been 
drawn  into  question,  and  its  authority  to  be  sanctioned  h^ 
general  practice.  The  same  principle  has  also  been  extended 
to  the  analogous  subject  of  the  extension  of  time  to  make  a  case, 
in  Hvff  V.  BmneU,  2  Sandf.  S.  C.  R.  708;  2  C.  R.  139.  See, 
also,  Thompson  v.  Bldnchard,  1  C.  R.  105;  and  the  point,  there- 
fore, may  probably  be  looked  upon  as  settled. 

This  application  is  strictly  ex  partem  and  must  be  made  on 
affidavit,  either  of  the  party  or  his  attorney.    The  managing 
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clerk  of  the  latter  will  also,  in  most  cases,  be  cempetent  to  make 
it.  To  give  any  positive  form  for  the  ajDidavit  would  be  super* 
fluous,  since  in  no  two  cases  is  it  probable  that  the  circum* 
stances  will  be  exactly  alike.  The  following  general  observa- 
tions seem,  however,  to  be  applicable  : 

1.  The  date  at  which  the  current  time  expires,  either  with 
reference  to  the  original  service  of  the  summons,  or  the  expira- 
tion of  the  last  extension  granted,  should  be  stated  ;  and,  under 
the  latter  circumstances,  the  fact  that  the  time  has  already  been 
extended  must  appear,  or  the  court  will  feel  strongly  disposed  in 
favor  of  granting  an  application  to  vacate  the  order,  unless  it 
be  clearly  shown  that  such  omission  was  not  made  with  any 
view  to  concealment  or  misrepresentation. 

2.  The  circumstances  under  which  the  indulgence  is  required 
should  be  clearly,  though  concisely  shown,  care  being  taken  by 
the  party  swearing  to  the  affidavit,  to  lay  bare  his  own  case  as 
little  as  possible,  whilst  stating  enough  to  induce  the  court  to 
act. 

The  order  obtained  on  this  application  is  generally  endorsed 
on  the  affidavit,  and,  in  such  case,  runs  merely  in  the  words,  or 
to  the  effect,  *^  let  the  defendant  A.  B.  have  days  additional 
time  to  answer  in  this  cause,"  the  date  being  added.  An  order 
in  this  form  extends  the  time  to  demur.  See  Broadhead  v. 
Broadheadf  4  How.  308, 3  C.  R.  8,  below  cited.  Of  course,  when 
the  order  is  for  time  to  reply,  this  wording  must  be  changed. 
The  judges  signature  being  obtained  to  this  memorandum,  a 
copy  of  it,  and  also  of  the  affidavit  on  which  it  was  granted, 
(which  last  is  indispensable,)  must  be  served  on  the  opposite 
party,  and  then  the  proceeding  is  complete.  Neither  order  nor 
affidavit  need  be  filed,  or  entered  with  the  clerk  of  the  court. 
See  Savage  v.  Bdyea^  3  How.  276  ;  I  C.  R.  42.  In  Schenck  v. 
McKie,  4  How.  246,  3  C.  R.  24,  it  was  held  that  an  order, 
granting  additional  time  to  answer,  does  not  commence  to  run 
until  the  then  current  time  shall  have  expired.  The  order  in  that 
case  was  made  on  the  1st,  but  the  time  to  answer  expired  on  the 
8th  October,  and  it  was  held  that  such  order,  nevertheless,  ex- 
tended the  time  till  the  28th. 

Of  course  the  above  precautions,  or  one  of  them,  must  be 
taken  before  the  time  to  plead  has  actually  expired,  and,  at  the 
very  latest,  on  the  last  day  allowed  for  that  purpose.  If  delayed 
until  afterwards,  the  application  can  no  longer  be  made  to  the 
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coiirt  ex  park — ^v.  Snyckr  v*  White,  6  How.  321.  The  opposite 
party  having  then  become  actually  entitled  to  take  a  default, 
that  right  cannot  be  properly  taken  from  him,  unless  on  an  ap- 
plication on  noticei  either  by  way  of  motion  or  order  to  show 
cause.  The  latter  will,  probably,  be  found  the  most  con- 
venient course,  an  interim  stay  of  proceedings  being  asked 
for  as  part  of  the  order.  The  emergency  is  one,  however,  that 
ought  never  to  occur*  with  proper  vigilance. 

With  reference  to  the  mode  in  which  the  twenty  days  allowed 
to  plead,  and  any  extensions,  are  to  be  computed,  provision  is 
made  by  sec.  407,  which  runs  as  follows : 

§  407.  The  time  within  which  an  act  is  to  be  done,  as  herein  pro- 
Tided,  shall  be  computed  by  ozcluding  the  first  day  aad  including 
the  last.     If  the  last  day  be  Sunday,  it  shall  be  excluded. 

This  provision,  being  of  general  application,  has  been  already 
fully  considered,  and  the  cases  generally  applicable  cited,  under 
the  head  of  formal  proceedings.  It  is  clearly  settled  that,  with 
reference  to  the  limitation  of  time  in  all  cases,  the  party  has  the 
whole  of  the  last  day  to  perform  the  act  required  ;  so  that,  for 
instance,  where  the  summons  and  complaint  are  served  on  the 
first  of  the  month,  the  defendant  will  have  the  whole  of  the  21st 
in  which  to  plead  :  but  if  he  omit  to  do  so  on  that  day,  the 
plaintiff  may  take  his  default  on  the  morning  of  the  22d.  See 
Schmck  V.  McKie,  4  How.  246,  3  G.  R.  24  ;  Tnuxx  v.  Clute,  7 
L.  O.  163  ;  Jtidd  v.  FzUtoUf  4  How.  298,  and  other  cases  there 
cited.     See  also  O'Brien  v.  Chtfm,  TC.  R.  (N.  S.)  273. 

The  possible  effect  of  service  by  mail,  in  doubting  ttte  time 
to  plead,  in  all  cases  where  it  is  admissible,  must  not  be  lost 
sight  of.     See  this  subject  fully  treated  heretofore. 

An  order  which  extends  the  time  to  answer,  under  the 
present  practice,  extends  also,  as  of  course,  the  time  to  de- 
mur; and  the  defendant  may,  if  advised,  plead  in  that  form,  at 
any  time  before  the  plaintiff  is  entitled  to  take  a  default  as 
against  him. — Brodhead  v.  Broadhead^  4  How.  308  ;  3  C.  R.  8. 
Under  the  old  practice  this  waa  otherwise,  and  more  in  ac- 
cordance with  the  restricted  system  of  the  English  courts, 
under  which  the  defendant,  if  he  does  not  demur  at  once,  is 
precluded  from  doing  so  at  all,  or.  at  least,  from  demurring 
alone,  without  answer. 

Positive  as  is,  in  terms,  the  limitation  on  pleading  imposed 
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by  the  above  provisions,  the  courts  have  throughout  shown  a 
very  strong  disposition  to  relax  the  strictness  of  this  rule  in 
practice,  though,  of  course^  only  upon  the  existence  of  a  bond 
fide  defence  being  shown,  and  on  conditions  imposed.  The  fol- 
lowing general  principle  runs,  too,  through  all  the  cases  upon  the 
subject,  i,  e,y  that  where  a  defendant,  already  in  default,  applies 
for  leave  to  be  allowed  to  come  in  and  defend,  his  proposed  an- 
swer should  be  drawn  and  sworn  to,  and  a  copy  thereof  served 
with  the  notice  of  motion  or  order  to  show  cause,  by  which  such 
relief  is  asked :  in  order  that  the  court  may  judge  as  to  whether 
the  case  is  a  proper  one  in  which  to  grant  relief  of  that  nature, 
and  as  to  the  proper  terms  to  be  imposed,  as  conditions  on 
granting  it.  See  this  last  principle,  as  held  under  the  old  prac- 
tice, in  McGaffiganv.  Jenkins^  1  Barb.  S.  C.  R.  31. 

The  earliest  case  on  the  above  subject,  as  applicable  to  pro- 
ceedings under  the  Code,  is  Lynde  v.  Verity^  3  How.  360,  1  C. 
R.  97,  where  the  whole  of  the  different  principles,  as  above 
stated,  are  distinctly  laid  down.  In  Salutat  v.  Dowries^  I  C.  R. 
120,  the  same  indulgence  was  granted,  after  a  discussion  as  to 
whether  the  court  had,  or  had  not,  power  to  enlarge  the  time  at 
all.  By  Allen  v.  Ackley^  however,  4  How.  6,  the  doctrine  was 
carried  to  the  fullest  extent,  two  defendants  having,  in  that  case, 
been  let  in  to  defend,  after  judgment  had  been  taken  against 
them  by  default ;  one  of  them  only  making  what  the  court  pro- 
nounced to  be  a  lame  excuse  for  not  answering,  and  the  other 
making  no  excuse  at  all.  The  court,  however,  imposed  strict 
terms  and  conditions ;  in  particular,  that  the  statute  of  limita- 
tions should  not  be  pleaded,  and  also  that  the  judgment  should 
stand  as  a  security  to  the  plaintiff. 

In  Orant  v.  McCaughin,  4  How.  216,  the  defendant  was  al- 
lowed to  come  in  and  defend,  after  judgment  had  been  entered 
against  him,  in  consequence  of  a  misapprehension  as  to  the 
effect  of  a  stipulation  given,  extending  his  time  to  answer ;  and, 
under  these  circumstances,  the  court,  though  enforcing  the 
payment  of  costs,  and  directing  the  judgment  to  stand  as  secu- 
rity, refused  to  impose  any  condition  as  to  the  nature  of  the 
defence  sought  to  be  set  up,  which  in  that  case  was  usury. 

Where,  however,  an  unconscientious  or  dishonest  defence  is 
sought  to  be  set  up,  after  default,  the  court  will  not  open  that 
default,  or  relieve  the  party  from  the  consequences  of  his  own 
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neglect. — See  James  O,  King  v.  The  Merchants^  Exchange  (hmr 
party,  and  others,  2  Sandf.  S.  C.  R.  693. 

Id  Foster  v.  Udell,  2  C.  R.  30,  tlie  New  York  commoB  pleas 
decided  that  a  delay  on  the  part  of  the  plaintiff  in  taking  judg- 
ment, was  equivalent  to  a  consent  to  give  the  defendant  further 
time  to  answer,  and  they  set  aside,  as  irregular,  a  judgment  so 
obtained,  the  defendant,  long  after  his  time  had  expired,  but 
before  judgment  was  entered,  having  served  an  answer,  but 
which  the  plaintiflTs  attorney  had  refused  to  receive.  The  doc* 
trine  of  this  case  has,  however*  been  since  overruled.  A  de* 
cision  exactly  contrary  to  it  was  given  by  the  supreme  court, 
in  the  case  of  Dudley  v.  Hubbard^  2  C.  R.  70 ;  and  a  motion  to 
set  aside  a  judgment  thus  entered,  was  denied,  with  costs.  In 
McOown  V.  Leavenioorthj  S  C.  R.  151,  the  same  principle  is  laid 
down  ;  and  this,  being  a  decision  of  the  general  term  of  the 
same  court  by  which  Foster  v.  DdeU  was  decided,  directly  over- 
rules it.  It  was  also  held,  in  the  same  case,  that  an  order 
staying  the  plaintiff's  proceedings,  does  not,  per  se,  enlarge  the 
defendant's  time  to  answer.  It  can  only  be  so  by  order  specially 
obtained  for  that  purpose.  The  stay  of  proceedings  only  pre- 
cludes the  plaintiff  from  taking  advantage  of  the  omission,  until 
that  stay  is  vacated,  or  at  an  end.  The  defendant  had  there,  on 
the  last  day,  obtained  an  order  to  show  cause  why  he  should 
not  have  further  time  to  plead,  with  an  interim  stay  of  proceed- 
ings as  usual,  which  order  was  discharged  on  the  return. 
Pending  that  stay,  but  after  the  time  actually  allowed  had  ex- 
pired, the  defendant  had  served  his  answer,  which  service  was 
held  to  be  irregular,  and  was  set  aside. 

In  MandevUle  v.  Winne,  5  How.  461, 1 C.  R.  (N.  S.)  161,  the  doc- 
trine  of  the  above  cases,  and  particularly  as  laid  down  in  Dud'- 
ley  V.  Hubbard,  was  distinctly  confirmed  ;  and  the  same  seems 
to  be  implied  in  Oraham  v.  McChun,  6  How.  353  ;  1  C.  R.  (N. 
S.)  43.  It  may,  therefore,  be  looked  upon  as  settled,  that,  if 
the  defendant  allow  his  time  to  plead  to  go  by  without  obtain- 
ing an  extension,  he  cannot  afterwards  serve  his  pleading,  in 
ordinary  form,  or  without  leave  of  the  court,  specially  obtained 
on  notice  to  the  plaintiff;  and  this,  although  the  latter  may  not 
at  the  time  have  taken  any  steps  to  avail  himself  of  the  default 
suffered.  See,  likewise,  (ySrien  v.  Oatlin,  1  C.  R.  (N.  S.)  273. 
Of  course,  however,  if  the  plaintiff's  solicitor  expressly  receive, 
or  do  not  return  the  pleading  thus  irregularly  served,  within 
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a  reasonable  time,  the  defect  will  then  be  waired,  and  the  an- 
swer may  be  sufficient.  See  introductory  chapter  on  formal 
requisites  of  pleading,  and  various  cases,  including  Laimbeer  v. 
Alleriy  2  Sandf.  S.  C.  R.  648,  there  cited.  The  same,  too,  is  im- 
plied in  McOown  v.  Leavenworth^  above  mentioned  ;  and  a  re- 
turn within  the  same  day  in  which  the  pleading  was  served,  was 
held  to  be  a  reasonable  time. 

The  plaintiff,  too,  cannot  take  advantage  of  a  default  occa- 
sioned by  the  laches  or  bad  faith  of  his  own  attorney^  where  the 
defendant's  pleading  has  been  ready,  and  attempted  to  be  served, 
within  due  time.  Thus,  in  Falconer  v.  Vcoppel^  2  C.  R.  71,  on  the 
last  day  of  service,  the  defendant  endeavored,  in  office  hours,  to 
serve  his  answer  at  the  plaintiff's  office,  and  also  at  his  dwelling, 
but  both  were  closed,  and  no  one  was  there  to  receive  it ;  but,  on 
the  following  day,  such  defendant  succeeded  in  serving  the  answer 
on  the  plaintiff  personally,  with  notice  of  the  attempted  service 
on  the  day  before :  under  which  circumstances  it  was  held  that 
the  service  was  regular,  and  costs  were  given. 

Lastly,  in  relation  to  the  time  allowed  to  plead,  the  effect  of 
an  amendment  by  the  adverse  party  must  not  be  forgotten. — 
The  consequence  of  such  an  amendment  is,  to  establish  a  new 
period  altogether,  in  lieu  of  that  current  before  the  service  of 
the  amended  pleading.  The  time  will  then  run  in  the  usual 
manner,  as  from  the  date  of  such  service,  without  any  refer- 
ence whatever  to  the  proceedings  prior  thereto.  See  this  sub- 
ject previously  considered,  and  the  cases  thereon  cited,  in  the 
introductory  chapter  of  this  part  of  the  work,  in  reference  to 
the  correction  of  pleadings. 


—J 
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CHAPTER    III- 


DEMURRER. 


The  office  of  this  species  of  pleading,  is  the  formal  impeach- 
ment of  defects  id  the  [Jaintiff's  case,  apparent  upon  his  own 
showing.  It  is,  therefore,  a  measure  of  comparative  infre* 
quency,  as,  in  a  well-drawn  pleading,  it  rarely  happens  that  any 
such  salient  points  of  attack  are  left  uncovered.  If  the  defects 
objected  to  require  any  statement  or  proof  of  facts  to  make 
them  apparent,  demurrer  will  not  lie.  The  objection  in  that 
case  can  only  be  taken  by  answer,  and  the  defendant's  rights, 
in  that  respect,  are  specially  saved  by  section  1 47.  In  practice, 
therefore,  this  will  be  the  most  usual  course. 

In  Htimphreys  v.  ChmnberJmn^  1  C.  R.  (N.  S.)  387,  it  was 
accordingly  held  that  a  demurrer  to  an  action  on  a  contract, 
on  the  ground  that  such  contract  was  void  by  the  laws  of  the 
State  in  which  it  was  made,  was  bad,  and  that  the  objection 
could  only  be  taken  by  answer ;  inasmuch  as  the  contents  of 
foreign  statutes  are  a  matter  of  evidence,  which  must  be  set 
up  in  the  pleadings  as  a  fact,  and  proved  at  the  trial  accord- 
ingly. 

The  demurrer  and  answer  are  essentially  separate  pleadings,, 
and  do  not  lose  their  distinctive  character  by  being  made  out 
in  one  paper,  and  connected  in  form.  See  Howard  v.  The  Mich- 
igan Southern  Bailroad  Company^  5  How.  206,  below  cited. 

Where  the  complaint  in  an  action  showed  a  title  to  sue,  but 
contained  insufficient  averments  on  the  subject  of  that  title, 
answer,  not  demurrer,  was  held  to  be  the  proper  form  of  rais- 
ing the  question. — MUlard  v.  J^aWj  4  How.  137. 

The  points  on  which  demurrer  will  lie,  and  the  nature  of. 
that  pleading  in  general,  are  strictly  defined  by  sections  144  and^ 
145  of  the  Code,  which  run  as  follows : 

§  144.  The  defendant  may  demur  to  the  complaint,  when  it  shall, 
appear  upon  the  face  thereof,  either — 

1.  That  the  eourt  has  no  jarisdiction  of  the  person  of  the  defend- 
sat,  or  the  sabjeot  of  the  notion ;  or, 
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2.  That  the  plaintiff  has  not  legal  capaoitj  to  sue ;  or, 

3.  That  thero  is  another  action  pending  between  the  same  parties, 
for  the  same  cause ;  or, 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant ;  or, 

5.  That  seyeral  canses  of  action  have  been  improperly  united  ; 
or, 

6.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

§  145.  The  demurrer  shall  distinctly  specify  the  grounds  of  objec- 
tion to  the  complaint.  Unless  it  do  so,  it  may  be  disregarded.  It 
may  be  taken  to  the  whole  complaint,  or  to  any  of  the  alleged  causea 
of  action  stated  therein. 

It  follows,  as  a  matter  of  course,  that  no  description  of  ob- 
jection which  does  not  fall  within  one  or  other  of  the  foregoing 
classes,  will  now  form  ground  of  demurrer. 

Demurrer  is  admissible  with  respect  to  other  pleadings  be- 
sides the  complaint,  as  hereafter  noticed. 

Demurrer  will  only  lie  to  an  entire  pleading,  or  to  an  entire 
cause  of  action,  or  ground  of  defence  therein  stated.  Redun- 
dant or  immaterial  matter,  of  which  a  portion  is  relevant,  cannot 
be  so  impeached;  the  proper  course  in  such  cases,  is  a  motion  to 
strike  out  such  matter.  See  Esmond v.VanBeiischoten^  5  How. 
44 ;  Barton  v.  Sctckett,  3  How.  358;  1  C.  R.  96 ;  and  other  cases 
before  cited  under  that  head.  See  also  Fry  v.  Bennett^  9  L.  O. 
330,  1  C.  R.  (N.  S.)  238,  to  the  same  effect.  In  relation  to  in- 
sufficient statements,  however,  demurrer  is  the  proper  course : 
see  Hoxie  v.  Cushman,  7  L.  O.  149;  and  a  motion  of  the  above 
nature  will  be  inadmissible. 

That  demurrer  is  not  an  admissible  form  of  objecting  to  ir- 
relevant or  redundant  matter,  is  likewise  laid  down  in  the  recent 
cases  of  Oray  v.  iVfeKw,  6  How.  290 ;  and  The  Bank  of  North 
America  v.  Suydamy  1  C.  R.  (N.  S.)  325 ;  Benedict  v.  Dake^  6 
How.  352 ;  and  Nichoh  v.  Jones^  6  How.  355. 

Where  a  portion  of  a  pleading  was  sufficient,  a  demurrer  to 
the  whole  was  held  too  broad,  and  overruled  in  Cooper  v.  (7ia- 
«m,  I  C.  R.  (N.  S.)  347. 

On  similar  principles,  matter  in  mitigation,  alleged  in  an  an- 
swer in  slander,  was  held  not  to  be  a  subject  of  demurrer.-* 
Newnian  v.  Otto,  10  L.  O.  14. 

Where  the  pleading  objected  to  was  correct  in  substance^ 
but  not  in  form,  it  was  held  that  a  motion,  in  order  to  the  cor-> 
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rectioQ  of  the  defect,  was  the  proper  mode  of  proceeding,  and 
tbat  demurrer  was  not  admissible.  ''The  Code  ne^er  in- 
tended that  judgment  should  be  given  against  a  party  who  has 
merits,  for  a  matter  of  mere  form." — Hotodl  v.  Fraser^  6  How. 
221 ;  1  C.  R.  (N.  S.)  270. 

The  demurrer  under  the  Code,  coupled  with  the  provisions 
for  striking  out  irrelevant  matter,  have  swept  away  entirely  the 
old  chancery  practice  of  exceptions. — Boyce  v.  Brovm^  3  How. 
391 ;  Cobb  v.  Frazee,  4  How.  413 ;  3  C.  R.  48.  It  is  a  new 
species  of  pleading  created,  and  its  character  and  office  defined 
by  the  Code,  and  the  old  rules  on  the  subject  exist  no  longer. 
Many  objections  under  the  old  practice  are  now  no  longer 
cognizablet  whilst  many  others,  which  formerly  were  waived, 
unless  pleaded  in  abatement,  can  now  be  taken  by  means  of 
this  pleading.— /S^fif  v.  De  Witt,  3  How.  280 ;  1  C.  R.  26 ;  6  L.  O. 
314;  Manchester  v.  Storrs,  3  How.  410. 

A  demurrer  to  the  Code  itself,  as  unconstitutional,  inasmuch 
as  it  abolished  the  distinction  between  law  and  equity,  has  been, 


MioKtttute  ui  iimiiniious,  ana  mat  uemurrer  wouia  lie. — wenet 
y.  TaUmadge,  1  C.  R.  (N.  S.)  346. 

In  Seward  \.  Miller,  6  How.  312,  where  a  pleading  was 
sought  to  be  stricken  out  as  irrelevant,  on  the  ground  that  the 
allegations  were  general,  and  not  specific,  as  required  by  the 
Code  of  1851,  the  motion  was  denied,  on  the  ground  that  de- 
murrer was  the  proper  form  of  proceeding ;  and  leave  to  demur 
was  accordingly  given,  although  the  time  for  that  purpose  was 
past.  Demurrer  is,  in  fact,  the  proper  form  for  taking  any  ob- 
jection to  the  pleading,  when  taken  to  it  as  a  whole,  and  not  to 
portions.  See  Nichols  v.  JaneSj  above  mentioned,  and  the  other 
cases  cited  in  connection  therewith. 

Distinctness  in  stating  the  grounds  of  demurrer,  is,  as  will 
be  seen,  made  a  positive  requisite  by  sec.  145.  The  observa- 
tioas  in  a  foregoing  chapter,  in  reference  to  making  use  of  the 
exact  words  of  any  statutory  provision,  are  peculiarly  appli- 
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cable  to  demurrer:  in  framing  which,  the  precise  phraseology 
of  the  subdivision  of  sec.  144,  under  which  the  objection  is 
taken,  should,  on  no  account,  be  omitted  in  any  instance,  either 
as  preliminary  to  the  statement  of  the  different  special  grounds, 
or  as  part  of  that  statement.     See  form  in  Appendix. 

In  Fry  v.  JBenneU,  9  L.  O,  330,  1  C.  R.  (N.  S.)  238,  although, 
strictly  speaking,  a  demurrer  to  answer,  several  important  princi- 
ples are  laid  down,  in  reference  to  the  law  of  demurrer  in  general. 
They  are  as  follows :  Mere  irrelevancy  or  surplusage  are  not,  as 
above  stated,  legitimate  grounds  of  demurrer.  Malice,  in  libel,  on 
a  publication  libellous  on  its  face,  is  a  conclusion  in  law  ;  unless 
where  the  publication  would  be  privileged,  if  not  in  fact  mali- 
cious.  So,  likewise,  with  respect  to  inuendos,  the  sole  office 
of  which  is  explanation.  On  neither  of  the  above  can  material 
issues  be  raised ;  but  the  latter,  when  impropierly  framed,  may, 
in  some  cases,  justify  a  demurrer.  The  principle  is  laid  down* 
that  ^  an  answer  is  insufficient,  in  the  sense  of  the  Code,  and, 
therefore,  bad  upon  demurrer ;  not  only  when  it  sets  up  a 
defence  groundless  in  law,  but  when,  in  the  mode  of  stating  a 
defence,  otherwise  valid,  it  violates  the  essential  rules  of  plead- 
ing, which  the  Code  has  retained ;"  and,  doubtless,  the  same 
principles  would  be  held,  in  relation  to  averments  of  a  cause  of 
action.  Whether  a  publication,  libellous  on  its  face,  may  be 
excused  as  privileged,  is  a  question  of  law  that  may  properly 
be  raised  by  demurrer.  Where,  however,  privilege  is  claimed* 
on  the  ground  that  the  animadversions  complained  of  were  fair 
and  legitimate  criticism,  the  defences  of  truth  and  privilege  are 
inseparable ;  and,  if  justification  be  not  duly  pleaded,  privilege 
cannot  be  so.  Justification,  and  matter  in  mitigation,  are 
likewise  inseparable  as  defences,  and  if  the  latter  be  pleaded 
without  the  former,  demurrer  will  lie.  See  citation  of  this 
case  hereafter,  under  the  head  of  answer.  Although,  as  a 
general  rule,  a  demurrer  must  cover  the  whole  of  the  pleading 
demurred  to,  it  need  not  do  so  with  respect  to  matter  raising 
immaterial  issues,  such  as  on  malice,  or  inuendo,  as  above 
stated ;  and  only  those  allegations  in  a  complaint  are  to  be 
deemed  material  in  the  sense  of  the  Code,  which  the  plaintiff 
must  prove  upon  the  trial,  in  order  to  maintain  his  action.  A 
demurrer,  omitting  to  notice  allegations  of  the  above  nature, 
was  accordingly  theje^wstained. 
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We  now  proceed  to  take  up  the  different  causes  of  demurrer, 
as  prescribed  by  sec.  144,  seriatim,  and  in  their  order. 

The  objection  to  the  jurisdiction  of  ihe  court  must  be  sub- 
stantial, not  formal,  and  must  arise  upon  the  pleading  itself 
demurred  to,  and  not  under  facts  extrinsic  to  that  pleading. 
Where,  therefore,  the  summons  had  been  improperly  served,  a 
demurrer  that  the  court  had  no  jurisdiction  of  the  person  of 
the  defendant,  was  overruled.  The  proper  course  for  him  to 
have  pursued  on  such  occasion,  was  to  have  moved  to  set  the 
service  aside  for  irregularity.  Nmies  v.  The  Hope  Mutual  Insitr 
ranee  Oompanyj  8  Barb.  S.  0,  R.  641  ;  5  How.  96 ;  3  C.  R. 
161. 

A  demurrer  on  the  above  ground,  is,  doubtless,  the  proper 
course  to  be  adopted,  in  taking  objections  on  the  ground  of 
personal  privilege,  as  in  the  case  of  ambassadors,  consuls,  &c., 
exempted  from  suit  in  the  state  courts. 

On  subdivision  2,  no  question  appears,  as  yet,  to  have  arisen. 
Its  intent  is,  however,  evident,  and  numerous  instances  might 
be  given,  under  which  it  will  afford  the  proper  remedy ;  such 
as,  for  instance,  suits  by  a  wife,  without  joinder  of  her  husband, 
— ^by  an  infant,  without  the  previous  appointment  of  a  guardian, 
and  many  others  of  an  analogous  nature. 

Subdivision  3,  is  equivalent  to  the  former  plea  oi  autre  action 
pendant  It  will  rarely  happen,  however,  that  demurrer  pure 
will  be  the  proper  remed)'  in  this  case.  Unless  the  fact  of  such 
other  action  appear  by  the  complaint,  a  specific  averment  will 
be  requisite,  and  demurrer  by  answer  will  then  be  the  proper  form. 
—V.  Homfager  v.  Homfager,  6  How.  279, 1  C.  R.  (N.  S.)  412.  To 
be  pleadable  in  bar,  in  either  of  these  modes,  the  action  forming 
the  subject  of  that  pleading,  must  be  pending  in  some  other  court 
of  the  same  state.  Another  action,  for  the  same  cause,  in  the 
courts  of  another  state,  constitutes  no  bar. — Burrowes  v.  Miller^ 
2  C.R.  101 ;  5  How.  51.  '^The  intention  of  subdivision  8,  of  sec. 
144,  was  merely  to  affect  the  form  of  asserting  a  defence, 
already  available  by  law,  and  not  to  alter  the  nature  of  such 
defence." 

The  defendant  is  not,  however,  remediless  in  this  last  matter. 
The  court  will,  in  a  clear  case,  prevent  oppression,  by  forcing 
the  plamtiff  to  elect  in  which  action  he  will  proceed,  and  will 
suspend  proceedings  until  he  has  done  so. — Hammond  v.  Baker^ 
8  Sandf.  8.  C.  R.  704 ;  1  C.  R.  (N.  S.)  105.    Jurisdiction  being 
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intended  of  the  judgments  of  the  United  States'  courts,  see 
Bement  v.  Wwner,  1  C.  R.  (N.  S.)  143;  it  might  probably  be 
held  that  the  plea  of  another  action,  pending  in  those  courts,  in 
whatever  district  of  the  United  States,  would  be  sufficient. 

Some  questions  which  have  arisen  as  to  defect  of  parties  in 
particular  cases,  have  been  already  considered,  and  the  cases 
cited  in  the  previous  chapter  of  the  work,  devoted  to  the  con-, 
sideration  of  that  subject.  In  cases  of  demurrer  on  this  ground, 
the  first  clause  of  section  122,  or,  rather,  the  whole  of  that  section 
as  it  stood  in  the  Code  of  1849,  will  be  held  to  be  the  control- 
ling provision.  Where  the  court  cannot  determine  the  con- 
troversy before  it,  without  prejudice  to  the  rights  of  others,  or 
by  saving  those  rights,  demurrer  will  lie,  and  the  court  must 
cause  those  parties  to  be  brought  in.  If  the  contrary  be  the 
case,  and  the  controversy  can  be  decided  as  above,  the  demur- 
rer will  not  be  well  taken. —  WaMace,  v  JSaion,  5  How.  99; 
3  C.  R.  161. 

The  improper  joinder  of  causes  of  action,  is  a  defect  which 
must  be  carefully  avoided.  In  respect  to  matters  of  this  nature, 
sec.  167  is  the  controlling  provision,  and  the  questions  as  to  the 
union  of  causes  of  action,  coming  under  different  subdivisions 
of  that  section,  have  been  already  partially  considered,  and  se* 
veral  of  the  cases  thereon  cited  in  the  last  chapter. 

In  Alger  v.Sooville,Q  Row.  131,  1  C.  R.  (N.  S)  303,  the  ques- 
tion of  demurrer  on  the  ground  of  misjoinder  of  causes  of  action, 
is  treated  at  great  length.  The  view  sought  to  be  enforced 
by  the  plaintiff's  counsel  was,  that  any  number  of  causes  of 
action,  primarily  arising  out  of  contract^  however  diverse 
and  inconsistent  the  nature  of  the  contracts  sought  to  be 
enforced  might  be,  were  capable  of  being  joined  in  one  com- 
plaint, as  all  falling  within  the  terms  of  subdivision  1,  of  1851 ; 
and  this,  although  some  of  such  causes  of  action  did  not 
affect  the  whole  of  the  defendant^  but  only  some  of  them  in- 
dividually, in  separate  capacities.^  and  although  some  of  them 
were  moreover  classifiable  under  other  subdivisions  of  the 
section,  and  in  particular  as  claims  against  a  trustee,  under  subd. 
7 ;  although  all  might  be  said,  in  some  manner  or  other,  to 
arise  out  of  *' contract  express  or  implied."  This  view  was 
most  emphatically  overruled  by  the  court,  the  following  prin- 
ciples being  laid  down  in  the  course  of  the  decision.  ^'  A  legi- 
timate construction  of  this  section,  will  not  permit  the  joining  of 
causes  of  action,  which  belong  to  more  than  one  class. — ^AI- 
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thoagh  many  actions  for  the  recovery  of  real  or  personal  pro- 
perty arise  out  of  contract,  still,  they  are  not  to  be  united  with 
a  simple  contract  for  the  payment  of  money.  Each  subdi- 
vision must  be  interpreted  with  reference  to  the  others,  and  the 
provision  made  in  the  5th  and  6th,  for  the  recovery  of  real  and 
personal  property,  to  which  title  is  given  by  contract,  shows 
that  the  legislature  did  not  intend  to  include  those  contracts  in 
the  first  class ;  otherwise,  many  actions  would  fall  under  more 
than  one  head,  and  the  different  classes  run  into  each  other ; 
and  thus  the  object  of  classification  would  be  defeated/' 

The  last  clause  of  the  section  is  then  referred  to,  as  fixing 
the  meaning  of  the  legislature  in  terms  which  cannot  be 
misunderstood,  and  as  **  equivalent  to  saying  that  every  cause 
of  action  belongs  but  to  one  class,  and  expressly  forbidding  the  V 
union  of  causes  belonging  to  different  classes ;''  and  the  practi- 
cal inconvenience  of  different  issues  being  joined  in  the  same 
action,  some  triable  by  a  jury,  and  others  by  the  court,  is 
strongly  enforced. 

Separate  demurrers  of  the  different  defendants,  on  the  ground 
of  the  joinder  of  causes  of  action,  some  arising  out  of  or- 
dinary money  contracts,  and  others  against  trustees  as  such ; 
and  likewise  on  the  ground  that  such  causes  did  not  jointly 
affect  all  the  parties  to  the  action :  were  therefore  allowed, 
and  judgment  given  accordingly. 

Whether  the  recent  alterations  in  sec.  167  may  be  held  as 
shaking  the  authority  of  this  decision,  and  of  the  principles  there 
laid  down,  remains  to  be  tested.  Subdivision  1,  as  before  no- 
ticed, seems  large  enough,  taken  by  itself,  to  authorize  the 
joinder  of  almost  tmy  number  of  causes  of  action,  however  in- 
consistent, arising  ^'  out  of  the  same  transaction,  or  transactions 
connected  with  the  same  subject  of  action."  It  seems,  however, 
a  matter  of  the  gravest  doubt,  whether  this  subdivision  must 
not  be  considered  as,  at  least,  partially,  if  not  wholly,  controlled  ' 
by  those  that  follow';  and  whether  the  principles  of  classifica-  ' 
tion,  as  to  the  impossibility  of  uniting  practically  incompatible 
causes  of  action,  as  laid  down  in  Alger  v,  Scovill^j  will  not  be,  to 
some  extent  at  least,  if  not  fully  maintained.  It  will  be  ob- 
served, that  the  word  ''  only,*'  in  the  last  sentence  of  the  sec- 
tion, on  which  great  stress  was  laid  in  that  decision,  has  been 
struck  out  on  the  recent  amendment ;  but  this  alteration  seems 
to  be  little,  if  at  all,  more  than  a  change  in  expression,  as  the 
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words,  as  they  at  present  stand,  seem  certainly  capable  of  bear- 
ing the  same  construction,  if  no  more  ;  and  it  would,  indeed,  be 
a  matter  of  difficulty  to  contend  that  such  is  not  still  their  sound, 
interpretation.  Independent  of  the  above  considerations,  and 
even  assuming  that  the  views  on  which  the  recent  amendments 
appear  to  be  grounded,  are  sustainable  to  their  full  extent,  the 
decision  in  Alger  v.  ScoviUe  seems  unassailable,  under  the  par- 
ticular circumstances  of  that  /sase,  on  the  ground  that  all  the 
causes  of  action  there  joined  did  not  affect  all  the  parties  to  the 
action, — some  of  them,  on  the  contrary,  affecting  some,  and 
others,  others  of  the  defendants  only,  in  separate  capadties. 

Under  the  Code  of  1851,  it  was  held,  that  claims  for  damages 
in  respect  of  personal  injuries,  consequential  upon  injuries  to 
property  forming  the  main  subject  of  action^  and  arising  out  of 
the  same  transaction,  were  capable  of  being  joined  in  the  same 
complaint,— fioKAs  v.  Pedcham,  6  How.  229,  1  C.  R.  (N,  S.)  381, 
Grogan  v.  Ltndeman,  1  C.  R.  (N.  S.)  287, — and  this  view  is  now 
carried  out  by  the  fusion  of  subdivisions  2  and  3,  of  1851,  into 
subdivision  8  of  sec.  167  of  the  present  measure. 

The  objection  of  improper  joinder  of  causes  of  action  is,  how- 
ever, of  wider  scope,  and  will  include  the  mixing  up  of  difier- 
ent  causes  of  action  of  the  same  class,  in  one  general  statement. 
These  causes  must,  under  the  section  alluded  to,  be  **  separately 
stated ;"  and,  accordingly,  where  the  plaintiff  had  mixed  up  in 
one  single  averment,  a  number  of  distinct  and  separate  causes 
of  action,  arising  out  of  the  same  transaction,  a  demurrer, 
on  the  above  ground,  was  allowed.— Z^rA^ee  v.  The  Saratoga 
andWashingUm  Sailroad  Company^  4  How.  226.  In  accordance 
with  this  principle,  it  was  held,  too,  in  The  Ogdenaburgh  Bank  v. 
Paige^  2  C.  R,  75,  that  where,  by  the  complaint,  several  distinct 
acts  were  separately  averred,  in  support  of  the  same  cause  of 
acticm,  separate  demurrers  might  be  interposed  to  each  of  such 
averments. 

The  questions  which  arise  under  subdivision  6,  have  also 
been,  for  the  most  part,  anticipated,  and  the  cases  cited,  in  the 
chapter  devoted  to  the  consideration  of  Complaint.  See  that 
chapter,  passim. 

The  point  as  to  whether  a  demurrer,  simply  following  the 
words  of  the  statute,  is,  or  is  not,  a  sufficient  pleading,  has  given 
rise  to  considerable  and  somewhat  doubtful  discussion.  The 
court  of  common  pleas  has  held,  that  a  mere  general  demurrer. 
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objecting  only,  in  the  words  of  the  statute,  ^That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action/'  is 
not  sufficient ;  but  that,  to  render  a  demurrer  on  that  ground 
valid,  it  must,  under  sec.  145,  distinctly  specify  the  grounds  of 
objection,  so  as  to  enable  the  opposing  party  to  ascertain  what 
is  the  alleged  omission  or  defect  complained  of,  in  order  that,  if 
thought  fit,  he  may  amend. — Orani  v.  Lasher,  2  C.  R.  2  ;  Hun- 
ter V.  Frisbee,  2  C.  R.  59 ;  7  L.  O.  819.  A  mere  general  de- 
murrer, that  the  plaintiff  had  no  title  to  the  note  on  which  he 
sued  as  receiver,  has  also  been  held  to  be  insufficient  to  raise 
the  question  as  to  his  right  to  sue  in  such  character. —  White  v. 
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cient  cause  of  action. 

In  Durkee  v.  The  Saratoga  and  Washington  Bailroad  Company^ 
4  How.  226,  the  above  doubt  was  adopted,  and  fully  confirmed, 
and  it  was  distinctly  and  positively  held,  that  the  objection  in 
qiaestion  was  well  raised,  by  a  demurrer  which  merely  speci- 
fied that  ground  of  objection  in  the  words  of  the  statute.  By 
Hyde  v.  Conrad,  5  How.  112,  3  C.  R.  162,  this  doctrine  is  con- 
firmed by  Mason,  J.  The  last  case  was  that  of  a  demurrer  to 
answer,  as  to  which,  the  language  requiring  the  grounds  of  de- 
murrer to  be  stated,  is  less  imperative.  The  authority  of  these 
cases  is  confirmed  by  Anibal  v.  Hunter,  6  How.  255 ;  1  C.  R. 
(N.  S).  403. 

The  question  as  to  what  is,  or  is  not,  the  proper  form  to  ]>e 
adopted  in  a  demurrer  on  the  above  ground,  is  thus  left  in  some 
uncertainty.  The  safer  course,  in  practice,  would  perhaps  be 
to  state  shortly,  upon  the  face  of  the  demurrer,  the  points  on 
which  it  is  contended  that  the  complaint  does  not  show  a  suffi* 
cient  cause  of  action,  taking  care  to  raise  every  objection  which 
can  be  properly  taken.  See  Kneiss  v.  Seligman,  below  cited. 
No  inconTenience  whatever  can  result  from  this  practice,  which 
will,  moreover,  be  more  consonant  with  the  principles  laid  down 
by  the  framers  of  the  statute,  in  their  report,  p.  141,  viz.,  "  that 
the  defendant  shall,  by  his  answer,  point  out  his  defence  dis- 
tinctly." 
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The  demurrer  must  not  only  distinctly  specify  the  grounds  of 
objection  to  the  complaint,  but,  if  any  such  ground  be  omitted, 
it  cannot  afterwards  be  taken  on  the  argument.  There  can  be 
no  doubt  but  that  the  principle  laid  down  in  this  respect  in 
Kneisa  v.  Seltgman,  5  How.  425,  7  Barb.  S.  C.  R.  430,  is  sound, 
although  that  case  more  directly  refers  to  demurrer  to  answer. 
This  latter  subject  will  be  treated  of  hereafter,  in  the  chapter 
devoted  to  the  consideration  of  reply. 

Provision  is,  in  fact,  expressly  made  by  sec.  148,  that  any  ob- 
jections to  the  complaint,  not  expressly  taken  either  by  demurrer 
or  answer,  will  be  deemed  to  be  waived,  excepting  only  those 
to  the  jurisdiction  of  the  court,  or  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  These 
two  objections  may  be  asserted  for  the  first  time,  at  any  period 
during  the  progress  of  the  cause,  even  on  an  appeal  to  the  gene- 
ral term  against  a  judgment  entered  under  sec.  247  ;  although,  in 
this  last  case,  a  defendant  cannot  take  a  judgment  in  his  favor, 
having  failed  to  raise  the  objection  in  proper  time  and  form  for 
that  purpose. — Baynor  v.  Clark^  7  Barb.  S.  C.  R.  581. 

Objections  as  to  insufficiency  or  defect  in  the  complaint, 
must,  however,  be  asserted  in  due  form  and  in  due  time.  Thus, 
where  a  defendant  had  failed  to  demur  on  the  ground  of  an  evi- 
dent defect  in  the  complaint,  or  to  object  to  the  evidence  offered 
thereon  before  the  referee^  to  whom  the  cause  was  referred,  or 
to  except  to  that  referee's  decision ;  it  was  held  that  he  could  not 
raise  the  objection,  on  the  hearing  of  a  case  for  the  review  of  the 
latter's.  It  was  not  properly  before  the  court  at  that  time. — 
Oariey  v.  Wilkins,  6  Barb.  S.  C.  R.  557. 

In  Flynr^  v.  SUmghion^  5  Barb.  S.  C.  R.  115,  it  was  held  that 
the  privilege  of  a  foreign  consul  to  be  exempt  from  suit  in 
the  state  courts,  might  be  waived  by  an  answer  to  the  merits. 
See,  however,  previous  remarks  on  this  decision,  which  seems 
to  be  clearly  wrong,  and  to  be  overruled  by  the  cases  before 
cited  under  the  head  of  parties. 

The  subject  of  demurrer  by  answer,  so  far  as  relates  to  any 
independent  considerations  in  relation  thereto,  will  be  found 
treated  of  in  the  next  chapter. 

By  section  151,  it  is  provided  that  'Uhe  defendant  may  demur 
to  one  or  more  of  several  causes  of  action  stated  in  the  complaint, 
and  answer  the  residue/'  This  provision  was  not  in  the  Code 
of  1848,  and,  accordingly  the  case  of  Momchesier  v.   Sicrrs^ 
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3  How.  410,  which  held  that  a  demurrer  could  only  be  inter- 
posed to  the  entire  complaint,  is  no  longer  applicable  to  the 
existing  practice. 

The  question  as  to  how  far  a  defendant  may  both  demur  and 
answer  to  the  same  ground  of  complaint,  has  been  the  subject  of 
contradictory  decisions.  The  cases  of  The  People  ex  rel,  Fahxmer 
V.  Meyer^  2  C.  R.  49,  and  Oilbert  v.  DavieSy  2  C.  R.  50,  are  au- 
thority in  favor  of  his  right  to  do  so ;  but,  in  Slocum  v.  Wheeler^  4 
How.  373,  it  was  held,  on  the  other  hand,  that  a  defendant  can- 
not both  demur  and  answer  at  the  same  time,  to  a  single  cause 
of  action,  and  the  two  last  cases  are  both  commented  upon  and 
formally  overruled.  In  Spellman  v.  Wieder^  5  How.  5,  the  ^me 
doctrine  was  positively  held,  and  the  authority  of  Slocum  v, 
Wheder  confirmed  in  terms,  in  a  case  where  the  defendants  had 
both  demurred  and  answered  to  the  whole  complaint.  A  like 
decision  was  come  to  in  CM  v.  Frazee^  4  How.  413,  (a  demur- 
rer to  answer,)  where  it  was  held  that  demurrer  will  not  lie 
to  part  of  an  entire  defence.  The  plaintiff  had,  in  that  case, 
selected  from  the  answer  several  sentences,  forming  a  part  of 
one  entire  ground  of  defence,  and  demurred  thereto,  replying 
to  the  residue,  under  which  circumstances  his  demurrer  was 
overruled.  Similar  views  were  laid  down  in  Hovmrd  v.  The 
ISchigan  Southern  Railroad  Company,  5  How.  206,  3  C.  R.  213, 
where  the  defendant  had  both  demurred  and  answered  to  the 
complaint ;  but  it  was  held  that  the  plaintiff  could  not  treat  such 
pleading  as  a  nullity,  or  move  for  judgment ;  but  should  move  to 
strike  out  the  answer  and  demurrer,  or  that  the  defendant  elect 
by  which  he  will  abide :  and  the  like  doctrine  is  implied  in  Clarh  v. 
Van  Deusen^  3  C.  R.  2 1 9.  Where,  however,  the  causes  of  action 
in  a  complaint,  or  the  defences  in  an  answer  are  separately 
stated,  in  compliance  with  the  directions  to  that  effect,  in  sees. 
167  and  150,  there  can  be  no  doubt  that  the  opposing  party  may 
both  demur,  and  also  answer  or  reply  by  the  same  pleading  : 
provided  he  does  not  do  both  to  the  same  ground  of  action  or  \ 
defence,  but  separates,  on  the  contrary,  his  objections  or  answers 
to  his  adversary's  pleading,  into  distinct  classes,  in  the  same 
manner  in  which  the  grounds  of  action  or  defence  in  that  plead- 
ing have  been  separated.  « 

Demurrer,  with  all  its  advantages*  is,  however,  a  proceeding 
attended  with  some  risk,  as,  if  it  be  adjudged  to  be  clearly  fri- 
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volous,  and  to  have  been  put  in  for  the  purposes  of  delay,  leave 
to  answer  nnay  be,  and  has  been  in  many  cases  refused. 

A  demurrer  for  misjoinder  of  both  husband  and  wife  as  par- 
ties, in  a  case  where  it  appeared  that  both  had  actual  though 
different  interests  in  the  subject  matter  of  the  action,  was  ac- 
cordingly stricken  out  as  frivolous,  and  judgment  given  for  the 
plaintiff  in  Conde  v.  Shepard,  4  How.  75  ;  2  C.  R.  58,  (as  Ccmde 
V,  Nelson.) 

The  husband  may  be  joined,  even  when  the  suit  concerns  the 
wife's  separate  property,  and  she  might  sue  alone. —  VanBi^ 
ren  v.  Gockbum^  2  C.  R.  63. 

A  demurrer  on  the  ground  that  pr6fert  of  his  letters  of  admi- 
nistration was  not  made,  by  an  administrator  suing  as  such,  was 
stricken  out  as  frivolous,  in  Bright  v.  CurriCy  10  L.  O.  104. 

In  an  action  brought  by  a  Bank,  on  a  note  payable  to  the 
order  of  their  cashier,  a  demurrer  that  such  action  was  not 
brought  by  the  proper  party  having  been  taken,  it  was  held 
that  the  plaintiffs  were  entitled  to  judgment,  on  account  of  its 
frivolousness,  though  leave  was  given  to  the  defendants  to  an- 
swer on  terms. — The  Oamden  Bank  v.  j^g^«,  4  How.  63; 
2.  C.  R.  45. 

An  omission  to  aver  a  default  in  the  purchase  of  goods  en- 
trusted to  a  commission  merchant  for  sale  and  collection,  in 
an  action  on  his  guarantee,  was  held  not  to  be  a  ground  of  de- 
murrer, the  complaint  averring  that  the  amount  was  due  from 
the  latter. — MilUken  v.  Byerly^  6  How.  214. 

A  demurrer  that  the  complaint  in  an  action  for  goods  sold 
and  delivered,  did  not  stafe  any  legal  liability,  or  any  promise 
to  pay,  was  in  like  manner  held  to  be  frivolous,  and  judgment 
given  for  the  plaintiff  in  Olenny  v.  Hikhins^^  How.  98;  2 
C.  R.  56. 

In  Appleby  v.  Elkins,  2  Sandf.  S.  C.  R.  673,  2  C.  R.  80, 
where  the  complaint  stated  the  making,  endorsement,  and  de- 
livery of  a  promissory  note  to  the  plaintiff,  the  non-payment 
thereof  when  due,  and  the  defendant's  indebtedness — a  demur- 
rer that  the  complaint  did  not  show  the  plaintiff  to  be  owner,  or 
that  the  note  was  due,  was  stricken  out  as  frivolous,  and 
IpELve  to  answer  denied,  there  being  no  affidavit  of  merits.  An 
omission  to  aver  the  fact  of  due  protestation,  in  an  action  by  en- 
dorsee against  endorser,  is,  on  the  contrary,  a  demurrable  defect 
—Turner  v.  Omstock,  1  C.  R.  102 ;  7  L.  0. 23. 
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In  Beach  v.  Gallup^  however,  2  C.  R.  66,  where  the  com- 
plaint alleged  the  plaintiffs  to  be  holders  of  the  note  sued  on, 
but  did  not  aver  ownership,  or  facts  amounting  thereto,  a  de- 
murrer on  the  latter  ground  was  refused  to  be  stricken  out. 

In  Neefus  v.  Kloppenburgh,  also,  3  C*  R.  76,  a  demurrer  to  a 
complaint,  alleging  that  **  the  defendant  was  indebted  "  to  the 
plaintiff  on  an  account  for  goods  sold  and  delivered,  on  the 
ground  that  the  conclusion  of  law,  and  not  the  facts,  were 
pleaded,  was  likewise  refused  to  be  stricken  out,  and  the 
general  principle  laid  down,  that  it  was  only  in  cases  where 
the  demurrer  was  palpably  groundless  and  untenable,  and  put 
in  for  the  purposes  of  vexation  and  delay,  that  the  court 
would  exercise  the  power  of  expunging  it  from  the  record. 

Similar  principles  are  laid  down  in  Bae  v.  The  Washington 
Mutual  Insurance  Company^  6  How.  21,  where  it  was  held  that, 
to  warrant  a  judgment  on  a  frivolous  demurrer,  "the  case 
should  be  entirely  clear^  palpable  on  the  statement  of  the  facts, 
and  requiring  no  argument  to  make  it  apparent ;''  and  a  mo- 
tion to  strike  out  a  demurrer  to  the  reply  was  accordingly 
denied,  the  questions  raised  being  real  and  important. 

Pot  forms  of  Demurrer,  see  Appendix. 

This  pleading  requires  no  verification.  It  should,  however, 
be  signed  by  the  attorney  or  counsel  of  the  defendant,  and  a 
copy  served  upon  the  adverse  party,  in  the  usual  manner. 

Note.— In  HaU  v.  BarOett,  9  Barb.  S.  C.  R.  297,  it  is  held 
that  **  a  demurrer  admits  the  facts  which  are  relevant  and  well 
pleaded,  but  not  conclusions  of  law. — Ford  v.  Peering^  1  Ves. 
Jun.  78,  Story's  pi.  452,  and  the  cases  there  cited.**  The  pur- 
chase of  a  mortgage  by  an  attorney,  followed  up  by  proceed- 
ings on  his  part  to  foreclose  by  advertisement,  was  held  not 
to  be  a  purchase  with  intent  to  sue,  within  the  meaning  of  2 
R.  S.  288,  sec.  71,  and  judgment  was  given  for  him  accord^ 
ingly,  on  his  demurrer  on  that  ground. 

18 
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CHAPTER   IV. 

4 

ANSWER. 


The  office  of  this  most  important  pleading  is,  to  present  the 
case  of  the  defendant,  in  opposition  to  that  attempted  to  be 
made  out  by  the  plaintiff,  upon  the  facta  of  the  case  alone,  or 
upon  the  law  and  the  facts  conjointly,  according  to  the  circum- 
stances. It  is,  accordingly,  the  form  of  defence  most  usually 
adopted. 

The  requisites  of  Answer  are  thus  prescribed  by  the  Code, 
in  sees.  149  and  150 : 

§  149.  The  answer  of  the  defendant  must  contain, 

1 .  A  general  or  specific  denial  of  each  material  allegation  of  the 
complaint,  controverted  by  the  defendant,  or  of  any  knowledge  or  in« 
formation  thereof  sufficient  to  form  a  belief. 

2.  A  statement  of  any  new  matter  constituting  a  defence  or  coon- 
ter-daim,  in  ordinary  and  concise  language,  without  repetition. 

§  ]  50.  The  counter-claim  mentioned  in  the  last  section,  must  be 
one  existing  in  favor  of  a  defendant,  and  against  a  plaintiff,  between 
whom  a  several  judgment  might  be  had  in  the  action,  and  arising  oat 
of  one  of  the  following  causes  of  action  : 

1.  A  cause  of  action,  arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim,  or 
connected  witii  the  subject  of  the  action. 

2.  In  an  action  arising  on  contract,  any  other  cause  of  action  aris- 
ing also  on  contract,  and  existing  at  the  commencement  of  the  ac- 
tion. 

The  defendant  may  set  forth,  by  answer,  as  many  defences  and  coun- 
ter-claims as  he  may  have,  whether  they  be  such  as  have  been  here- 
tofore denominated  legal  or  equitable,  or  both.  They  must  each 
be  separately  stated,  and  refer  to  the  causes  of  action  which  they 
are  intended  to  answer,  in  such  manner  that  they  may  be  intelligibly 
distingubhed. 

These  sections  have  been  altered  in  several  most  important 
particulars,  upon  the  recent  amendment.  The  power  of  making 
a  general  as  well  as  a  specific  denial  of  the  plaintiff's  allega- 
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tioDs,  existent  under  the  Codes  of  1848  and  1849,  but  abolished 
by  that  of  1851,  is  again  restored ;  the  power  of  joining  legal 
and  equitable  defences  in  the  same  pleading,  whichjhad  b^en 
to  some  extent,  a  subject  of  doubt,  is  now  expressly  declared ; 
and  special  provisions  are  made  on  the  subject  of  counter- 
claim, the  substituted  definition  for  the  formerly  established 
term  of  set-oflT,  which  were  not  in  the  former  measures.  The 
phraseology  of  the  sections  is  likewise  altered  in  several  com- 
paratively unimportant  particulars.  The  different  cases  bear- 
ing on  the  above  subjects,  will  be  cited  in  the  course  of  the 
chapter. 

The  defendant  has  four  courses  open  to  him  by  means  of  an 
answer,  when  put  in,  any  one  or  more  of  which  he  may  adopt 
at  his  election,  or  all,  if  the  circumstances  admit. 

1.  He  may  demur  to  the  complaint,  for  defects  in  law,  latent 
in  that  pleading  itself,  but  made  patent  by  statements  contained 
ia  the  answer. 

2.  He  may  put  the  plaintiff  to  proof  of  his  case,  by  travers- 
ing the  facts  alleged. 

8.  He  may  present  new  matter,  wholly  or  partially  avoid- 
ing the  plaintiff's  claim. 

4.  He  may  seek  to  establish  a  counter-claim,  either  wholly 
or  partially  extinguishing  the  plaintiff's  demand  :  which  subjects 
will  accordingly  be  treated  of  in  the  above  order. 

The  following  general  considerations,  however,  demand  no- 
tice in  the  first  instance.  In  Didier  v.  Warner^  1  C.  R.  42,  it 
was  laid  down  that  a  mere  memorandum  endorsed  on  the  com- 
plaint, might  possibly,  in  some  cases,  be  held  to  be  a  sufficient 
answer.  It  is  obvious,  however,  that  the  case  is  one  ^*  suigen- 
tris^  and  not  a  precedent  to  be  followed  under  any  circum- 
stances. 

Objections  on  the  ground  of  irregular  service  of  process,  can 
neither  be  taken  by  answer  nor  demurrer ;  the  only  course  open 
in  such  cases,  is  a  motion  to  set  aside  such  service  for  irregu- 
larity. See  Non^  v.  Hope  Mutual  Insurance  Company^  5  How. 
96,  3  C.  R.  161, 8  Barb.  S.  C.  R.  641,  before  cited. 

The  answer  must  be  directed  to  meet  the  plaintiff's  case 
only ;  and  all  matter,  solely  relating  to  the  adjustment  of  contro- 
versies between  co-defendants,  is  immaterial,  and  will  be  stricken 
out  on  application,  if  made.  Thus,  where  the  answer  stated 
no  facts  amounting  to  a  defence  as  against  the  plaintiff,  but 
was  solely  directed  to  the   adjudication  of  equities  as  be- 
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Iween  co-defendants^  the  whole  was  stricken  out,  and  judgment 
ordered  for  the  plaintiff. —  Woodworth  v,  Bdhwsj  4  How.  24;  1 
C.  R.  129. 

'  In  an  action  removed  from  a  justice's  court,  under  the  provisions 
of  sections  56  to  61  of  the  Code  inclusive,  on  the  ground  of 
the  title  to  real  estate  being  in  question,  the  answer  in  the 
court  above  must  set  up  the  same  defence.  Considerable  dis- 
cussion has  arisen  on  this  subject,  and  as  to  whether  the  defend- 
ant is  not  bound,  in  these  cases,  to  put  in  the  same  answer  in 
form,  as  well  as  in  substance  ;  and  also,  whether  it  is  competent 
for  the  plaintiff  to  reply  to  such  answer.  See  chapter  on  the 
jurisdiction  of  justices'  courts,  and  the  cases  of  McNamara  v. 
Bitely,  4  How.  44,  and  Cusson  v.  Whalon^  6  How.  302,  there 
cited.  In  Wendell  v.  Mitchell,  however,  5  How.  424,  it  was  held, 
that  answers  of  this  description  were  amendable,  on  points  of 
form,  and  the  more  recent  decisions  of  Jeu^tt  v.  Jewett^  6  How. 
185,  and  Kiddle  v.  De  Groot^  1  C.  R.  (N.  S.)  202, 272,  establish 
that  both  an  answer,  and  a  reply,  may  be  put  in  in  these 
cases,  in  the  usual  manner,  and  without  any  other  restriction 
than  that  of  setting  up  the  same  defence  in  the  former,  as  that 
in  the  justices'  court. 

In  cases  where  judgment  has  been  taken  against  several  joint 
defendants,  on  service  of  process  against  one  only,  under  the 
provisions  of  chapter  II.  of  title  XII.  of  the  Code,  before  and 
hereinafter  referred  to ;  and  where  the  plaintiff  subsequently 
takes  out  a  summons  against  the  defendants  not  served,  to  show 
cause  why  they  should  not  be  bound  by  such  judgment,  under 
the  enabling  provisions  of  the  chapter  in  question :  the  defend- 
ant so  summoned,  may  put  in  an  answer  in  the  usual  form,  and 
the  matter,  if  defended,  becomes  in  fact  a  regular  action  in  all 
its  parts,  from  the  service  of  such  summons,  with  this  single 
exception,  that  the  statute  of  limitations  cannot  be  pleaded. — 
V.  sec.  370. 

In  the  analogous  proceeding,  given  by  sec.  376  of  the  same 
chapter,  as  against  the  heirs,  devisees,  or  legatees  of  a  judg- 
ment debtor,  dying  after  judgment,  or  as  against  his  personal 
representatives,  or  the  tenants  of  real  property  owned  by  him 
And  affected  by  such  judgment,  the  power  of  defence  is  much 
more  limited.  Parties  standing  in  this  situation,  are  precluded 
from  making  any  of  the  ordinary  defences ;  the  only  lines  open 
to  them  being  either  denial  of  the  judgment  itself,  or  subse- 
quently arisen  matter,  in  bar  of  the  plaintiff's  right  to  relief 
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under  it.  If  neither  of  these  points  can  be  raised,  it  will  be 
useless  to  contest  the  claim,  or  to  put  in  any  answer  at  all. 

Answer,  and  demurrer  proper,  are  two  separate  pleadings, 
and,  though  they  may  be  made  out  on  one  paper,  and  in  con- 
nected form,  they  do  not  lose  their  distinctive  character. 
Where,  therefore,  the  defendant  had  thus  framed  his  defence, 
and  had  afterwards  amended  his  pleading,  by  striking  out  a 
general  demurrer  subjoined  to  his  answer,  leaving  the  latter 
unimpaired,  as  far  as  regarded  the  issue  of  fact  tendered  by  it, 
it  was  held  that  this  was  nothing  more  than  service  of  a  second 
copy  of  the  original  answer,  and  that  a  second  reply  was  not 
requisite. — Howard  v.  The  Michigan  Southern  Bail  Road  Com- 
pany^  5  How.  206. 

The  subject  of  demurrer  to  part  of  a  pleading,  and  answer 
to  the  residue,  has  already  been  treated  of,  and  the  cases  cited 
in  the  last  chapter. 

Returning  then  to  the  consideration  of  the  different  subjects 
above  laid  down: 

The  law  on  the  subject  of  demurrer  by  answer  is,  in  sub- 
stance, the  same  as  that  contained  in  the  last  chapter.  It  would 
seem,  from  Clark  v.  Van  Deusen^  3  C.  R.  219,  that,  in  order  to 
sustain  this  line  of  defence,  the  complaint,  or  portion  of  the 
complaint  so  objected  to,  must  be  admitted,  and  not  traversed, 
so  as  to  create  an  issue  of  fact,  on  the  same  point  on  which  th& 
demurrer  is  taken**  This  would,  indeed,  be  to  put  in  both  de- 
murrer and  answer  to  the  same  cause  of  action,  which,  as 
shown  in  the  last  chapter,  is  not  admissible.  The  only  differ- 
ence between  demurrer  proper  and  demurrer  by  answer,  is  in 
the  form  of  the  latter,  by  which,  the  facts  necessary  to  show 
the  existence  of  the  objection  so  taken  must  be  averred  in  the 
usual  mode,  the  grounds  of  demurrer  arising  on  those  facts, 
being  subjoined,  in  the  usual  forms  of  expression. 

This  principle  is  thus  laid  down  in  Homfager  v.  Hornfager^  6 
How.  279 ;  1  C.  R.  (N.  S.)  412 :  "  When  it  appears  by  the  com- 
plaint, that  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause,  the  remedy  is  by  demurrer.  When 
any  of  the  matters,  enumerated  in  section  141,  do  not  appear 
upon  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer .'*    A  motion  having  been  made  in  that  case,  to  set  aside 

•  See^  also,  Hail  ▼.  BartUtt,  9  Barh  S.  0.  R.  297,  citad  at  the  end  of  tha  Uat 
ehapier. 
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the  proceedings  in  an  action  for  partition  commenced  by  the 
defendant,  on  the  ground  that  a  similar  action  had  been  previ- 
ously commenced  by  the  plaintiff;  it  was  held  that  **  the  remedy 
was  to  set  forth,  by  answer  in  the  suit  last  commenced,  the 
pendency  of  the  prior  proceeding." 

A  form  of  demurrer  by  answer  is  given  in  the  Appendix.  It 
willy  however,  vary  in  various  cases.  When  taken  on  the 
ground  of  a  defect  in  parties,  the  names  of  the  parties  omitted 
to  be  joined  must  be  given,  in  order  that  the  plaintiff  may  be 
enabled  to  amend  his  complaint,  if  so  advised. 

Where  the  complaint  against  the  endorsers  of  a  promissory 
note  was  framed  according  to  the  recent  amendments,  merely 
giving  a  copy  of  that  instrument,  and  omitting  any  allegations 
of  transfer,  delivery,  or  ownership  of  the  plaintiffs,  a  demurrer 
by  answer,  on  the  ground  of  the  omission  of  those  allegations, 
was  refused  to  be  stricken  out  as  frivolous. — Lord  v.  Cheese- 
borough  1,  C.  R.  (N.  S.)  322. 

In  Humphreys  v.  Chamberlain^  1  C.  R.  (N.  S.)  387,  it  was 
held,  that  demurrer  by  answer  was  the  only  proper  form  of 
raising  an  objection,  on  the  ground  that  the  contract  there  sued 
upon  was  void  by  the  laws  of  the  State  in  which  it  was  made, 
and  that  such  question  could  not  be  raised  by  demurrer  proper, 
inasmuch  as  the  courts  of  this  State  are  not  presumed  to  have 
judicial  acquaintance  with  foreign  statutes,  but  the  contents  of 
such  statutes  are  matters  of  evidence,  which  must  be  alleged, 
and  put  in  proof  as  such. 

The  defendant  must,  however,  be  careful  not  to  trust  to  his 
answer,  for  the  purpose  of  raising  demurrable  objections,  when 
those  objections  can  be  raised  by  demurrer  proper.  Where 
the  averments  of  the  complaint  are,  on  the  face  of  it,  insufficient, 
the  point  cannot  be  raised  by  answer,  simply  taking  the  objec- 
tion, and  averring  no  facts  in  defence. — Hoxie  v.  Cmhm<m^  7 
L.  O.  149. 

The  next  head  above  laid  down,  was  the  power,  possessed 
by  the  defendant,  of  putting  the  plaintiff  to  proof  of  his  case, 
by  traversing  the  facts  averred  in  the  complaint.  This  precau- 
tion must,  in  fact,  be  taken  in  all  cases,  whether  new  matter  is 
set  up  in  the  answer  or  not.  If  neglected,  every  allegation 
omitted  to  be  traversed,  will,  under  sec.  168,  be  taken  as  true, 
and  cannot  afterwards  be  controverted.  See  Th-acy  v.  jBum- 
fhrey,  below  cited  ;  see,  also,  Walrod  v.  Bennett^  6  Barb.  S.  C.  R. 
144,  which  establishes  this  last  doctrine  ;  and  also,  that  evidence 
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cannot  be  given  at  the  tria],  for  the  purpose  of  contradicting  an 
allegation  thus  admitted,  or,  rather,  omitted  to  be  denied  on  the 
pleadings^  See,  per  contra,  similar  principles  laid  down  in 
reference  to  the  omission  of  necessary  allegations  on  the  part 
of  the  plaintiff,  in  Bristol  v.  Rensselaer  and  Saratoga  Railroad 
Company,  9  Barb.  S.  C.  R.  158. 

By  the  amendment  of  1851,  a  most  important  change  was 
made,  in  relation,  to  allegations  traversing  the  plaintiff's  case. 
Under  the  measures  of  1848  and  1849,  a  general  or  specific 
denial  of  the  statements  in  the  complaint  was  admissible  ;  the 
code  of  1851  prescribed  a  specific  denial  in  all  cases,  rendering 
it  necessary  to  traverse  every  allegation,  seriatim,  and  verbatim 
also  in  most  cases.  It  was  accordingly  held  in  Rosenthal  v. 
Brush,  1  C.  R.  (N.  S.)  228,  and  Seioard  v.  MUer,  6  How.  312, 
that  a  general  denial,  however  sweeping  or  emphatic,  was  bad ; 
and  that  every  material  allegation  in  the  complaint  must  be 
specifically  and  in  terms  denied  by  the  answer.  See,  also, 
KetHetas  v.  Maybee,  1  C.  R.  (N.  S.)  363.  The  inconveniences 
of  this  strict  rule  being  manifest,  it  will  be  seen  that,  by  the  last 
amendment,  the  old  phraseology  is  restored,  and  that  a  ''  gen- 
eral or  specific  denial"  is  again  admissible  in  all  cases. 

The  mere  denial  of  a  conclusion  of  law,  arising  out  of  the 
&ct8  averred  by  the  plaintiff,  without  any  allegation  of  facts, 
in  opposition  to  those  stated  in  the  complaint,  is  no  answer  at 
all,  and  will  be  stricken  out  as  frivolous.  The  cases  establish- 
ing this  proposition,  have  already  been  cited  in  the  chapter  as 
to  the  essential  requisites  of  pleading.  It  is  obvious  that,  if  such 
objection  to  the  law  of  the  case  be  really  sustainable,  demurrer 
will  be  the  proper  form  to  take  it,  and  not  answer,  according 
to  the  principle  laid  down  in  Hoxie  v.  Cushman,  before  cited. 

A  mere  denial  that  the  plaintiff  had  any  interest  in  the  pre- 
mises, without  any  specific  statement  of  the  facts  on  which  the 
defendant  relied  to  sustain  such  allegation,  was  also  held  to  be 
bad  in  Russell  v.  Glapp,  4  How.  347 ;  3  C.  R.  64 :  so,  likewise, 
*  in  Anon.j  3  How.  406,  with  respect  to  an  answer  in  slander, 
merely  stating  '^  that  what  defendant  said  of  the  plaintiff  was 
true,"  without^any  statement  of  facts  in  support  of  such  allega- 
tions. 

In  MeMurray  v.  O^ord,  5  How.  14,  an  answer,  merely  alleg- 
ing that  a  note  sued  upon  was  obtained  by  fraud,  without  show- 
mg  facts  to  prove  the  existence  of  that  fraud,  was,  in  like 
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mtfnner,  held  to  be  bad.    See,  also,  Beniky  v.  «7bnes,  4  How. 
202»  subsequently  cited  under  the  head  of  reply. 

Where,  however,  the  allegation  in  the  complaint  was,  **  that 
the  defendant  was  indebted  to  the  plaintiff/'  in  a  certain  sum, 
on  a  settled  account ;  an  answer  that  the  defendant  ''  was  not 
indebted  as  stated  in  the  complaint,"  was  sustained,  inasmuch 
as  the  complaint  stated  indebtedness  as  a  fact,  and  not  as  a 
conclusion  of  law. — Anon.  2  C.  R.  67. 

In  Kellogg  v.  Churchy  4  How.  339,  it  was  held,  too,  that  an 
answer,  simply  denying  '^  each  and  every  allegation  alleged  in 
the  plaintiiPs  complaint,"  would  do.  This  case,  which  was  no 
longer  of  authority  under  the  Code  of  1851,  has  again  become 
so,  under  the  recent  amendments.  A  specific  denial  to  each 
specific  allegation,  will,  however,  be  by  far  the  most  expedient 
form,  in  most,  if  not  in  all  cases. 

Where  a  bill  of  particulars  has  been  delivered,  the  answer 
must  not  be  to  that  bill,  but  to  the  complai&t  itself.  An  answer, 
avowedly  answering  the  former,  was  held  to  be  insufficient, 
though  not  frivolous,  in  Scovell  v.  Howard^  2  C.  R.  33.  The  same 
doctrine  is  distinctly  enounced  in  Kneiss  v.  S^Ugrmm^  8  Barb* 
S.  C.  R.  439  ;  5  How.  425.  It  is  there  laid  down  as  •*  well 
settled,"  that  the  only  effect  of  a  bill  of  particulars  is  to  limit  the 
testimony  on  the  trial ;  and  that  a  party  cannot  plead  or  answer 
to  such  a  bill.  The  Code  has  not  changed  the  law  in  this 
respect.*' 

Even  before  the  amendment  of  1851,  in  a  case  where  the 
complaint  was  for  three  separate  bills  of  goods,  and  the  an* 
swer  disputed  one  only  out  of  the  three  bills,  but  was  silent 
as  to  the  two  others,  judgment  was  given  at  once  for  the 
amount  of  the  two  bills  which  were  undisputed,  leaving  the 
action  to  proceed  as  to  the  other. — Tracy  v.  Humphrey^  5  How. 
155  ;  3  C.  R.  190.  The  doctrine  of  this  case  has  been  adopted, 
and  the  serious  objection,  that  it  involved  two  judgments  upon 
one  record,  obviated  by  the  amendment  in  sec.  244,  which  gives 
the  plaintiff  power  to  apply  to  the  court  under  such  circum- 
stances, that  the  defendant  may  be  ordered  to  satisfy  the  ad- 
mitted portion  of  the  claim. 

If,  therefore,  the  defendant  wish  to  contest  the  plaintiff's  claim 
in  toto,  he  must  be  specially  careful  on  this  point,  in  framing  his 
traverse  of  that  claim. 

In  almost  every  case,  except  those  in  which  the  defendant 
really  has  no  defence,  and  knows  it,  it  will  be  found  easy  to  frame 
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a  tra?er86,  of  the  plaintiff's  case  in  general,  by  denying  the  alle- 
gations sought  to  be  controverted,  on  *'  knowledge,  information, 
or  belief,**  or  by  denying  any  ''  knowledge  or  information'*  of 
those  allegations  "  sufficient  to  form  a  belief,"  as  provided  by  sec. 
149.    This  phraseology  gives  the  utrogst  license  to  the  defend^ 
ant  in  this  respect,  under  any  circumstances  where  such  tra- 
verse is  not  grossly  improper,  and  contrary  to  good  faith.    Even 
where  responsive  matter  is  pleaded,  the  defendant,  as  before 
remarked,  should  also  traverse  the  plaintiff's  case,  unless  his 
defence  be  consistent  with  a  total  or  partial  admission  of  it,  as 
stated  in  the  complaint     He  should  also  be  careful  to  do  so  in 
the  very  words  of  the  complaint  itself,  as  regards  every  mate* 
rial  allegation.     It  is  impossible  to  be  too  particular  in  comply- 
ing with  this  last  requisite.    If  strictly  observed,  no  question 
can  afterwards  arise  as  to  whether  such  allegations  have,  or 
have  not  been  admitted,  by  non-denial  in  the  answer ;  if  not,  any 
omission  to  deny,  unobserved  at  the  time,  may  possibly  lead  to 
serious  results  at  the  hearing.    See  Walrod  v.  Bennett^  6  Barb. 
S.  C.  R.  144,  before  cited.    Benedict  v.  Seymour,  6  How.  298, 
contains  a  long  and  subtle  disquisition  on  the  subject  of  defences, 
and  the  mode  in  which  they  should  be  framed  under  the  Code,  \ 
the  necessity  of  stating  every  separate  defence  in  a  separate   \ 
and  distinct  form  being  strongly  insisted  on,  in  analogy  to  the    - 
principles   thereby  laid  down  in  reference  to  complaint  also. 
See  citation  of  the  case  under  that  head.    The  observations 
which  follow  are  iri  reference  to  a  strictly  legal  action,  and  are 
stated  as  not  having  any  bearing  upon  those  which  are  equit- 
able in  their  nature.    In  reference  to  the  former,  it  was  there 
considered  that  it  is  not  competent  for  a  defendant,  first  to  tra- 
verse, and  then  to  state  matter  in  disproof  of  an  allegation  of 
the  plaintiff;  and  that  matter  of  the  latter  description  ought,  if 
10  pleaded,  to  be  stricken  out.    The  views  on  this  subject  are 
most  strictly  laid  down,  and  their  result  stated  as  follows  : 
**  Whenever  an  answer  contains  a  traverse  or  denial  of  any  one 
or  more  of  the  material  allegations  of  the  complaint,  everything 
•be  which  it  may  contain,  whatever  it  may  be,  is  redundant, 
and  must  be  stricken  out  on  motion,  unless  it  belongs  to  a  sepa- 
rate and  distinct  defence.**    The  views  so  stated  appear  to  be 
mainly  based  upon  the  fact  that,  on  a  general  traverse  of  the 
plaintiffs  case,  any  matter  in  disproof  is  admissible  in  evidence ; 
bat,  if  carried  beyond  this,  they  seem  open  to  doubt. 
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In  libel,  where  the  publication  is  libellous  on  its  face,  it  will 
be  needless  to  put  in  any  denial  of  malice,  nor  will  the  defend- 
ant be  permitted  to  do  so.  The  law  implies  malice  in  such 
cases,  and  no  issue  can  be  raised  on  the  subject,  unless  where 
the  publication  would  Jbe  privileged,  if  not  in  fact  malicious. 
Allegations  to  that  effect  in  the  complaint  are  immaterial,  and 
need  not  be  controverted.  Those  only  are  material,  in  the 
sfense  of  the  Code,  which  the  plaintiff  must  prove  upon  the  trial, 
in  order  to  maintain  his  action. — Fry  v.  Bennett^  9  L.  O.  330  ; 
1  C.  R.  (N.  S.)  238. 

In  Davis  v.  PoUer^  4  How.  155,  2  C.  R.  99,  an  answer  that 
the  defendant  *'  verily  believed,  and  therefore  answered,"  that 
the  plaintiff's  demand  was  unfounded,  was  sustained  as  amount- 
ing to  a  '^  denial*'  of  the  facts.  It  is  clear,  however,  and  was 
so  stated  by  the  learned  judge,  that  the  same  intent  would  have 
been  more  satisfactorily  expressed,  by  a  denial  on  knowledge, 
information,  or  belief,  following  the  words  of  the  section ;  and 
the  case  cannot,  therefore,  be  safely  drawn  into  a  precedent. 
In  Fry  v.  Bennett^  above  cited,  an  averment  that  certain  facts 
were  true,  "  as  the  defendant  had  been  informed  and  believed," 
was  sustained  as  an  averment,  on  information  and  belief,  of  the 
existence  of  those  facts,  sufficient  to  raise  an  issue.    Although  a 

I   denial  may  be  made  as  above,  on  information  and  belief,  or  of 

[  knowledge  sufficient  to  form  either,  a  mere  allegation  of  ig- 
norance of  the  facts  of  the  plaintiff's  case,  is  not  sufficient.  The 
traverse  of  those  facts  must  be  in  one  of  the  forms  as  prescribed 

/   by  the  Code,  and  will  not  be  admissible  in  any  other. 

Thus,  in  Wood  v.  SUmids,  3  C.  R.  152,  an  allegation  in  an 
answer,  that  the  defendant  was  '*  ignorant  whether"  the  facts 

1  set  forth  by  the  plaintiff's  were  or  were  not  true,  and  leaving 
them  '*  to  offer  such  proofs  thereof  as  they  might  be  advised/'  was 
held  to  be  an  insufficient  denial ;  and  the  facts  in  question  were 
accordingly  decided  to  be  admitted,  and  a  verdict  taken  for  the 
plaintiff's  accordingly,  which  verdict  was  sustained,  on  appeal 
to  the  general  term. 

The  court  will,  however,  prevent  the  right  of  a  defendant 
to  make  a  traverse  of  this  description  from  being  abused. — 
Thus,  in  MoU  v.  Burnett,  1  C.  R.  (N.  S.)  225,  where  the  de- 
fendant, sued  as  the  joint  maker  of  a  promissory  note,  denied 
any  knowledge  as  to  whether  such  note  was  made  by  the  de- 
fendants, or  either  of  them,  the  court  held  the  answer  to  be 
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bad,  the  averment  of  want  of  knowledge  being  false  upon  its 
face.  The  court  were  also  disposed  to  hold  the  defendants  to 
the  strict  phraseology  of  the  Code,  in  the  form  of  the  denial, 
and  to  reject  an  averment,  containing  substantially  the  same 
words,  though  in  another  arrangement. 

In  Hance  v.  Beming^  1  C.  R.  (N.  S.)  204,  the  principle  laid 
down  in  the  last  case  was  still  more  strongly  asserted,  and  an 
answer,  traversing  on  information  and  belief  a  fact  within 
the  means  of  knowledge  of  the  party,  had  he  only  chosen  to 
ask  his  own  attorney,  when  preparing  his  answer,  was  strick* 
en  out  as  sham.  The  court  held  that  to  permit  such  an  answer, 
under  such  circumstances,  would  be  to  sanction  a  palpable  eva* 
sion.  The  same  principle  is  decisively  laid  down  in  Nichols  v. 
Jonesy  6  How.  355. 

Although,  by  omitting  to  make  a  specific  denial  of  each  of 
the  plaintiffs  allegations,  the  defendant  will  be  held  as  admitting 
them ;  yet,  if  he  traverse  any  one  allegation,  forming  a  com- 
ponent part  of  the  right  to  recover,  such  traverse  will  be  sufB« 
cient  to  raise  an  issue,  and  to  prevent  the  plaintiff  from  taking 
judgment  upon  the  case  as  admitted. 

In  Diclcerson  v.  £imbally  1  C.  R.  49,  an  answer,  stating  that 
the  defendant  ''had  not  information"  as  to  the  facts  of  pre- 
sentment, and  non-payment  of  the  promissory  note,  on  which 
the  action  was  brought,  **  sufficient  to  form  a  belief  on  the  sub- 
ject,"  was  held  to  be  enough  to  raise  an  issue,  and  a  motion 
for  leave  to  enter  up  judgment,  notwithstanding  such  answer, 
was  denied,  without  costs. — See  also.  Lord  v.  Gheeseborovgh^  1 
C.  R.  (N.  S.)  322,  before  cited. 

Of  a  similar  nature  is  the  case  of  the  Cfenessee  Mutual  In- 
turance  Oampany  v.  Moyniheny  5  How.  321,  where  an  answer 
admitting  some  of  the  main  facts  alleged^  but  denying 
^knowledge  sufficient  to  forma  belief"  of  other  allegations, 
which  were  also  material,  was  held  sufficient  to  put  the  plain- 
tiff to  proof  of  his  case,  and  a  motion  for  judgment  was  there 
denied  with  costs.  The  authority  of  this  case  is  confirmed  by 
the  recent  decisions  of  Snyder  v.  White^  6  How.  321,  and 
Temple  v.  Murray,  6  How.  329. — Thus,  also,  in  Smith  v.  ShufeU^ 
3C.  R.  175,  an  allegation  of  the  defendant,  that  ''he  was  in- 
formed and  believed  that  the  plaintiff  had  received  something 
on  account  of  the  demand  in  suit,  and  that  the  plaintiff  was  "^not 
entitled  to  the  whole  of  the  sum  claimed,"  would  seem  to  have 
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been  held  sufficient,  and  a  motion  to  strike  it  out  as  frivolous, 
denied ;  no  facts  or  opinion  of  the  court  are  however  given. 

Although  a  separate  specific  denial  of  any  one  material  alle* 
gation  on  the  part  of  the  plaintiff,  will  avail  to  raise  an  issue,  a 
conjunctive  denial  of  separate  allegations  will,  on  the  contrary, 
be  insufficient  for  that  purpose.^^See  Hopkins  v.  Everett^  6  How. 
159;  3  C.  R.  150,' where  such  an  answer  was  held  bad  on  de- 
murrer. **  The  denial  in  this  case,  it  is  said  by  the  court,  should 
have  been  of  each  charge  disjunctively,  if  the  defendant  in- 
tended to  put  the  whole  of  them  in  issue.''  A  hypothetical 
denial  of  the  plaintiff's  case,  will  not  either  suffice.  This  is 
expressly  held  in  McMurray  v.  Oiffcrd^  5  How.  14;  Boyce  v. 
Brovm,  3  How.  391  ;  ^Porter  v.  McOreedy,  1  C.  R.  (N.  S.)  88 ; 
L&ivis  V.  Kendall,  6  How.  59  ;  1  C.  R.  (N.  S.)  402 ;  Sayles  v. 
Wooden,  6  How.  84 ;  1  C.  R.  (N.  S.)  409.  In  all  these  cases, 
a  pleading  of  this  description  was  held  to  be  bad. 

In  the  recent  case  of  Corxvin  v.  Cbrunn,  9  Barb.  S.  C.  R.  219, 
it  was  held  that  where,  in  an  action  to  recover  the  possession 
of  land,  the  complaint  charged,  in  substance,  a  lawful  title  in 
the  plaintiff:  this  is  a  material  allegation,  which  the  defendant 
is  bound  to  deny  specifically,  if  he  designs  to  put  the  title  in 
issue.  It  will  not  be  enough  for  him  to  spread  out  certain 
portions  of  what  may  be  evidence  in  the  cause,  and  rely  upon 
that  as  an  answer.  He  may  either  controvert  the  plaintiflf's 
allegations  in  express  words,  or  may  set  out  the  existence  of 
facts  which,  if  true,  would  show  that  the  plaintiff  has  no  title. 
By  taking  the  latter  course,  however,  and  omitting  to  put 
the  title  in  issue  by  a  distinct  and  specific  denial,  he  takes  upon 
himself  the  burthen  of  stating  facts,  which,  taken  to  be  true, 
are  sufficient  of  themselves  to  show  that  the  plaintiff  has  no 
title.  If  he  fail  in  doing  this,  his  defence  will  be  nugatory.  A 
specific  denial  should  therefore  never  be  omitted,  whatever 
the  affirmative  facts  may  be,  which  tend  to  establish  a  su- 
perior right  in  the  defendant. 

The  next  head  to  be  considered,  is  the  allegation  of  new 
matter,  going  either  partially  or  wholly  to  defeat  the  plain- 
tiff's claim. 

The  general  principles  in  relation  to  averments  of  facts,  as 
laid  down  in  the  introductory  chapter  as  to  the  essential  re- 
quisites of  pleading,  are,  of  course,  specially  applicable  to  the 
subject  of  answer.     The  facts  alone  of  the  defendant's  case, 


AS3WER.  269 

form,  as  there  laid  down,  the  only  proper  subjects  of  allegation. 
The  pleading  of  a  bare  conclusion  of  law,  unsupported  by 
statements  of  facts  on  the  one  hand,  and  allegations  of  the 
eTideoce  of  facts,  and  not  of  the  facts  themselves,  on  the 
other,  are  equally  inadmissible.  Allegations  of  the  former  na- 
ture, standing  alone,  constitute  no  defence  at  all :  and  those  of 
the  latter  description  will,  if  objected  to,  be  struck  out  as  re-  ' 
dandant. 

A  full  summary,  and  long  discussion  of  almost  every  defect 
which  can  exist,  with  reference  to  statements  of  fact  in  an  an- 
swer, will  be  found  in  Boyce  v.  Brown^  8  How.  891.  The  an- 
swer there  objected  to,  was  held  to  be  at  once  argumentative, 
coDtradictory,  absurd,  double,  inconsistent,  uncertain,  incongru- 
ous, and,  in  many  particulars,  unintelligible,  and  was  set  aside 
in  consequence.  This  decision  was  affirmed  upon  appeal. — Y. 
&yce  v.  Brown^  7  Barb.  S.  C.  R.  80. 

The  following  decisions  have  reference  to  the  proper  form 
of  defence,  by  averment  of  new  matter,  in  particular  cases. 

lo  replevin,  brought  by  alleged  joint  owners  of  property,  an 
avernient  that  such  parties  were  not  joint  owners,  as  alleged, 
was  held  to  be  material,  and  to  require  a  reply. —  Walrod  v. 
Bennett^  6  Barb.  S.  C.  R.  144.  Of  an  analogous  nature  is  the 
case  of  doming  y.Haightf  1  C.  R.  72,  where  an  answer,  simply 
denying  copartnership  with  the  other  defendants,  was  held  to 
be  a  sufficient  defence  to  a  complaint,  for  goods  sold  and  deliv* 
ered  to  all  of  such  defendants  **  partners  in  business.'' 

Provocation  on  the  part  of  the  wife,  may  be  alleged  by  the 
husband,  in  his  answer  to  a  complaint  by  the  former  for  a  di- 
vorce on-  the  ground  of  cruelty.  He  may  also  introduce  alle- 
gations to  show  the  real  value  of  a  dowry  received  with  her, 
and  also  statements  in  support  of  any  equities  he  may  have  on 
that  ground,  in  opposition  to  her  claim  for  alimony. — Devraismee 
V.  DeuraismeSj  8  C.  R.  124. 

It  was  doubted  in  Hill  v.  McCarthy,  8  C.  R.  49,  whether,  in 
ejectment,  an  equitable  title  could  be  set  up  as  a  l)ar  to  the  plain- 
tiTs  claim.  See  also,  Otis  v.  iXll,  8  Barb.  S.  C.  R.  102;  and 
Orary  v.  Qoodman^  9  Barb,  S.  C.  R.  657.  This  doctrine  seemed 
very  doubtful,  even  under  the  former  Code. — V.  Woodeti  ▼• 
Waffle,  6  How.  145 ;  1  C.  R.  (N.  S.)  892.  The  amendment  in 
the  present,  puts  the  power  to  do  so  beyond  all  doubt. 

In  an  action  to  recover  possession  of  property,  distrained  for 
doing  damage,  an  allegation  of  lawful  possession  of  the  real 
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property  on  which  the  distress  was  made»  and  that  the  property 
distrained  was  *'  damage  feasant^  will  be  sufficient,  without  set- 
ting forth  the  title  to  such  property.     See  Code,  sec.  166. 

In  libel  and  slander,  sec.  165  of  the  Code  specially  provides 
for  the  combination  of  a  plea  of  justification,  with  allegations  of 
mitigating  circumstances,  as  follows : 

§  165.  In  the  aotions  mentioned  in  the  last  section,  the  defendant 
may,  in  his  answer,  allege  both  the  truth  of  the  matter  charged  as 
defamatory,  and  any  mitigating  ciroamstances,  to  reduce  the  amount 
of  damages  ;  and,  whether  he  prove  the  justification  or  not,  he  may 
give  in  evidence  the  mitigating  circumstances. 

In  pleading  a  justification,  facts  must  be  stated.  A  bare  alle- 
gation that  ^  what  the  defendant  said  of  the  plaintifiT  was  true/* 
has  been  held  to  be  insufficient. — Anon.  3  How.  406.  The  same 
is  laid  down  in  Sayles  v.  Woodm^  6  How.  84 ;  1  C.  R.  (N.  S.) 
409 ;  and  Anibal  v.  Hunier,  6  How.  255 ;  1  C.  R.  (N.  S.)  403. 

Although,  by  the  above-cited  section,  allegations  in  mitigation 
of  damages  are  expressly  allowable,  in  cases  where  a  justifica- 
tion  is  pleaded ;  it  would  seem  that,  where  the  charge  in  the 
complaint  is  denied  altogether,  mitigating  circumstances  cannot 
be  averred.  This  principle  is  expressly  laid  down  by  the  court, 
and  a  demurrer  on  this  ground  allowed,  in  Oraham  v.  Stone^  6 
How.  15.    See,  however,  Nettmian  v.  OUo^  below  cited. 

A  long  and  interesting  discussion  on  this  subject  will  be 
found  in  the  recent  case  of  Fry  v.  Bennett,  9  L.  O.  330,  1  C.  R. 
(N.  S.)  238, — a  case  of  demurrer  to  an  answer  of  the  most  ob- 
jectionable nature,  and  so  characterized  by  the  court.  The  fol- 
lowing are  amongst  the  numerous  principles  there  laid  down 
on  the  subject :  The  denial  of  malice  in  a  publication,  libellous 
on  its  face,  is  inadmissible ;  malice,  in  such  cases,  is  a  conclu- 
sion of  law,  on  which  no  issue  can  be  raised,  and  which  the 
plaintifi*  cannot  be  required  to  prove,  or  the  defendant  permitted 
to  deny  ;  it  is  only  where  the  publication  is  privileged,  if  not  in 
fact  malicious,  that  malice  can  be  made  the  subject  of  an  issue. 
No  issue  can  be  taken,  either,  as  to  the  truth  of  inuendos  in  the 
complaint.  The  sole  office  of  an  inuendo  is  explanation,  and 
the  only  question  which  it  raises  is,  whether  such  explanation  is 
a  legitimate  deduction  from  the  premises  stated,  which  question 
it  belongs  to  the  court  alone  to  determine.  The  principle  that, 
in  pleading  justification,  the  facts  tending  to  establish  such  justi- 
fication, must  be  distinctly  and  certainly  averred  (See  Afion.  3 
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How.  406,  above  cited),  is  clearly  and  positively  laid  down ; 
and  a  general  averment,  that  the  facts  stated  in  the  publication 
complained  of,  *'  were  and  are  true/'  was  held  to  be  insufficient. 
An  answer  is  insufficient,  in  the  sense  of  the  Code,  not  only 
where  it  sets  up  a  defence  which  is  groundless  in  law,  but 
where,  in  the  mode  of  stating  a  defence  otherwise  valid,  it  vio- 
lates those  primary  and  essential  rules  of  pleading  which  the 
Code  has  studiously  retained.  The  question  of  privilege  is  laid 
down  as  one  properly  raisable  by  demurrer'*and  it  is  held  that, 
in  all  cases  where  the  defence  of  privilege  is  on  the  ground  that 
the  animadversions  complained  of  were  a  fair  and  legitimate 
criticism,  the  defences  of  truth  and  privilege  are  inseparable ; 
and,  if  the  former  is  not  duly  pleaded,  the  latter  must,  of  neces- 
sity, be  rejected.  The  same  principle  is  laid  down  as  to  the 
averment  of  mitigating  circumstances,  as  that  in  Oraham  v. 
Stonej  last  cited  ;  and,  justification  not  having  been  sufficiently 
pleaded,  a  demurrer  to  averments  of  that  description  was  al- 
lowed. Where,  too,  circumstances  of  this  nature  are  meant 
to  be  given  in  evidence,  they  must  be  stated  as  such  in  the  an- 
swer ;  otherwise  the  plaintiff  will  have  a  right  to  infer  that  they 
are  meant  to  be  relied  on  in  bar,  and  on  that  ground  may  just- 
ly demur  to  them.  See  observations  on  the  same  case,  under 
the  heads  of  Demurrer,  Irrelevancy,  Complaint,  and  Demurrer 
to  Answer. 

In  an  action  brought  in  respect  of  words  spoken  in  a  legal 
proceeding,  and  privileged  on  that  ground,  the  defendant  need 
not  deny  malice,  in  connection  with  the  defence  of  privilege. — 
Owrr  V.  Selden,  4  Comst.  01.  See,  on  the  subject  of  privileged 
communications,  Taylor  v.  Chase,  10  L.  O.  87,  and  likewise  va- 
rioQs  cases  cited  under  the  head  of  complaint. 

Similar  views  to  those  above  cited  in  Fry  v.  Bennettf  as  to 
malice  being  implied  by  law,  where  apparent  upon  the  facts, 
without  any  express  averment,  are  likewise  enounced  in  Houh 
ord  V.  Sexton^  4  Comst.  157. 

In  Fero  v.  Boscoe,  4  Comst.  162,  various  principles  are  also 
laid  down  in  respect  to  actions  of  this  nature,  as  applicable  to 
the  framing  of  the  answer.  Where  several  charges  are  made, 
it  is  competent  for  the  defendant  to  justify  as  to  one  only ;  but, 
on  that  point,  his  justification  must  be  full.  Failure  in  making 
out  a  justification,  when  pleaded,  is  still,  as  before,  an  aggrava- 
tion ;  and,  in  that  case,  the  defendant  will  be  entitled  to  no  be- 
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nefit  from  the  evidence  adduced  by  him.  Unless  justification 
be  pleaded,  the  defendant  cannot  prove  the  truth  of  the  charge, 
either  in  defence,  or  mitigation  ;  but,  on  a  plea  of  the  general 
issue,  it  is  competent  for  him  to  introduce  evidence  to  disprove 
malice  on  his  part. 

Evidence  of  general  bad  character  of  the  plaintiff,  cannot  be 
given  at  the  trial,  under  a  mere  general  denial. — Anon.j  6  How. 
160. 

An  answer  of  justification,  in  slander,  must  confess  the  speak- 
ing of  the  words  complained  of. — Anihal  v.  Hunter^  6  How.  255 ; 
1  C.  R.  (N.  S.)  408.  It  must  also,  as  before  noticed,  state  the 
facts  which  go  to  constitute  the  crime  imputed,  so  that  a  suffi* 
cient  issue  may  be  framed.  If  it  merely  state  that  the  words 
spoken  were  true,  it  will  be  insufficient  as  a  justification.  See, 
generally,  as  to  slander,  libel,  &c.,  the  cases  on  the  same  sub- 
ject, cited  under  the  head  of  complaint. 

Matter  pleaded  in  mitigation  only,  in  libel  or  slander,  is  not  a 
subject  of  demurrer,  nor  does  it  require  to  be  traversed  by  the 
plaintiff  upon  his  reply,  such  matter  not  being,  in  these  cases,  a 
direct  defence  to  the  action,  but  merely  matter  for  the  consid- 
eration of  the  jury,  in  their  assessment  of  damages,  upon  the 
trial. — Nevrman  v.  OUOy  10  L.  O.  14.  See,  however,  per  contra. 
Fry  V.  Bennett^  and  Oraham  v.  /Sbne,  above  cited. 

In  assault  apd  battery,  matter  in  mitigation  cannot  be  plead- 
ed at  all,  the  Code  containing  no  provision  in  this  respect,  ex- 
cept only  as  regards  libel  and  slander.  Matter  of  this  descrip- 
tion is  no  defence  to  the  action,  though  the  defendant  may  avail 
himself  of  it  before  the  jury,  on  the  assessment  of  damages. — 
Bosenihal  v.  Brush,  1  C.  R.  (N.  S.)  228. 

In  cases  of  the  foregoing  description,  as  in  others,  a  hypothe- 
tical defence  is  not  admissible,  under  any  circumstances.  See 
Porter  v.  McOreedy,  1  C.  R.  (N.  S.)  88;  Lewis  v.  Kendall,  6  How. 
59  ;  1  C.  R.  (N.S.)  402.  In  the  former  case,  the  objectionable 
portion  of  the  answer  was  struck  out ;  and,  in  the  latter,  a  de- 
murrer was  allowed.  See,  also,  Sayles  v.  Wooden,  6  How.  84  ; 
1  C.  R.  (N.  S.)  409. 

Where  the  defendant,  by  admitting  the  truth  of  the  allega* 
tions  in  the  complaint,  might  subject  himself  to  a  prosecution 
for  felony,  he  may  omit  to  verify  his  answer  altogether. —  V.  sec. 
157  of  the  Code,  as  before  commented  upon  under  the  head  of 
Formal  Requisites  of  Pleading,  and  the  cases  there  cited,  by 
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which  a  similar  doctrine  bad  been  establisbed,  before  the  amend* 
ment  of  that  section. 

The  def^ice  of  the  statute  of  limitations  is,  and  can  only  be 
properly  taken,  by  answer. —  V,  Code,  sec.  74. 

In  Oasiks  y.  Woodhousej  1  C.  R.  72,  an  answer,  admitting  the 
making  and  delivery  of  a  note,  but  alleging  that  the  goods,  for 
which  it  was  given,  were  inferior  in  quality  to  those  contracted 
for,  was  held  to  be  insufficient ;  because  it  did  not  state  what 
was  the  defect  in  those  goods,  and  what  the  difference  in  value 
occasioned  thereby. 

In  Bu^  V.  ffinde,  6  How.  1 ;  9  Barb.  S.  C.  R.  628,  it  was 
held  that  it  is  competent  for  the  drawer  of  a  draft,  as  well  as 
for  the  endorser  of  a  promissory  note,  to  restrict  his  liability,  by 
qualifying  words  added  to  his  signature.  The  drawer  having 
there  signed  as  *' agent,*'  and  the  principal  being  known,  and  a 
party  to  the  transaction,  the  former  was  held  not  to  be  liable. 

In  partition,  whether  by  petition  or  suit,  anything  may  be 
pleaded  **  which  will  abate  the  action,  or  bar  the  petitioner's 
right  to  a  judgment:'— Reed  v.Child,  4  How.  126;  2  C.  R.  69. 
But  facts  merely  introduced  for  the  purpose  of  endeavoring  to 
charge  the  adverse  party  with  costs,  as,  for  instance,  allegations 
of  an  unreasonable  refusal  to  make  partition  by  deed,  will  be 
stricken  out  as  irrelevant. — McGowan  v.  MorroWy  3  0.  R.  9. 

In  an  action  brought  by  the  State  to  recover  the  possession 
of  lands,  it  has  been  held  that  an  answer,  merely  alleging  non« 
receipt  of  rents  on  the  part  of  the  people,  in  the  words  of 
subdivision  2  of  section  76  of  the  Code,  was  insufficient,  and 
demurrable  to  as  such ;  on  the  ground  that,  as  against  the 
people,  no  presumption  will  lie,  and  that  the  defendant  in  such 
cases  must  plead  the  facts  of  his  title,  and  show  by  specific 
allegation  a  documentary  title  in  himself,  or  a  continuous 
adverse  possession. — ThePeopk  v.  Van  Benssdaer^  8  Barb.  S.  C. 
R.  189. 

The  same  doctrine  is  laid  down  in  The  People  v.  Livingston^ 
8  Barb.  S.  C.  R.  263,  though  there,  a  grant  from  the  Crown  of 
Great  Britain  having  been  shown  by  the  defendant,  judgment 
was  given  in  his  favor.  See  these  two  cases  fully  cited  in  a 
previous  chapter,  under  the  head  of  Limitations  of  Actions 
relative  to  Real  Estate.  The  doctrine  of  these  two  cases  is, 
however,  overruled  by  the  recent  decision  of  The  People  v. 
Amddf  4  Comst.  608,  where  it  was  held  that  an  answer  to  the 
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above  effect,  following  the  precise  words  of  the  subdivision 
before  referred  to,  was  good,  inasmuch  as  it  pleaded  the  facts 
of  the  case,  and  not  the  evidence  in  support  of  those  facts ; 
though,  of  course,  upon  the  actual  trial,  a  positive  adverse 
possession  must  be  shown. 

In  Pattison  v.  Tayhr,  8  Barb.  S.  C.  R.  260,  (an  action  for  fore- 
closure of  an  old  mortgage,)  various  facts  were  pleaded  by  the 
defendant,  tending  to  raise  a  presumption  that  such  mortgage 
was  satisfied.  Those  allegations  were,  however,  held  to  be 
bad,  and  judgment  given  for  the  plaintiff  in  consequence,  on 
the  ground  that  the  defendant  ought  to  have  simply  pleaded 
payment  of  the  mortgage,  and  introduced  any  facts  tending  to 
show  such  payment,  as  matters  of  evidence  on  the  trial.  This 
ease  seems,  however,  to  be  somewhat  questionable,  with  regard 
at  least  to  the  extent  to  which  the  above  principle  was  carried. 
See  considerations  on  this  subject  in  a  previous  chapter,  as  to 
the  essential  requisites  of  pleading. 

In  actions  against  an  executor  or  administrator,  allegations, 
analogous  to  the  old  plea  of  plene  administramt^  are  inadmissi* 
ble ;  and,  if  made,  the  answer  will  be  held  bad  upon  demurrer, 
and  judgment  given  for  the  plaintiff,  for  future  assets,  **qtiando 
acciderinV*  The  plea  oi  plene  admmietravit  was  not  even  a 
good  plea  under  the  Revised  Statutes. — Hyde  v.  Conrad^  5 
How.  112  ;  3  C.  R.  162  ;  Belden  v.  KnowUan,  unreported  deci- 
sion of  superior  court.  In  the  latter  case,  however,  alle- 
gations of  this  nature  were  refused  to  be  stricken  out  upon 
motion,  though  subsequently  held  bad  upon  demurrer.  The 
setting  up  of  several  defences  inconsistent  with  each  other,  is 
admissible  in  an  answer,  provided  only  they  are  separately 
stated. — Anon.f  1  C.  R.  134.  The  complaint  in  that  case  was 
for  assault,  and  the  defendant  had  answered  non  cul,  son  as- 
sauUf  and  accord  and  satisfaction ;  all  of  which  defences  the 
court  admitted,  and  refused  to  compel  the  defendant  to  elect 
by  which  he  would  abide. 

An  answer  put  in  as  the  joint  answer  of  several  defendants, 
and  not  verified  by  all,  will  be  no  answer,  except  as  regards 
those  parties  who  have  sworn  to  it. — Alfred  v.  Watkinsy  1  C.  R. 
(N.  S.)  343.  This  case  lays  down  the  principle  that  an  answer 
containing  an  imperfect  statement  of  facts,  which,  properly 
averred,  might  constitute  a  defence,  will  not  be  stricken  out 
as  either  sham,  irrelevant,  or  frivolous,  though  bad  for  insuffi- 
ciency. 
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If  the  defence  be  imperfectly  put  in,  the  defendant  will  be. 
bound  by  it,  and  cannot  introduce  evidence  of  facts  not  em- 
braced by  the  record.  Thus,  in  Kettletas  t.  Mdybee,  1  C.  R. 
(N.  S.)  363,  evidence  that  the  defendant  had  parted  with  a 
lease  upon  which  he  was  sued  as  assignee,  was  held  to  be  inad- 
missible, under  a  mere  denial  of  the  execution  of  that  lease,  and 
of  the  assignment  of  it  to  him,  to  which  his  answer  was  confined. 
See  analogous  principles  in  Bristol  v.  The  Benaseher  and  Sara' 
toga  Bailroad  Company j  0  Barb.  S.  C.  R.  158. 

A  portion  of  an  answer,  professing  to  be  a  defence  to  the  whole 
of  the  complaint,  but  being,  in  fact,  an  answer  to  part  only  of 
the  cause  of  action,  was  held  to  be  bad  in  Thumb  v.  Walrath^  6 
How.  196, 1  C.  R.  (N.  S.)  316. 

Where  usury  is  pleaded,  it  must  be  so  in  clear  and  distinct 
terms,  and  the  terms  of  the  usurious  contract,  and  the  quantum 
of  usurious  interest  and  premium,  must  be  specified,  and  dis- 
tinctly and  correctly  set  out,  and  the  facts  distinctly  alleged. 
A  mere  allegation  that  a  note  sued  on  was  usurious  in  its  incep- 
tion, and  that  the  payee  knew  it  was  executed  fraudulently,  and 
to  sell  usuriously,  without  further  allegation  of  facts,  was  accord- 
ingly held  to  be  bad  in  Oculd  v.  Horner^  1  C.  R.  (N.  S.)  356. 

The  judgment  of  a  court  of  competent  jurisdiction,  on  the 
question  involved  in  a  suit,  is  conclusive  in  a  second  suit  be- 
tween the  same  parties,  depending  on  the  same  question,  though 
the  subject  matter  of  the  two  actions  be  different;  and  parol 
proof  will  be  admissible,  to  show  what  was  really  in  contro- 
versy. Under  circumstances  of  this  description,  the  answer 
should,  therefore,  be  framed  accordingly. — Doty  v.  Brotvn,  4 
Gomst.  71. 

The  last  observation  to  be  made  with  respect  to  averments 
of  facts  constituting  a  defence,  is  in  relation  to  the  necessity, 

:  Page  S75i  /««<  Hne. 
It  is  now  provid0d  by  Rule  67,  inserted  on  the  recent  re- 
vision^  that  in  all  cas^  of  iQ^tfe  than  one  distinct  cause  of  ac- 
tion, irfgncCi  eatmierclaim,  or  reply,  the  same  shall  not  only  be 
separately -stated,- but  plainly  ni»nbere4^  .  Thid  course  is  now 
become  as  impeVative  as  it  is  eotkventdnt,  and  must  be  strictly 
attanded  to,  in  the  framing  of  answers  of  whatever  natore.. 

The  subjects  ot  irrelevant  and  redundant  matter,  and  ot  ua- 
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above  efiect,  following  the  precise  words  of  the  subdivision 
before  referred  to,  was  good,  inasmuch  as  it  pleaded  the  facts 
of  the  case,  and  not  the  evidence  in  support  of  those  facts ; 
though,  of  course,  upon  the  actual  trial,  a  positive  adverse 
possession  must  be  shown. 

In  Pattison  v.  Taylor^  8  Barb.  S.  C.  K.  350,  (an  action  for  fore- 
closure of  an  old  mortgage,)  various  facts  were  pleaded  by  the 
defendant,  tending  to  raise  a  presumption  that  such  mortgage 
was  satisfied.  Those  allegations  were,  however,  held  to  be 
bad,  and  judgment  given  for  the  plaintiff  in  consequence,  on 
the  ground  that  the  defendant  ought  to  have  simply  pleaded 
payment  of  the  mortgage,  and  introduced  any  facts  tending  to 
show  such  payment,  as  matters  of  evidence  on  the  trial.  This 
ease  seems,  however,  to  be  somewhat  questionable,  with  regard 
at  least  to  the  extent  to  which  the  above  principle  was  carried. 
See  considerations  on  this  subject  in  a  previous  chapter,  as  to 
the  essential  requisites  of  pleading. 

In  actions  against  an  executor  or  administrator,  allegations, 
analogous  to  the  old  plea  of  plene  adminiatravity  are  inadmissi- 
ble ;  and,  if  made,  the  answer  will  be  held  bad  upon  demurrer, 
and  judgment  given  for  the  plaintiff,  for  future  assets,  ^  gnando 
Qcdderinty  The  plea  oi  plene  admintstravit  was  not  even  a 
good  plea  under  the  Revised  Statutes. — Hyde  v.  Qmrad^  5 
How.  112 ;  3  C.  R.  162  ;  BeJden  v.  KnowUcn^  unreported  deci- 
sion of  superior  court.  In  the  latter  case,  however,  alle- 
gations of  this  nature  were  refused  to  be  stricken  out  upon 
motion,  though  subsequently  held  bad  upon  demurrer.  The 
setting  up  of  several  defences  inconsistent  with  each  other,  is 
admissible  in  an  answer,  provided  only  they  are  separately 
stated. — Arion.,  1  C.  R.  184.  The  complaint  in  that  case  was 
for  assault,  and  the  defendant  had  answered  non  cid,  eon  aa- 
saultf  and  accord  and  satisfactji 
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ir  the  defence  be  imperfectly  put  in,  the  defendant  will  be^ 

bound  by  it,  and  cannot  introduce  evidence  of  facts  not  em- 
braced by  the  record.  Thus,  in  KeUUtas  v«  Mayhee^  1  C.  R. 
(N.  S.)  363,  evidence  that  the  defendant  had  parted  vvith  a 
lease  upon  which  he  was  sued  as  assignee,  was  held  to  be  inad- 
missible, under  a  mere  denial  of  the  execution  of  that  lease,  and 
of  the  assignment  of  it  to  him,  to  which  his  answer  was  confined. 
See  analogous  principles  in  Bristol  v.  The  Bemaehier  and  Sara- 
toga  Bailroad  Company y  0  Barb.  S.  C.  R.  158, 

A  portion  of  an  answer,  professing  to  be  a  defence  to  the  whole 
of  the  complaint,  but  being,  in  fact»  an  answer  to  part  only  of 
the  cause  of  action,  was  held  to  be  bad  in  Thumb  v.  Walrath^  d 
How.  196, 1  C.  R.  (N.  S.)  316. 

Where  usury  is  pleaded,  it  must  be  so  in  clear  and  distinct 
terms,  and  the  terms  of  the  usurious  contract,  and  the  quantum 
of  usurious  interest  and  premium,  must  be  specified,  and  dis- 
tinctly and  correctly  set  out,  and  the  facts  distinctly  alleged. 
A  mere  allegation  that  a  note  sued  on  was  usurious  in  its  incep- 
tion, and  that  the  payee  knew  it  was  executed  fraudulently,  and 
to  sell  usuriously,  without  further  allegation  of  facts,  was  accord- 
ingly held  to  be  bad  in  QauJd  v.  Horner^  1  C.  R.  (N.  S.)  356. 

The  judgment  of  a  court  of  competent  jurisdiction,  on  the 
question  involved  in  a  suit,  is  conclusive  in  a  second  suit  be- 
tween the  same  parties,  depending  on  the  same  question,  though 
the  subject  matter  of  the  two  actions  be  different ;  and  parol 
proof  will  be  admissible,  to  show  what  was  really  in  contro- 
versy. Under  circumstances  of  this  description,  the  answer 
should,  therefore,  be  framed  accordingly. — Doiy  v.  Brown^  4 
Comst.  71. 

The  last  observation  to  be  made  with  respect  to  averments 
of  facts  constituting  a  defence,  is  in  relation  to  the  necessity, 
under  sec.  150,  of  making  a  separate  statement  of  every  sepa- 
rate ground  of  defence  alleged,  whether  such  separate  defence 
lie  to  the  same,  or  to  different  causes  of  action  alleged  by  the 
plaintiff.  This  subject  has  already  been  dwelt  upon  in  the 
previous  chapters  of  this  branch  of  the  work,  in  relation  to  the 
analagous  provisions  of  sec.  167,  as  to  allegations  of  causes  of 
action  in  complaint :  the  cases  there  cited  being  equally  appli- 
cable to  answer,  as  far  as  regards  the  general  principle  in- 
volved. 

The  subjects  of  irrelevant  and  redundant  matter,  and  of  ua- 
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certainty  in  the  statement  of  the  defence,  have  already  been 
dwelt  upon  in  the  introductory  chapter,  as  to  the  essential 
requisites  of  pleading,  and  may  be  there  referred  to. 

We  now  come  to  the  fourth  head  above  laid  down — ^viz.,  the 
allegation  by  the  defendant  of  matter  either  wholly  or  particu- 
larly extinguishing  the  plaintiflfs  demand,  by  way  of  set-off  or 
counter-claim.    The  law  on  this  subject  has  been  shortly  de- 
clared by  the  recent  amendment,  as  before  cited ;  the  indispen- 
sable requisites  to  a  valid  counter-claim  now  being — 1,  that  it 
must  be  an  existing  claim  in  favor  of  a  defendant  and  against  a 
plaintiff,  between  whom  a  several  judgment  might  be  rendered ; 
2y  that  it  must  be  a  cause  of  action  arising  out  of  the  contract 
or  transaction  on  which  the  complaint  is  founded,  or  connected 
with  the  subject  of  the  action  ;  or,  3,  that  in  actions  arising  on 
contract,  any  other  cause  of  action,  arising  also  on  contract, 
and  existing  at  the  commencement  of  the  action,  may  be  so  set 
up.    Any  claims,  either  legal  or  equitable,  or  both,  to  which  the 
above  definitions  apply,  are  now  pleadable,  in  the  nature  of  set- 
off, without  regard  to  the  form  of  the  action,  whether  legal  or 
jequitable. 

The  previous  statute  law  on  the  subject  of  set-off,  will  be 
found  at  2  R.  S.  354 ;  and  the  numerous  decisions  on  that 
measure,  which  are  cited  in  the  books  of  the  former  practice, 
will,  for  the  most  part,  be  authority  under  the  present.  The 
definition  now  given  is,  however,  much  shortened  and  simpli- 
£ed,  and  numerous  distinctions  drawn  by  the  Revised  Statutes 
are  swept  away ;  on  which  account,  and  on  that  of  the  very 
sweeping  nature  of  the  amendment,  it  is  difiicult,  if  not  impos- 
sible, to  draw  any  definite  conclusions  as  to  its  exact  extent  and 
consequences,  until  those  points  are  settled,  as  doubtless  they 
will  be,  by  judicial  construction.  In  the  mean  time,  a  careful 
looking  into,  and  an  exact  compliance  with  ^the  phraseology 
of  the  section,  as  last  amended,  will  be  the  obvious  course  upon 
all  occasions. 

Under  the  Revised  Statutes,  set-off  could  only  be  pleaded 
as  matter  of  defence :  and  a  cross-action  was  necessary,  in 
•order  to  enable  the  defendant  to  obtain  affirmative  relief,  ex- 
ceeding the  amount  of  the  plaintiff's  demand.  Under  the 
'Code,  however,  this  restriction  no  longer  exists,  and  affirm- 
ative relief  is  now  obtainable  by  the  defendant  to  any  extent 
j>rovided  his  right  to  such  relief  be  established.    See  in  par- 
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ticular  the  recent  amendment  in  sec.  274.  The  conclusions  to 
the  contrary  in  Wooden  v.Waffle^  6  How.  145,  1  C.  R.  (N.  S.) 
392,  and  the  restrictions  there  sought  to  be  imposed  on  pleading 
in  these  cases,  are  therefore  no  longer  authority. 

The  following  decisions  under  the  previous  provisions,  are 
generally  applicable  to  the  present : 

A  set-off,  when  pleaded,  must  be  pleaded  in  definite  terms, 
and  the  particulars  thereof  not  only  may,  but  must  be  alleged, 
with  precisely  the  same  particularity  as  is  necessslry  to  establish 
a  cause  of  action  in  a  complaint.  The  recent  amendment  in  sec. 
149,  seems  to  put  this  beyond  a  doubt,  even  had  it  been  doubtful 
before*  An  indefinite  statement  [such  as  was  used  in  pleadings 
under  the  old  system]  will  no  longer  sufiice. — Wiggins  v.  Ghins, 
8  Sandfi  S.  O.  R.  788;  1  0.  R.  (N.  S.)  117. 

The  set-off  or  recoupment  claimed,  being  in  the  nature  of  an 
affirmative  remedy,  the  defendant  cannot  both  plead  it,  and 
also  maintain  a  cross-action  for  the  same  cause,  at  the  same 
time.  If  he  do  so,  be  will  be  put  to  his  election  between  the 
two  modes  of  proceeding,  and  will  be  forced  to  abandon  either 
the  one  or  the  other — Farmers^Loan  and  Trust  Oompany  v.  Hunt^ 
1  C.  R.  (N.  S.)  1  ^  FdbricoUi  v.  Launitz,  3  Sandf.  S.  C.  R.  748; 
1  C.  R.  (N.  S.)  121. 

In  Smith  v.  Briggs,  9  Barb.  S.  C.  R.  252,  the  court  denied  a 
motion  that  a  judgment,  satisfied  and  discharged  of  record, 
should  be  set  off  against  another,  (though  it  was  claimed  that 
such  cancelled  judgment  was  discharged  merely  for  a  particu- 
lar purpose,  aicid  had  not  in  fact  been  paid,)  on  the  ground  that 
they  bad  no  power  to  make  such  an  order. 

Set-off  is  a  remedy  of  a  quasi  equitable  nature,  and  rests,  as 
such,  emphatically  in  the  discretion  of  the  court.  This  prin- 
ciple is  fully  laid*  down  in  Baker  v.  ffoag^  6  How.  201,  where 
the  court  allowed  one  judgment  to  be  set  off  against  another, 
although  the  parties  to  those  judgments  were  different :  it  ap* 
pearing  that  equity  would  be  promoted,  and  injustice  prevented 
by  that  course. 

By  the  last  amendment,  any  claim  arising  out  of  the  contract 
or  transaction  stated  in  the  complaint  as  the  foundation  of  the 
plaintiff's  claim,  or  connected  with  the  subject  of  the  action, 
can  be  pleaded  as  a  set-off,  or  rather  as  a  counter-claim,  accord- 
ing to  the  new  phraseology.  The  terms  of  this  subdivision 
are  large  enough  to  comprise  any  cause  of  action  whatever 
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within  the  above  limits,  and  must  therefore  be  considered  as 
overruling,  pro  tantOf  the  previous  provision  that  set-off  was 
only  admissible  in  actions  arising  out  of  contract,  and,  in  those^ 
where  the  demand  was  certain  and  liquidated. 

In  other  respects,  however,  and  except  as  regards  different 
causes  of  action  arising  out  of  the  same  transaction,  the  princi- 
ples last  mentioned  seem  unshaken  by  the  recent  amendments. 
In  actions  sounding  in  tort,  a  set-off  in  contract  cannot  accord- 
ingly be  pleaded,  unless  arising  out  of  the  same  transaction.  The 
decision,  therefore,  that,  in  an  action  of  trespass,  the  defendant 
cannot  seek  to  have,  as  a  set-off,  a  money  demand  against  the 
plaintiff;  but  that  his  only  course  is  a  cross-action,  Anon,^  1  C. 
B.  40,  seems  to  be  still  authority.  It  has  been  held  that  a 
judgment  in  a  justices'  court  cannot  be  made  the  subject  of  a 
set-off^  within  five  years  of  its  rendition. — Smith  v.  c/bne5,  2  C. 
R.  78  ;  r.  sec.  71  of  Code. 

In  the  last  place,  and  with  reference  to  answer  in  general, 
the  making  of  either  a  sham  or  an  irrelevant  defence,  must  be 
carefully  avoided.  The  powers  of  the  court,  and  the  rights  of 
the  plaintiff  in  this  respect,  are  greatly  increased  by  the  amend- 
ment of  1851,  in  sec.  152.    It  now  stands  as  follows : 

§  152.  Sham  and  irrelevant  answers  and  defences  may  be  stricken 
out  on  motion,  and  upon  such  terms  as  the  court  may  in  their  dis- 
cretion impose. 

Under  the  Code  of  1 840,  sham  defences  only  could  be  so  stricken 
out,  and  a  restricted  construction  of  the  section  prevailed  in 
consequence ;  a  construction,  in  fact,  so  restricted,  that  there  is 
no  reported  case  of  relief  being  granted  under  it,  except  one, 
afterwards  reversed  by  the  general  term.  The  decisions  on 
the  subject  were  as  follows : 

In  Davis  v.  Pottery  4  How.  155,  2  C.  R.  00,  it  was  held  that 
an  answer,  denying  the  plaintiff's  allegations  on  belief  only^ 
could  not  be  stricken  out  as  a  sham  answer,  and  that  the  sec- 
tion now  in  question  did  not  necessarily  include  the  case  of  a 
fake  answer  ;  for,  if  so,  the  truth  of  an  answer  might  be  tested 
on  special  motion.  It  is  only,  the  learned  judge  said,  *'  where 
an  answer  takes  issue  upon  some  immaterial  averment  of  the 
complaint,  or  sets  up  ^ew  or  irrelevant  matter,  that  it  can 
properly  be  called  a  sham  defence.''  See  also,  Temple  v.  Afur- 
ray^  6  How,  820. 
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It  did  not  necessarily  follow  either,  that^  under  the  late 
measure,  a  clearly  frivolous  answer  could  be  stricken  out  as 
false.  It  must  have  been  shown  to  be  put  in  in  bad  faith,  and 
to  be  so  impertinent  or  grossly  frivolous,  that  the  court  could 
not  but  see  that  the  object  was  to  delay  or  perplex  the  plaintiff, 
instead  of  presenting  a  defence. 

Unless  this  could  be  clearly  established,  the  only  proper 
course,  under  that  measure,  was  to  move  for  judgment  upon 
such  answer,  as  frivolous,  under  sec.  247.  Darrow  v.  Miller^  5 
How.  247  ;  3  C.  R.  241.  See  also  Brown  v.  Jenison,  below 
cited.  Similar  views  are  likewise  held  in  Hoe  v.  The  Washing- 
ton Mutual  Insurance  Company^  6  How.  21,  a  decision  under  the 
section  last  referred  to. 

In  Mier  v.  CaxtUdge,  4  How.  115,  the  court,  at  special  term, 
somewhat  departed  from  the  principle  of  not  testing  the  truth 
of  iin  answer  on  special  motion,  (though  fully  acknowledging 
that  principle  in  the  main,  and  citing  the  case  oi  Broome  County 
Bmk  V.  Lewis^  18  Wendell.  565,  in  support  of  it.)  It  appeared 
to  the  judge,  in  that  case,  that,  from  the  wording  of  the  answer 
itself,  a  real  issue  was  not  intended.  On  that  ground,  affidavits 
were  allowed  to  be  read,  and  it  was  held  that  the  defence  in 
the  answer  was  a  sham  defence,  and  a  motion  to  strike  it  out 
as  such  was  accordingly  granted,  with  costs,  though  without 
prejudice  to  the  defendant's  thereafter  applying  to  the  court, 
for  leave  to  put  in  a  defence  in  good  faith. 

The  defendant's  appeal  led  from  that  decision  to  the  general 
term,  reported  in  8  Barb.  S.  C.  R.  75,  2  C.  R.  125,  and  the 
judgment  in  question  was  reversed,  on  the  ground  that  the 
answer  having  been  verified  under  the  Code,  and  there  having 
been  some  ground  to  believe  that  it  had  been  put  in  in  good 
faith,  ought  not  to  be  stricken  out  on  motion.  In  Tracy  v. 
Humphrey  J  5  How.  155,  3  C.  R.  190,  the  authority  of  the  last 
decision  was  confirmed,  and  it  was  distinctly  held  that  a  veri- 
fied answer  could  not  be  stricken  out,  as  false,  on  affidavits. 
The  same  conclusion  is  likewise  come  to  in  OoUlinY.McGfroarty^ 
I  C.  R.  (N.  S.)  291. 

The  above  decisions  amounted  almost  to  a  practical  prohibi- 
tion of  motions  under  this  section,  as  unamended.  Now, 
however,  the  case  is  different,  and  relief  on  the  ground  of 
irrelevant,  as  well  as  sham  defences,  being  obtainable  under 
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thu   provision  for  the  fiiture,  applications  under  it  may  be 
expected  to  become  nu>re  frequent. 

The  courts^  however,  are  still  somewhat  indisposed  to  grant 
relief  of  this  description,  except  in  extreme  cases.  Thus,  an 
answer,  imperfect  in  point  of  form,  but  the  facts  contained  in 
which  might  have  formed  a  valid  defence,  if  properly  stated, 
was  refused  to  be  stricken  out. — Alfred  v.  WcUkinSf  1  C.  R.  (N. 
S.)  343,  before  cited.  Thus  also,  an  answer  similarly  void 
under  the  Code  of  1851,  as  containing  a  general,  instead  of  a 
specific  denial  of  the  plaintiflfs  case,  was  likewise  refused  to  be 
stricken  out  in  &ward  v.  Miller^  6  How.  312 ;  and  an  answer, 
merely  containing  a  denial  of  notice  to  the  endorser,  in  an 
action  on  a  promissory  note,  was  similarly  treated  in  Oarry  ▼. 
Fowler^  10  L.  0. 16 :  it  being  further  held,  in  that  case,  that  even 
when  manifestly  put  in  for  delay,  the  answer  must  be  false  in 
fact)  and  known  to  be  so  to  the  defendant,  in  order  to  justify  its 
being  treated  as  "  sham." 

Where,  however,  a  manifestly  evasive  answer  is  put  in,  de- 
nying knowledge  or  information  sufficient  to  form  a  belief,  of 
facts  within  the  defendant's  knowledge,  or  means  of  knowledge, 
such  answer  will  be  bad.— nM>^  v.  Burnett^  1  C.  R.  (N.  S.)  225 ; 
Hance  v.  Bemmg^  1  C.  R.  (N.  S.)  204,  both  before  cited ;  and, 
in  the  latter  case,  an  answer  of  this  description  was'  expressly 
stricken  out  as  sham,  under  the  power  above  cited. 

The  same  result  was  arrived  at,  on  similar  grounds,  in  NichoU 
▼•  J<me8y  0  How.  355 ;  and  a  strong  disposition  was  shown  to 
extend  the  measure  of  relief,  in  cases  of  a  palpably  false  an- 
swer, according  to  the  principles  laid  down  in  the  decision 
at  special  term,  ia  Miller  v.  Carikdge.  The  reversal  of  that  de- 
cision by  the  general  term,  seems,  however,  to  have  escaped 
notice  on  the  argument ;  and  a  note  to  that  effect,  and  submit- 
ting to  the  authority  of  that  reversal,  is  appended  at  the  con- 
clusion of  the  report. — 6  How.  360.  The  following  general 
principles,  in  relation  to  defects  in  pleading,  are  laid  down  in 
the  course  of  the  opinion  pronounced..  *' Upon  the  whole,  I 
think,  the  various  provisions  of  the  Code  on  this  subject  are 
consistent,  and  cover  the  whole  ground  precisely,  neither  more 
nor  less.  If  an  answer,  otherwise  good,  is  loaded  with  unneces- 
sary and  redundant  matters,  the  plaintiff's  counsel  should  move, 
under  section  160,  to  have  such  matters  expunged.    If  doubts 
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are  entertained  as  to  the  sufllciency  in  law  of  the  answer,  and 
the  opinion  of  the  court  is  desired,  it  must  be  obtained  by  de- 
murrer. If,  howevery  any  defence  is  palpably  insufficient,  a 
motion  for  judgment,  on  the  ground  of  frivolousness,  is  the 
proper  course ;  and,  if  the  matters  of  defence  can  be  shown  to 
be  clearly  ^be,  a  motion  to  strike  out  as  sJuxm^  will  reach  the 
evil.    These  four  modes  cover  all  defects  in  an  answer.** 

The  power  given  to  the  court  to  impose  proper  terms,  on 
granting  relief  under  the  section  now  in  question,  is  also  an 
important  amelioration ;  though  it  is  more  than  doubtful  whether 
the  same  power  did  not  exist  before,  to  its  full  extent.  In  rela- 
tion to  insufficient  defences,  see  the  general  principles  laid  down 
in  various  cases,  and  particularly  in  Fry  v.  Bennett^  above 
cited. 

The  consequences  of  a  frivolous  defence  are  of  an  analogous 
nature ;  viz. :  that  the  party  making  it,  is  liable  to  a  motion  for 
judgment  thereon  being  made  by  the  plaintiff,  under  the  powers 
given  in  section  247.  The  question  as  to  what  are  or  are  not 
frivolous  defences,  has  been  before  entered  upon,  in  this  and  the 
preceding  chapters ;  and  the  considerations  in  relation  to  the 
form  of  such  application,  will  be  hereafter  treated  of  under 
their  proper  bead. 

It  follows,  of  course,  that  both  immateriality  and  frivolity  in 
defence,  are  defects  against  which  the  pleader  must  carefully 
guard.  It  seems  scarcely  possible  to  imagine  a  case,  proper 
for  defence  at  all,  in  which  these  objections  cannot  be  fully 
obviated,  by  a  careful  attention  to  the  phraseology  employed, 
and  by  recourse  to  the  most  extensive  powers  of  traversing  the 
plaintiff's  case  on  information  and  belief  only,  before  alluded  to 
in  the  earlier  portion  of  the  present  chapter. 

The  following  definition  of  sham  and  frivolous  answers  re- 
spectively, is  given  by  the  superior  court  in  the  case  of  Brown 
V.  Jenism,  3  Sandf.  S.  C.  R.  732,  1  C.  R.  (N.  S.)  156,  and  will 
be  of  use  in  pointing  out  the  objectionable  particulars  to  be 
guarded  against,  as  above.  '*A  sham  answer  and  defence,  is 
one  that  is  false  in  fact,  and  not  pleaded  in  good  faith.  It  may 
be  perfectly  good  in  form,  and,  to  all  appearance,  a  perfect  de- 
fence. Section  152  provides  for  striking  out  such  answers.  A 
frivolous  answer  is  one  that  shows  no  defence,  conceding  all 
that  it  alleges  to  be  true.  Each  may  be  stricken  out  on  motion, 
but  it  is  under  different  provisions  of  the  Code.** 
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CHAPTER    V. 

COUESE  OF  THE  PLAINTIFF  ON  RECEIPT  OF  THE  DEFENDANTS 

PLEADING. 


The  first  thing  to  be  looked  to,  by  the  plaintiff^  on  receipt  of 
the  adverse  pleading,  is  to  see  whether  it  be  regular  in  point  of 
form,  and,  in  the  case  of  answer,  duly  and  properly  verified.  See 
previous  chapter  as  to  formal  requisites  of  pleading.  The 
pleading,  if  defective,  must  be  returned  forthwith,  as  there 
pointed  out ;  and  any  objections,  on  that  or  any  other  formal 
grounds,  must  be  taken  at  once,  or  else  the  right  to  do  so  may 
be  considered  as  waived.  The  next  point  for  consideration, 
where  answer  is  put  in,  is  as  to  whether  that  answer  does  or 
does  not  contain  an  admission  that  part  of  the  plaintiff's  claim 
is  just,  or  that  the  defendant  has  property  in  his  hands  belonging 
to  another  party,  on  which  admission  an  application  may  be 
grounded,  that  he  may  be  ordered  to  satisfy  such  admitted  por- 
tion,  or  to  hand  over  or  deposit  such  property  admitted  to  be 
in  his  hands,  as  provided  by  the  recent  amendment  in  sec.  244 

The  answer  should  next  be  carefully  examined,  with  a  view 
to  ascertain  whether  it  contain  any  allegations  liable  to  be 
stricken  out  for  redundancy,  or  irrelevancy,  or  which  the  plain- 
tiff may  require  to  be  made  more  definite  or  certain  by  amend- 
ment, under  the  provisions  of  sec.  160. 

This  subject  has  also  been  fully  entered  upon  in  the  introduc- 
tory chapter  of  this  portion  of  the  work.  The  proceeding  for 
that  purpose  must,  as  there  mentioned,  be  taken  speedily,  and 
before  the  time  originally  allowed  for  replying  expires,  or  the 
right  to  take  it  will  be  gone. 

The  above  proceeding  refers  more  peculiarly  to  the  inser- 
tion of  irrelevant  matters  in  a  relevant  defence,  and  to  the  pur- 
gation of  the  record  in  this  respect ;  but  it  is  also  possible  that 
the  whole  of  the  answer,  or  the  whole  of  any  ground  of  defence 
taken  therein,  may  be  sham  or  irrelevant.  In  this  case  the  re- 
medy of  the  plaintiff  is  different.  A  motion  under  section  160 
will  not  meet  the  case,  but  the  application  must  be  made  under 
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section  152,  as  commented  upon  at  the  close  of  the  last  chapter. 
It  is  probable,  as  there  remarked,  that  this  line  of  proceeding 
may  become  more  frequent  henceforth,  than  it  has  hitherto  been, 
under  the  unamended  section,  particularly  with  reference  to  irre- 
levant defences,  portions  of  an  answer  partly  relevant.  If  the 
whole  answer  be  stricken  out  as  irrelevant,  the  plaintiff's  course 
appears  to  be  to  sign  judgment  thereupon,  under  sec.  246,  as  for 
want  of  an  answer ;  on  affidavit,  that  no  answer  has  been  re- 
ceived except  the  one  stricken  out :  nor  can  the  defendant  put 
in  any  further  defence  under  such  circumstances,  unless  on 
leave  of  the  court  specially  obtained,  inasmuch  as,  the  answer 
being  stricken  out,  his  right  to  amend  as  of  course  is  gone. — 
AyTnar  v.  Chase,  1  C.  R.  (N.  S.)  141. 

If,  though  not  sham  or  irrelevant,  the  demurrer  or  answer  be 
frivolous,  the  course  then  to  be  pursued  will  be  to  move  for 
judgment,  under  the  provisions  for  that  purpose  contained  in  sec. 
247,  and  which  run  as  follows  : 

§  247.  If  a  demurrer,  answer,  or  reply  be  frivolous,  the  party  pre- 
jadiced  thereby,  upon  a  previous  notice  of  five  days,  may  apply  to  a 
jadge  of  the  court,  either  in  or  out  of  the  court,  for  judgment  thereon, 
and  judgment  may  be  given  accordingly. 

The  form  and  mode  of  entry  of  judgment  so  obtained,  will  be 
hereafter  considered,  and  the  cases  in  relation  thereto  cited, 
under  the  head  of  judgment  by  default.  A  motion  under  that 
section  is  absolutely  necessary,  for  obtaining  relief  under  the 
above  state  of  circumstances,  for,  however  frivolous  the  plead- 
ing may  be,  it  cannot  be  disregarded  as  a  nullity. — Corning  v. 
Haight^  1  C.  R.  72  ;  Hartneas  v.  Bennett,  3  How.  289,  1  C.  R.  68 ; 
Swifly.  De  WiU,  3  How.  280  ;  6  L.  0.  314  ;  1 C.  R.  26  ;  Noble  v. 
Trowbridge,  1  C.  R.  38 ;  Stokes  v.  Hagar,  7  L.  O.  16  ;  1  C.  R.  84. 
Nor  can  the  plaintiff  so  treat  a  demurrer,  put  in  jointly  with  an 
answer  to  the  same  cause  of  action,  though  either  the  demurrer 
or  the  answer,  if  so  put  in,  is  clearly  bad.  His  only  course, 
under  those  circumstances,  will  be  to  move  to  strike  out  either 
the  demurrer  or  the  answer,  or  that  the  defendant  may  be  com- 
pelled to  elect  by  which  defence  he  will  abide. — SpeUman  v. 
JVeider,  6  How.  5 ;  Slocum  v.  Wheeler,  4  How.  873. 

In  Stokes  v.  Hagar,  above  cited,  it  was  held  that  a  motion, 
under  the  above  section,  might  be  made  after  reply  served,  but 
this  doctrine  seems  to  be  more  than  doubtful,  and  cannot  be  re- 
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lied  on  in  practice.  The  far  sounder  view  appears  to  be  that, 
by  a  reply,  the  plaintiff  will  be  held  to  have  admitted  the  suffi* 
ciency  of  his  adversary's  pleading :  and  that  he  cannot  make  any 
other  of  the  applications  before  referred  to,  after  replying,  is 
clear,  under  rule  43  of  the  supreme  court,  and  had  been  held 
before  in  the  cases  of  Isham  v.  Williamsany  7  L.  O.  340,  and 
CbrUes  v.  Delaplaine,  2  Sandf.  C.  R.  680  ;  2  C.  R.  117. 

What  will  or  will  not  be  held  to  be  a  frivolous  pleading, 
has  been  before  considered.  A  merely  insufficient  pleading 
must  be  demurred  to,  and  cannot  be  stricken  out  as  frivolous, 
though  clearly  bad  for  insufficiency.  See  ScoviU  v.  HoweU,  2 
C.  R.  38,  before  cited.  It  is  only  where  the  pleading  is  palpably 
groundless  and  untenable,  and  put  in  for  the  purposes  of  vexa- 
tion and  delay,  that  the  court  will  exercise  the  high  power  of 
expunging  it  from  the  record.— iVee/i«  v.  Kloppenburgh^  2  C.  R. 
76.  See  also  Smith  v.  Shufelt,  8  C.  R.  175  ;  Seward  v.  JfiZfer,  6 
How.  312  ;  Lord  v.  Cheesd)or(mghy  1  C.  R.  (N.  S.)  322.  Nor  will 
an  answer  be  so  stricken  out,  if  it  deny  any  one  material  allega- 
tion in  the  complaint,  however  insufficient  it  may  be  in  other 
respects. — V.  Davis  v.  Potter*,  4  How.  166,  2  C.  R.  99,  and  nu- 
merous other  cases,  before  cited,  under  the  head  of  answer.  In 
order  to  ground  such  an  application,  and  warrant  a  judgment 
nnder  the  above  section,  **  the  case  should  be  entirely  clear, 
palpable  on  the  statement  of  the  facts,  and  requiring  no  argu- 
ment to  make  it  more  apparent.*' — Bae  v.  The  Washington  Mu- 
tual Insurance  Company,  6  How.  2 J . 

The  application  to  strike  out  a  pleading  as  frivolous,  must  be 
for  ^  judgment,"under  the  terms  of  section  247,  as  above  cited.  It 
cannot  be  granted  on  a  notice  of  motion  that  an  *•  order**  will  be 
applied  for. — Darrow  v.  Miller,  6  How.  247  ;  3  C.  R.  241 ;  Bae  v. 
TTie  Washington  Mutual  Insurance  Cb.,  above  cited.  See  also  Bent' 
ley  V.  Jones,  4  How.  336, 3  C.  R.  37  ;  and  King  v.  Stafford,  5  How. 
80.  No  affidavit  is  necessary  for  the  purpose  of  that  applica- 
tion, which  is  made  upon  the  pleadings  alone  ;  though  it  would 
be  prudent  to  be  prepared  with  formal  proof  of  service  of  those 
pleadings,  in  order  to  the  bringing  on  of  the  motion,  in  case  the 
opposite  party  should  not  appear.  See  Darrow  v.  Miller,  above 
cited. 

In  Woodworth  v.  Bellows,  4  How.  24,  cited  in  the  last  chap- 
ter, judgment  was  given  for  the  plaintiff  at  once,  upon  an  an- 
swer merely  directed  to  the  adjudication  of  equities  between 
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co-defendaots,  and  not  setting  up  any  defence  whatever  as 
against  the  plaintiff's  right  to  relief. 

The  form  of  a  notice  of  motion  for  judgment  as  above,  will 
be  found  in  the  Appendix.  Of  course,  the  above  observations, 
and  the  cases  above  cited,  are  equally  applicable  to  the  case  of 
a  frivolous  reply,  and  to  the  application  for  judgment  thereon, 
as  iadeed  expressly  provided  by  the  section  in  question. 

Objections  of  the  above  nature  cannot  be  split  up  into  seve- 
ral motions.  They  must  all  be  embodied  in  the  original  notice, 
or  relief  will  not  be  granted  on  a  subsequent  application.  Thus, 
in  Desmond  v.  Wooljf,  6.  L.  O.  389,  1  C.  R.  49,  a  motion  to 
take  a  demurrer  off  the  file  as  frivolous  was  denied,  a  previous 
motion  to  set  it  aside  as  irregular  having  been  made  and  failed. 
All  possible  objections  to  a  pleading  should  accordingly  be  well 
considered,  before  moving  to  set  it  aside  on  any  one  ground ; 
and,  if  more  than  one  appear,  the  demand  for  relief  should  be 
shaped  accordingly,  and  with  sufficient  comprehensiveness. 

If  none  of  the  above  objections  exist  to  the  defence  set  up, 
or  if  any  of  them  be  taken  and  fail,  the  plaintiff,  before  taking 
the  decisiTe  course  of  either  demurring  or  replying  to  that 
defence,  should  carefully  look  over  the  complaint  a  second  time, 
and  consider  whether  any  new  matter  alleged  by  the  defend- 
ant has  so  far  altered  the  statement  of  circumstances  under 
which  issue  will  have  to  be  joined,  as  to  render  it  expedient  for 
him  to  amend  his  complaint ;  or  whether  any  other  reasons  ex- 
ist which  may  render  such  a  course  advisable*  such  as  omis- 
sions on  his  part  to  put  his  case  in  the  bestipossible  light,  facts 
subsequently  come  to  his  knowledge,  or  other  considerations 
of  an  analogous  nature.     The  present  is  the  point  at  which  a 
full  consideration  of  this  subject  is  peculiarly  fitting,  because, 
if  he  permit  the  twenty  days  allowed  for  reply  after  the  ser- 
vice of  his  adversary's  pleading  to  elapse  without  amending,  it 
will  be  no  longer  competent  for  him  to  do  so  as  of  course  there- 
after, and  a  special  application  to  the  court  for  leave  for  that  pur- 
pose will  be  necessary. — V.  Snyder  v.  White^  6  How.  821,  and 
other  cases  before  cited.     Of  course  the  above  period  of  twenty 
days  is  spoken  of,  with  the  necessary  reservation  as  to  the 
effect  of  service  by  mail,  where  admissible,  in  doubling  that 
period.    The  effect  of  an  amendment,  in  putting  back  the  case, 
as  it  were,  to  the  period  of  the  original  service  of  the  com- 
plaint, and  reopening  it,  both  with  reference  to  the  nature  of 
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the  answer  which  may  be  put  in  by  the  defendant,  and  the 
time  which  will  be  allowed  to  him  for  that  purpose,  will  not  be 
forgotten. 

In  Oroshons  v.  Lyons^  1  C.  R.  (N.  S.)  348,  it  was  held  that, 
where  an  answer  of  another  action  pending  has  been  put  in  by 
the  defendant,  it  will  be  irregular  for  the  plaintiff  to  reply  to 
such  answer ;  and  that  the  proper  practice  will  be  for  him  to  apply 
at  once  for  a  reference  upon  that  particular  point,  the  result  of 
which  will  at  once  dispose  of  the  preliminary  question.  See, 
also.  Farmers^  Loan  and  Trust  Co,  v.  Hunt^  1  C.  R.  (N.  S.)  1. 

If  the  plaintiff  do  not  consider  any  amendment  to  be  ne- 
cessary, and  is  satisfied  to  let  the  cause  go  to  issue  on  the 
pleadings,  as  they  are,  the  defendant's  demurrer,  when  takeoi 
will  have  to  come  on  for  argument,  as  an  issue  of  law,  in  due 
course,  and  in  the  first  instance,  and  before  the  trial  of  issues 
of  fact,  if  such  issues  be  raised  collaterally  in  other  portions 
of  the  pleadings.  The  measures  for  this  purpose,  will  be  here- 
after considered. 

A  question  is  raised  in  the  Farmers^  Loan  and  Trust  Company 
v.Hunt^l  C.  R.  (N.  S.)],  as  to  whether  the  same  course  ought 
not  to  be  pursued,  where  the  defendant  has  demurred  by  an- 
swer ;  l^ut  the  soundness  of  this  view  appears  doubtful,  inasmuch 
^s,  an  issue  of  fact  being  necessary  to  be  tried  in  this  case, 
in  order  to  make  the  objection  itself  apparent,  there  seems 
no  reason  why  the  whole  of  such  issues  should  not  be  dis- 
posed of  simultaneously.  If  the  facts  necessary  to  ground 
the  demurrer  be  admitted  by  the  reply,  the  question  might 
probably  then  be  held  to  become,  de  facto^  an  issue  of  law,  and 
to  be  triable  as  such. 

If  the  defence  be  by  answer,  the  first  point  to  be  considered 
'  is  as  to  whether  such  answer  may,  or  may  not  be  demurred 
to  for  insufficiency,  under  the  power  given  for  that  purpose, 
in  section  153  ;  the  second,  as  to  whether,  under  the  provisions 
of  that  section,  it  does  or  does  not  require  a  reply  :  both  which 
subjects,  and  the  course  to  be  adopted  thereupon,  will  be  con- 
sidered in  the  next  chapter. 

Before  proceeding,  however,  to  this  branch  of  the  subject,  it 
may  not  be  superfluous  to  remark  that,  if  the  defence  set  up 
be  so  complete  as  to  leave  the  plaintiff  no  chance  of  success, 
it  is  competent  and  would  be  highly  advisable  for  him  to 
discontinue  his  cause,  at  this  point,  and  before  issue  is  finally 
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joined,  in  order  to  avoid  the  increase  of  expense  which  that 
step  will  entail.  The  amount  of  costs  payable  by  him  in  such 
event,  will  appear  hereafter,  in  the  chapter  devoted  to  the 
consideration  of  that  subject ;  and  the  different  cases  showing 
that  he  cannot  discontinue  without  payment  of  all  which  the 
defendant  can  then  claim,  will  there  be  cited.  No  particular 
form  is  requisite  for  the  notice  of  discontinuance  but  it  should 
of  course  be  in  writing,  be  duly  and  properly  served,  and  be 
accompanied  with  a  tender  of  the  full  amount  of  costs  and  dis- 
bursements then  actually  due,  as  above  referred  to. 


CHAPTER    VI. 

OF  REPLY  OR  DEMURRER  TO  ANSWER,  AND  OF  THE  DEFENDANTS 
PROCEEDINGS  THEREON,  WHERE  ADMISSIBLE. 


The  provision  of  the  Code  with  respect  to  these,  the  re- 
sponsive pleadings  on  the  part  of  the  plaintiff,  to  any  new  mat- 
ter set  up  in  the  answer,  is  contained  in  section  153,  and  runs 
as  follows : — 

§  153.  When  the  answer  contains  new  matter  constituting  a  coun- 
ter-claim, the  plaintiff  may,  within  twenty  days,  reply  to  such  new 
matter,  denying  generally  or  specifically  each  allegation  controverted 
by  him,  or  any  knowledge  or  information  thereof  sufficient  to  form 
a  belief;  and  he  may  allege,  in  ordinary  and  concise  language, 
without  repetition,  any  new  matter,  not  inconsistent  with  the  com- 
plaint constituting  a  defence  to  such  new  matter  in  the  answer ;  or 
he  may  demur  to  the  same  for  insufficiency,,  stating  in  his  demurrer 
the  grounds  thereof,  and  the  plaintiff  may  demur  to  one  or  more  of 
several  counter-claims  set  up  in  the  answer,  and  reply  to  the  residue. 

The  alteration  effected  by  the  last  amendment  in  this  respect 
is  important,  as,  under  the  previous  Codes,  including  that  of  1851, 
the  statement  of  any  new  matter  whatever  in  the  answer,  that  of 
constituting  a  defence,  involved  the  necessity  of  a  reply  on  the 
part  of  the  plaintiff,  in  order  to  the  due  joinder  of  issue  in 
regard  to  such  new  matter.  Under  the  present  section, 
such  reply  is  only  necessary  where  the  new  matter  so  set  up 
constitutes  a  counter-claim.    In  relation  to  other  matter  set  up 
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in  the  answer,  it  is  provided  by  sec.  168,  as  now  amended,  that 
^the  allegation  of  new  matter  in  the  answer,  not  relating  to  a 
counter-claim,  is  to  be  deemed  controverted  by  the  adverse 
party,  as  upon  a  direct  denial  or  avoidance,  as  the  case  may 
require.''  The  letter  of  this  last  section  seems  clearly  to  re* 
lieve  the  plaintifT  from  the  necessity  of  a  reply,  in  any  case 
where  no  counter-claim  is  made,  and  to  provide  for  the  trial 
of  an  implied  instead  of  an  expressed  issue  upon  any  new  mat* 
ter,  first  raised  by  the  answer. 

How  this  system  may  work  in  practice,  and  whether  its  ef- 
fect will  be  to  simplify  the  joinder  and  trial  of  issues  of  this 
description,  remains  to  be  settled  by  judicial  interpretation. 
Until  its  exact  construction  has  been  established,  and  the  exact 
limits  of  the  term  counter-claim,  clearly  defined,  perhaps  the 
more  prudent  course  will  be  to  serve  a  reply,  joining  issue,  in 
form,  as  heretofore,  in  all  cases  where  new  matter  is  alleged. 
The  possible  operation  of  sec.  154,  left  unamended,  under 
which,  as  it  yet  stands,  the  defendant  may  move  for  judgment, 
if  new  matter  constituting  a  defence  be  not  replied  to,  seems 
to'require  consideration. 

The  law  on  the  subject  of  demurrer  to  answer  is,  in  a 
general  point  of  view,  the  same  as  that  as  to  demurrer  to 
complaint,  the  chapter  on  which  head  should  accordingly 
be  referred  to.  The  scope  of  the  former  is,  however,  of  a  more 
restricted  nature,  inasmuch  as  it  will  only  lie  for  insufficiency  ; 
the  other  five  heads  of  objection,  pointed  out  in  section  144, 
as  cited  in  that  chapter,  being  inapplicable  to  this  stage  of  the 
action. 

Demurrer  at  this  stage,  is  subject  to  precisely  the  same 
general  conditions  as  demurrer  on  the  part  of  the  defendant. 
The  grounds  must  be  distinctly  stated,  and  the  facts  in  relation 
to  the  answer,  or  particular  ground  of  defence  demurred  to, 
must  not  be  traversed,  so  as  to  create  an  issue  of  fact  on  the 
same  allegation.  Thus,  in  Chrk  v  Van  Deuaon^  3  C.  R.  219, 
averments  first,  that  the  plaintiff  had  no  knowledge  or  infor* 
mation  as  to  allegations  contained  in  the  answer ;  and  second, 
that  such  allegations  contained  no  fact,  constituting  any"defence, 
were  held  to  be  bad,  as  regarded  the  latter  portion  of  the  sen- 
tence, such  portion  being  in  effect  a  demurrer,  without  admit- 
ting the  allegations  demurred  to,  but,  on  the  contrary,  raising 
an  issue  of  fact  thereon,  and  thus  falling  within  the  general 
principles  on  that  subject,  as  before  laid  down. 
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Demurrer  will  not  He  to  part  of  an  entire  ground  of  defence. 
--Cdbb  V.  Frazee^  4  How.  418,  3  C.  R.  48,  before  cited,  under 
the  head  of  demurrer.     So,  also,  in  Smiik  v.  Cfreentn,  2  Sandf. 
702,  it  is  laid  down  that  a  plaintiff  can  demur  to  an  answer,  ^ 
only  for  defects  in  respect  of  the  new  matter  set  up  by  way  of  ' 
avoidance.     He  cannot  demur  thereto  in  respect  of  irrelevant 
and  redundant  matter,  or  in  respect  of  indefinite  or  uncertain 
allegations.     His  remedy,  in  those  cases,  is  by  motion  under 
sec.  ]60;  nor  will  a  demurrer  lie,  in  respect  of  an  omission  to 
deny  allegations  in  a  complaint,  as  prescribed  by  sec.  149.     If 
not  denied,  the  matter  must,  under  sec.  168,  be  taken  as  true. 
Ofcourse,  in  both  these  cases,  a  motion,  under  sec.  160,  to  strike 
out  the  matter  objected  to,  would  have  been  the  defendant's 
proper  remedy.     See  other  decisions  to  a  similar  effect  cited  in 
the  previous  chapters. 

A  long  and  elaborate  discussion  on  the  subject  of  demurrer  to 
answer  will  be  found  in  the  recent  case  of  Fry  v.  Bennett,  9  L.  0. 
3S0, 1 C.  R.  (N.  S.)  288,  decided  by  the  general  term  of  the  supe- 
rior court,  and  by  which  the  authority  of  Smith  v.  Oreenin,  above 
cited,  is  fully  confirmed.  In  the  course  of  the  opinion  of  the  court, 
delivered  by  Duer^  «7i,  the  following  general  principles  are  laid 
down :  ^^  If  those  parts  of  the  answer  which  are  covered  by  the 
demurrer,  tender  a  plain  issue  on  any  material  allegation  in  the 
complaint,  or  set  up  a  valid  defence,  the  demurrer  must  be  over- 
ruled ;  while,  on  the  other  hand,  it  must  be  allowed,  if  the  issues 
which  are  formed  are  wholly  immaterial,  or  the  defences  set  , 
up  are  insuflUcient  in  law.**  **An  answer  is  deemed  insufficient  \ 
in  the  sense  of  the  Code,  not  only  where  it  sets  up  a  defence 
which  is  groundless  in  law,  but  when,  in  the  mode  of  stating  a 
defence,  otherwise  valid,  it  violates  those  primary  and  essential 
rules  of  pleading,  which  the  Code  has  studiously  retained.  Al- 
legations of  mitigating  circumstances  were  held  to  be  demurra- 
ble in  that  particular  case,  such  allegations  forming  part  of  an 
attempted  justification,  not  sufficiently  pleaded.  If  matter  of 
this  last  description  be  pleaded,  it  ought  distinctly  to  appear 
that  it  was  introduced  for  that  purpose  only,  and  not  relied  on 
in  bar  to  the  action,  otherwise  demurrer  will  lie.  It  was  also 
held  that  the  omission  to  demur  to  portions  of  the  answer  coh- 
tainmg  matter  of  this  nature,  but  no  defence  to  the  action  in 
general,  formed  no  ground  of  objection  to  the  demurrer  as  put 
in;  and  likewise,  that  the  question  as  to  whether  a  publication  is, 
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or  is  not  privileged,  may  properly  be  raised  as  demurrer.  On 
the  argument  of  a  demurrer  of  this  nature,  it  is  competent  for 
the  defendant  to  attack  the  complaint,  but  the  grounds  of  attack 
must  be  such  as  would  have  entitled  him  to  a  judgment,  bad  he 
elected  to  demur  instead  of  answering ;  if  they  fall  short  of  this, 
he  cannot  do  so.  See,  also,  Schwab  v.  Fumiss^  1  C.  R.  (N.  S.) 
342. 

In  Newman  v.  OUo^  10  L.  0.  14,  it  was  held,  on  similar  grounds 
to  those  laid  down  in  Fry  v.  BenneU,  as  above  cited,  that  mat- 
ter pleaded  in  mitigation  only  is  not  a  defence,  either  in  whole 
or  in  part,  and  is  therefore  not  a  subject  of  demurrer,  nor  is  the 
plaintiff  bound  to  traverse  such  matter  in  his  reply. 

In  Hyde  v.  Cbnrad,  6  How.  112,  3  C.  R.  162,  a  general  de- 
murrer, that  *'  the  facts  stated  in  the  answer  did  not  constitute 
a  sufficient  defence/'  was  upheld,  as  a  sufficient  statement  of 
the  grounds  of  demurrer  for  insufficiency.  The  answer  in  that 
case,  was  simply  the  old  plea  of  ^^plene  administravit^  which, 
as  before  stated  under  the  head  of  answer,  was  held  in  that 
case,  and  also  in  Belden  v.  KhowUon  unreported,  to  be  no  defence 
at  all.  The  same  was  held  in  reference  to  a  demurrer  in  slan- 
der, in  Anibal  v.  Hunter,  6  How.  255 ;  1  C.  R.  (N.  S.)  403. 

If,  however,  an  objection  exist  to  the  answer,  and  be  not 
stated  amongst  the  grounds  of  demurrer,  it  cannot  be  raised 
on  the  argument ;  the  plaintiff  will,  on  the  contrary,  be  confined 
to  the  objections  specifically  taken. — Kneiss  v.  Scligman,  5  How* 
425 ;  8  Barb.  S.  C.  R.  439. 

A  plaintiff  may  demur  to  a  denial  in  an  answer ;  ^  the  same,** 
in  sec.  153,  as  above  cited,  refers  to  the  answer  as  such,  aod 
not  merely  to  •*  new  matter'*  in  it. — Hopkins  v.  Everett^  6  How 
159 ;  3  C.  R.  150.  A  conjunctive  denial  of  three  separate  alle- 
gations was  there  held  to  be  bad  :  **  The  denial  should  have 
been  of  each  charge  disjunctively,  if  the  defendant  intended  to 
put  the  whole  of  them  in  issue." 

In  Levns  v.  Kendall,  6  How.  59 ;  1  C.  R.  (N.  S.)  402,  a  de- 
murrer to  answer  in  slander  was  allowed,  on  the  ground  of  such 
answer  being  hypothetical. 

In  The  People  v.  Fan  Renssellaer^  8  Barb.  189,  a  demurrer  to 
answer  was  allowed  on  the  ground  that  a  simple  allegation  of 
adverse  possession  was  bad,  as  against  the  people,  in  an  action 
brought  by  them  for  recovery  of  real  property  ;  and  that  the 
facts  of  such  adverse  possession,  or  of  an  adverse  title,  must  be 
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apecially  pleaded.     This  case  is,  however,  overruled  by  Tfie 
People  V.  Amoid^  4  Coonst.  508.     See  heretofore,  under  the  i 
heads  of  Answer  and  Limitations. 

Id  Seward  v.  Miller j  6  How.  31S,  it  was  held  that  an  answer, 
containing  a  general  instead  of  a  specific  denial  of  the  plain- 
tiff's case,  as  required  by  the  Code  of  1851,  was  insufficient 
and  demurrable  as  such.  The  former  practice  is,  however,  re- 
stored by  the  last  amendment,  and  a  general  denial  is  now  ad- 
missible, as  before  noticed. 

An  answer,  assuming  to  answer  the  whole  complaint,  but 
which  only  showed  a  defence  to  part,  was  held  bad  upon  de- 
murrer in  ThunA  v.^TaJratA,  6  How.  196 ;  1  C.  R.  (N.  S.)  316. 

In  Wtlaon  v.  Bobmson^  6  How.  1 10,  a  demurrer  was  allowed 
to  an  answer  in  false  imprisonment,  it  appearing  that  the  arrest 
complained  of  had  been  made,  without  jurisdiction  having  been 
duly  acquired  by  the  officer  who  issued  the  warrant. 

In  relation  to  the  subject  of  reply,  it  must  be  borne  in  mind 
that,  under  the  Codes,  whether  original  or  amended,  this  plead- 
ing hasnever  been  necessary,  where  the  answer  did  not  contain 
allegations  of  new  matter.  If  such  answer  amount  to  nothing 
more  than  a  mere  denial  or  traverse  of  the  plaintiff's  case,  a 
sufficient  issue  is  joined  on  the  pleadings  as  they  stand.  See 
observations  at  the  commencement  of  the  chapter,  on  the  effect 
of  the  recent  amendment,  extending  this  same  principle  to  all 
defensive  allegations  whatsoever,  where  no  counter-claim  is 
set  up. 

In  Isham  v.  WtMamson^  7  L.  O.  340,  after  deciding  that  the 
plaintiff's  right  to  take  objections  to  irrelevant  matter  in  the 
answer  was  gone  by  delay,  the  learned  judge  proceeded  as  fol- 
lows :  **  The  plaintiff,  however,  need  not  be  embarrassed  in  his 
reply,  by  reason  of  any  irrelevant  matter  in  the  answer.  State- 
ments which  have  nothing  to  do  with  the  case,  and  are,  there- 
fore, immaterial,  expressions  of  opinion  merely,  and  insinuations 
tending  to  throw  discredit  on  the  motives  of  the  plaintiff,  if 
found  in  the  answer,  need  not  be  replied  to."  ^  It  is  only  & 
material  allegation,  which,  if  not  controverted  by  the  answer 
or  reply,  il  to  be  taken  as  true." — ^Sec.  168.  See,  also,  BartOTif. 
V.  Sachett^  8  How.  358, 1  C.  R.  06,  below  cited.  It  is  obvious- 
that  the  proper  course  would,  in  the  cases  last  cited,  have  been 
to  move  under  sec.  160. 

In  CHesBm  v.  Gimm,  1  C.  R.  (N.  S.)  414,  it  was  held  as  fol- 
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lows :  ^  In  an  action  on  a  promissory  note,  an  answer  averring 
payment  is  not  pleading  new  matter,  which  it  is  necessary  to 
controvert,  for  it  is  merely  taking  issue  on  a  materia]  averment 
of  the  breach  of  the  contract." 

''An  issue  is  joined  when  there  is  a  direct  affirmation  and  de- 
nial of  the  fact  in  dispute,  and  it  makes  no  difference  whether 
the  affirmative  or  the  negative  is  first  averred." 

"  In  an  action  on  a  promissory  note,  the  plaintiff  must  prove, 
1st.  The  identity  of  the  note;  2d.  His  interest  in  it ;  3d.  That 
defendant  is  a  party  to  it ;  and  4th.  That  defendant  has  not 
performed  his  contract.  The  possession  of  the  note  by  the 
plaintiff  is  prirm  facie  evidence  that  it  is  not  paid,  and  an  aver- 
ment of  payment  is  not,  therefore,  new  matter,  but  merely  in 
denial  of  a  material  allegation  in  the  complaint." 

It  has  also  been  held  that  an  answer  merely  denying  the 
plaintiff's  case,  and  containing  no  new  matter,  need  not  be  re- 
plied to.  The  defendant,  in  this  case,  cannot  move  for  judgment 
under  sec.  154 ;  his  remedy  is  to  notice  the  cause  for  trial. — 
Brown  v.  Spear,  5  How.  146 ;  3  C.  R.  192  ;  9  L.  O.  97. 

Where  the  defendant  served  an  answer  and  a  demurrer 
annexed  to  it,  and  subsequently,  after  reply,  served  what  ^was 
called  an  amended  answer,  but  which  was  in  fact  another  copy 
of  the  former  answer,  without  the  demurrer,  it  was  held  that 
the  plaintiff  was  not  bound  to  serve  a  second  reply,  and  the  de- 
fendant's motion  for  judgment  was  denied  with  costs. — Howard 
V.  The  Michigan  Southern  Railroad  Oompany^  5  How.  206 ;  3  C. 
R.  213. 

In  Beals  v.  Cameron^  3  How.  414,  where  the  defendant  pleaded 
that  another  suit  was  pending  for  the  same  cause  of  action,  and 
the  plaintiff  replied  that  that  suit  was  discontinued,  such  reply 
was  held  to  be  good,  it  being  true  at  the  time  when  it  viras 
put  in. 

The  plaintiff,  as  respects  reply,  has  the  same  power  to  trav- 
erse new  matter,  by  denial  of  knowledge,  &c.,  sufficient  to  form 
a  belief,  as  the  defendant  has  with  regard  to  answer.  Such  a 
reply  controverts  specifically,  and  is  sufficient  to  raise  an  issue. 
— Doreinus  v.  Lewis,  8  Barb.  S.  C.  R.  124.  See,  Ifkewise,  the 
recent  case  of  Oilchrist  v.  Stevenson^  9  Barb.  S.  C.  R.  9. 

The  questions  which  have  arisen  as  to  real  estate  cases  re- 
moved from  a  justices'  court,  have  been  already  noticed,  and 
.  the  -conHicting  cases  on  the  subject  cited,  under  the  heads  of 
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Answer,  and  of  the  jurisdiction  of  those  tribunals.     It  seems 
DOW  settled,  that  the  pleadings  in  these  cases  must  follow  the  * 
ordinary  form>  and  that  a  reply,  where  requisite,  is  admissible, 
which  at  first  was  doubted. 

An  answer,  merely  denying  joint  ownership  on  the  part  of 
plaintiff's  who  sued  as  partners,  was  held  in  Walrod  v.  Bennett, 
6  Barb.  S  C,  R.  144,  to  be  material,  and  necessary  to  be  re- 
plied to.  Under  the  recent  amendment,  no  reply  would  be 
necessary,  a  suiScient  issue  being  already  raised. 

In  Barton  v.  Sackett,  3  How.  368,  1  C.  R.  96,  it  was,  under 
the  original  Code,  held  unnecessary  to  reply  to  allegations  as  to 
the  legal  construction  and  effect  of  written  instruments,  or  as 
to  the  intent  and  meaning  of  parties  in  executing  a  written 
contract.  The  adverse  party's  right  to  treat  uncontradicted 
averments  as  admitted,  was  there  held  to  be  confined  to  aver- 
ments of  fact,  and  not  to  extend  to  allegations  of  the  nature 
above  referred  to,  though  of  course  an  averment  of  mistake  or 
sarprise  in  executing  such  agreement,  would  have  been  dif- 
ferent. 

InlfenriU  v.  Shcum^  1  C.  R.  68,  the  plaintiff  was  allowed  to 
reply  upon  terms,  after  the  cause  had  been  actually  heard  be- 
fore a  referee,  on  an  allegation  that  his  attorney  had  omitted  to 
do  80  through  mistake. 

No  particular  form  is  necessary  with  respect  to  the  reply  to 
be  put  in.  The  allegations  in  it,  as  directed  to  the  new  matter 
necessary  to  be  traversed  or  met  by  counter  allegations,  are, 
^mutati8\  mutandisy*  precisely  similar  to  those  in  answer,  and 
are  subject  to  all  the  same  incidents,  as  to  form  of  averment  or 
otherwise.   Of  course,  the  utmost  attention  will  be  paid,  to  leave 

Page  293, /iW  39. 
Rule  87,  inserted  on  the  recent  revision,  which  provides,  that 
in  all  cases  of  more  than  one  distinct  cause  of  reply,  the  eame 
shall  not  only  be  separately  stated,  but  fUinly  nnmbered,  mmst 
be  carefully  observed  for  the  future. 

On  service  ot  the  reply,  ine  ueieuubut  nuo  !.».«>  >^s^~. —  .^  . 
to  him  for  testing  the  sufficiency  of  that  pleading. 

The  first  of  these  courses  is  the  power  to  move  to  strike  out 
irrelevant  or  redundant  matter,  which  has  been  before  treated 
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of,  and  the  cases  cited,  in  the  introductory  chapter,  and  in  those 
as  to  complaint  and  answer. 

The  second  of  these  courses  is  a  demurrer  to  such  reply  as 
insufficient,  as  especially  provided  for  by  section  155. 

It  will  be  seen  that  this  power  is  precisely  analogous  to  the 
plaintiiT's  right  to  demur  to  the  answer,  as  commented  upon  in 
the  earlier  portion  of  this  chapter,  and  that  the  observations 
there  made,  or  referred  to,  are  equally  applicable. 

It  would  seem  that,  in  certain  cases,  a  reply  may  be  unad- 
visable,  without  previous  proceedings  in  the  nature  of  a  refer- 
ence, or  otherwise. — V.  Oroshons  v.  Lyons,  1  C.  R.  U.  S.  348. 
If  such  a  case  should  occur  in  practice,  of  course  an  order  ex- 
tending the  time  to  reply  until  after  the  result  of  the  proceed- 
ing should  be  applied  for,  a  notice  to  the  adverse  party  may 
probably  be  necessary. 

The  following  cases  have  especial  reference  to  the  subject  of 
demurrer,  as  above : 

A  reply  not  involving  a  traversable  fact,  but  merely  stat- 
ing a  conclusion  of  law,  will  be  held  bad  upon  demurrer. — 
Bentley  v.  Jones,  4  How.  202,  in  which  case  the  plaintiff  merely 
denied  '*  that  the  defendant  had  any  interest  in  the  premises," 
without  showing  bow  he  became  divested  of  an  interest,  alleged 
by  his  answer  to  be  vested  in  him. 

In  Bae  v.  The  Washington  Mutual  Insurance  Company^  6 
How.  21,  a  demurrer  to  reply  for  insufficiency,  stating  various 
grounds  of  objection,  and  pleading  that  the  reply  was  insuffi- 
cient on  the  ground  of  those  defects,  was  refused  to  be  stricken 
out  as  frivolous,  though  no  opinion  was  given  as  to  the  ultinuite 
result  of  such  demurrer. 

The  motion  there  made,  i.  e.,  that  the  demurrer  should  be 
stricken  out,  was  held  not  to  be  for  judgment  on  the  demurrer 
under  section  247,  and  that,  therefore,  such  motion  could  not  be 
granted  under  that  section,  or  on  the  short  notice  of  five  days 
thereby  prescribed.  See  Barrow  v.  Miller,  5  How.  247,  3  C.  R. 
241,  before  cited.  In  Slocum  v.  Hooker,  10  L.  O.  49,  an  action 
brought  against  two  adult  joint  contractors,  and  defended  on  the 
ground  of  a  third  not  having  been  joined,  a  reply  that  such  third 
joint  contractor  was  an  infant,  was  held  to  be  good,  and  that 
the  action  was  well  brought ;  and,  the  defendant  having  de- 
murred, judgment  was  given  for  the  plaintiff  upon  the  demur- 
rer. 
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It  might  possibly  be  held  that  it  is  also  competent  for  the  defend- 
ant to  move,  under  section  152,  to  strike  out  an  objectionable 
reply,  as  a  "  sham  or  irrelevant  defence." — See  Rxe  v.  Wash^ 
ington  MtUual  Insurance  Oompanyy  abo^e  cited  ;  though  it  may 
perhaps  admit  of  a  doubt,  whether  that  section  can  be  legiti- 
mately extended  so  as  to  include  other  defences  than  those 
made  by  answer. 

Another  proceeding  open  to  the  defendant,  if  the  circum- 
stances admit,  is  to  move  for  judgment  on  the  reply  as  frivo- 
lous, under  section  247.  See  previous  observations  as  to  this 
remedy,  both  generally,  and  in  reference  to  a  frivolous  demur- 
rer  or  answer. 

An  important  remedy  is  also  given  to  the  defendant  by  sec- 
tion 154,  which  runs  as  follows. 

§  154.  If  the  answer  contain  a  statement  of  new  matter  oonsti- 
taiing  a  defence,  and  the  plaintiff  fail  to  reply  or  demur  thereto 
within  the  time  prescribed  by  law,  the  defendant  may  move,  on  a  no- 
tice of  not  less  than  ten  days,  for  such  judgment  as  he  is  entitled  to 
upon  such  statement,  and  if  the  case  require  it,  a  writ  of  inqniry  of 
damages  may  be  issued. 

Though  in  terms  somewhat  inconsistent  with  section  153  as 
it  now  stands  amended,  no  doubt  this  section  will  be  held  to 
be  controlled  by  that  amendment,  and  that,  where  new  matter 
in  the  answer  goes  to  defence  only,  and  does  not  constitute  a 
counter  claim,  a  motion  of  this  description  will  be  inadmissible. 

In  Brown  v.  Spear,  5  How.  146,  3  C.  R.  192,  9  L.  O.  97,  it 
was  held  that  the  above  section  clearly  relates  only  to  an  an- 
swer which  relies  on  new  matter  constituting  a  defence,  and 
not  to  an  answer  by  which  the  plaintiff's  case  was  merely 
traversed,  no  material  additional  matter  being  stated.  It  was 
held  that  all  the  papers  needed  on  such  a  motion  are  the  sum- 
mons, complaint,  answer,  and  notice  of  motion.  Where,  how- 
ever, the  plaintiff  is  not  likely  to  appear^  it  would  be  advisable 
to  be  prepared  with  fqrmal  proof  of  the  service  of  the  plead- 
ings, on  which  to  ground  the  order  by  default. — See  Darrovo  v. 
Jbft22sr,  5  How.  247 ;  3  0.  R.  241.  For  form  of  notice  of  motion 
see  Appendix. 

It  seems  clear,  that  if  any  allegation  in  the  answer  constitute, 
if  admitted,  a  complete  defence,  the  defendant,  on  the  plaintiff's 
failure  to  plead  thereto,  may  proceed  under  the  above  section. 
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The  test  as  to  the  admissibility  of  a  motion  of  this  descrip- 
tion would  seem  to  be,  whether  the  defence  set  up  in  the  an- 
swer is,  in  its  nature,  integral  or  collateral.  In  Comstock  v. 
Eailocky  1  C.  R.  (N.  S.)  200,  it  was  held  that  *'  when  an  answer 
sets  up  as  a  distinct  and  substantive  defence,  a  denial  of  the 
cause  of  action ;  and  also,  as  may  be  done,  sets  up  new  matter 
in  avoidance  or  bar,  it  will  not  be  proper  to  give  judgment  for 
the  defendant  on  motion,  because  of  the  want  of  a  reply  to  such 
new  matter,  for  the  reason  that  there  still  remains  an  issue  of 
fact,  which  is  still  to  be  disposed  of,  and  which  may  yet  ter- 
minate the  suit  in  favor  of  the  plaintiff.  But,  when  the  distinct 
cause  of  defence  is  substantially  new  matter,  and,  in  pleading 
it,  it  becomes  necessary  to  deny  some  of  the  allegations  in  the 
complaint,  and  there  is  no  other  denial  in  the  pleading  than 
such  denial,  forming,  as  it  does,  part  of  the  defence  of  new 
matter:  if  the  plaintiff  omits  all  reply,  the  case  comes  within 
the  154th  section  of  the  Code,  and  judgment  may  be  given  for 
want  of  a  reply."  A  motion  for  that  purpose  was  accord- 
ingly granted  in  that  case,  the  facts  bringing  it  within  the  prin- 
ciple above  laid  down. 

The  observations  above  made  have  reference  to  the  Code 
of  1851,  and  the  previous  measures.  Under  the  recent  amend- 
ments, a  motion  of  this  description  would  seem  to  be  impractic- 
able, except  in  the  case  of  a  counter-claim,  exceeding  the  plain- 
tiff's demand,  and  omitted  to  be  replied  to. 

If  none  of  the  above  courses  be  taken  by  the  defendant,  and 
the  reply  disclose  new  facts,  necessary  to  be  met  by  counter- 
allegations  on  his  part,  before  issue  can  be  properly  joined  on 
the  pleadings  as  they  stand,  it  is  competent  for  him  to  amend 
his  answer  as  of  course,  within  the  usual  period  after  service 
of  the  reply.  Cussm  v.  Whalon,  5  How.  802 ;  1  C.  R.  (N.  S.) 
27 ;  Seneca  Oounty  Bank  v.  Oarlinghousey  4  How.  174,  and 
other  cases  before  cited,  under  the  head  of  correction  of  plead- 
ings. Of  course,  if  he  take  that  step,  he  does  so  subject  to  the 
contingency  of  the  plaintiff's  amending  l)is  complaint  in  conse- 
quence, and  of  the  whole  circle  of  pleading  having  to  be  gone 
through  a  second  time. 

The  above  proceedings  being  exhausted,  issue  is  now  joined^ 
and  the  effect  of  the  completion  of  the  pleadings  as  regards 
specific  allegations  of  fact,  is  laid  down  by  section  108,  as  fol- 
lows; 
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§  168.  Every  material  allegation  of  the  complaint,  not  contro- 
yerted  by  the  answer,  as  prescribed  in  section  one  hundred  and 
forty-nine ;  and  every  material  allegation  of  new  matter  in  the 
answer,  constituting  a  counter-claim,  not  oontroverted  by  the  reply 
as  prescribed  in  section  one  hundred  and  fifty-three,  shall,  for  the 
purposes  of  the  action,  be  taken  as  true.  But  the  allegation  of  new 
matter  in  the  answer,(not  relating  to  a  counter-claim,  or  of  new  mat- 
ter in  a  reply^is  to  be  deemed  controverted  by  the  adverse  party  as 
upon  a  direct  denial  or  avoidance,  as  the  case  may  require. 

The  effect  of  the  recent  amendments  in  this  section,  in  rela- 
tion to  averments  in  answer,  assimilating  the  practice  to  that 
already  existent  as  regards  reply,  in  cases  where  no  counter- 
elaim  is  set  up,  has  been  already  noticed. 

It  will  be  seen  that  by  this  section,  and  also  by  the  corre- 
sponding provisions  in  the  previous  measures,  any  new  matter 
alleged  in  the  reply^  need  not  be  specifically  traversed  by 
any  subsequent  pleading,  and  does  not  conclude  the  defendant 
in  any  manner.  Unless,  therefore,  such  new  matter  constitute 
a  feature  in  the  case  which  necessitates  an  attempt  to  join  issue 
in  some  other  form  than  that  presented  by  the  existent  plead- 
ings, it  will  be  scarcely  worth  while  for  the  defendant  to 
amend  his  answer  as  above,  inasmuch  as  his  power  of  bringing 
hi  any  description  of  evidence,  not  entirely  impertinent  to  the 
issue,  as  joined  by  the  pleadings  as  they  stand,  is  thus  specially 
saved,  without  the  necessity  of  any  further  measures  on  his 
part. 

Of  course  co-defendants,  possessing  several  interests,  are  not 
bound  by  each  others  answers,  or  by  any  admissions  contained 
therein.  Still  less,  is  a  defendant,  who  has  not  answered  at  ail, 
bound  by  the  pleading  of  one  who  has. — See  Woodiuorth  v. 
BeUaws,  4  How.  24. 

From  the  time  of  the  service  of  the  reply,  issue  is  to  be  con- 
sidered as  finally  joined,  subject,  during  the  period  allowed 
him  for  that  purpose,  to  the  defendant's  right  to  amend.  Not- 
withstanding  the  temporary  existence  of  that  right,  the  plaintiff 
is,  nevertheless,  at  liberty  to  proceed  with  the  cause,  by  serving 
notices  of  trial,  &c.,  &c.,  immediately  after  the  reply  is  served' 
and  is  bound  to  do  so  at  once,  if  the  defendant  waives  his  right 
to  amend,  either  by  express  notice,  or  by  noticing  the  cause  him- 
self.—Ol^<>n  V.  Whdlon,  6  How.  802,  1  C.  R.  (N.  S.)  27,  above 
cited.    If,  however,  he  take  judgment  within  such  period,  and 


398 


OF  REVIVOB  AND  SUPPLEMENTAL  PLEADING. 


without  such  waiver  on  the  part  of  the  defendant  as  above,  he 
does  so  at  his  peril,  and  under  the  risk  of  having  such  judgment 
set  aside,  if  the  defendant  serve  an  amended  pleading  in  time. 
—  Washburn  y.Herrick^4  How.  15;  2  C.  R.  2;  Dickerson  v. 
Beardsley^  1  C.  R  37. 


CHAPTER   VII. 

OF  REVIVOR  AND  SUPPLEMENTAL  PLEADING. 


Before  passing  on  to  the  ulterior  proceedings  consequent 
on  the  joinder  of  issue,  the  subject  above  stated  requires  notice, 
as  essentially  connected  with  the  question  of  pleading  in  gen- 
eral ;  the  object  proposed  being  to  place  the  cause  in  the  same 
situation  as  if  circumstances,  occurring  subsequent  to  the  joinder 
of  issue,  had  happened  before  that  event,  and  had,  in  conse- 
quence, fornned  part  of  the  original  allegations. 

The  provision  of  the  Code  on  this  subject,  is  contained  in  sec. 
121,  and  runs  as  follows : 

§  121.  No  action  shall  abate  by  the  death,  marriage,  or  other  dis- 
ability of  a  party,  or  by  the  transfer  of  any  interest  therein,  if  ihe 
cause  of  action  survive  or  continue.  In  case  of  death,  marriage,  or 
other  disability  of  a  party,  the  court,  on  motion,  at  any  time  within 
one  year  thereafter,  or  afterwards,  on  a  supplemental  complaint,  may 
allow  the  action  to  be  continued  by  or  against  his  representative  or 
snccessor  in  interest  In  case  of  any  other  transfer  of  interest,  the 
action  shall  be  contined  in  the  name  of  the  original  party ;  or  the 
court  may  allow  the  person  to  whom  the  transfer  is  made,  to  be  sob- 
stituted  in  the  action. 

It  will  of  course  be  observed  that  a  premium  is  here  given 
to  diligence,  and  that,  if  the  plaintiff  move  at  once  in  the  matter, 
his  course  is  easier  and  simpler  than  that  which  he  will  be 
obliged  to  pursue,  in  case  he  delay  his  application  for  more  than 
one  year  after  the  suit  has  abated.  In  the  latter  case,  a  sup- 
plemental complaint  must  be  filed,  and  the  whole  course  of 
proceeding  will  be  precisely  analogous  to  that  on  a  bill  of  re- 
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vivor  and  supplement  under  the  old  chancery  practice.  The 
works  on  that  subject  should  therefore  be  referred  to,  and  the 
directions  there  given  followed,  both  as  to  the  form  and  mode 
of  proceeding ;  and  likewise  as  to  obtaining  the  leave  of  the 
court  in  the  first  instance. 

Where  new  matter,  occurring  subsequent  to  the  service  of 
the  original  complaint,  requires  to  be  pleaded,  a  supplemental 
complaint  will,  in  all  cases,  be  necessary.  Such  new  matter 
cannot  be  introduced,  by  way  of  amendment  of  the  original 
pleading ;  and,  if  so  introduced,  will  be  stricken  out. — Hem- 
fbger  v.  Hiyrrkfajger^  6  How.  13. 

Of  course,  the  filing  of  a  bill  of  revivor  and  supplement,  in- 
volveSy  as  of  necessity,  the  service  of  fresh  process,  and  implies 
a  power  to  the  defendant  to  put  the  fresh  matter  in  issue  in  the 
usual  form. 

It  will  be  remarked  that  the  provision  that  actions  shall  not 
abate  by  death,  marriage,  disability,  or  transfer  of  interest,  is 
only  applicable  to  those  cases  where  the  cause  of  action  sur- 
vives or  continues.  The  rule  of  ^  actio  personalis  moritwr  cum 
ftrsonA^^  still  holds  good  as  to  all  others  not  falling  under  this 
description :  such  as  actions  for  personal  torts,  and  others  of  a 
like  nature.  It  will  be  seen  also,  that  transfer  of  interest  does 
not,  jper^e,  create  an  abatement,  but  that  the  action  may  still  be 
continued  in  the  name  of  the  original  party,  if  thought  expe- 
dient, notwithstanding  such  transfer.  The  case  is  otherwise  as 
to  death,  marriage,  or  any  other  disability,  by  the  occurrence 
of  which,  the  person  entitled  to  sue  or  to  be  sued  becomes 
either  non-existent,  or  personally  incapacitated  from  continuing 
or  personally  defending  the  action  as  originally  brought. 

Of  course,  in  almost  all  cases,  the  parties  entitled  to  revive, 
will  avail  themselves  of  the  short  and  speedy  method  here 
pointed  out,  in  the  event  of  the  application  being  made  within 
one  year  from  abatement.  The  provision  in  question  prescribes 
that  the  application  for  this  purpose  shall  be  made  upon  motion ; 
bat,  for  obvious  reasons,  it  seems  expedient  that  such  motion 
should  be  grounded  upon  a  petition  duly  verified.  See  Rules 
41  and  42.  The  facts  necessary  to  induce  the  court  to  grant 
an  order  of  this  description  being  substantive  facts,going  directly 
to  the  right  of  the  substituted  party  to  sue,  it  is  most  important 
that  the  statement  of  those  facts  should  appear  fully  and  di- 
rectly upon,  and  should,  in  fact,  form  part  of  the  record.    No 
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doubt  they  might  be  shown  by  affidavit,  without  petition ;  and 
there  seems  no  positive  obstacle  to  an  order  being  granted  on 
an  ordinary  notice  of  motion,  as  was  done  in  Wardolph  v.  jBbr^ 
4  How.  358 ;  but  still,  for  the  reasons  above  cited,  petition  will 
be  the  more  convenient  form. 

When  the  application  is  made  by  the  representatives  of  a 
deceased  plaintiff  alone,  they  are  the  proper  petitioners ;  but,  if 
there  be  other  co-plaintiffs,  those  co-plaintiffs  should  be  joined* 
This  appears  clearly  necessary,  though  no  provision  is  made 
upon  the  subject ;  and,  inasmuch  as  all  the  plaintiffs  to  an  action 
must,  of  necessity,  act  in  concert,  and  be  represented  by  the 
same  party,  it  can,  for  the  most  part,  involve  no  practical  in- 
convenience. Where  the  suit  has  abated  by  the  death  of  a 
defendant,  the  former  plaintiffs  should  be  the  petitioners.  Where 
the  application  is  by  the  transferee  of  an  interest,  he  is,  of 
course,  the  proper  applicant.  A  clear  prima  facie  right  to  the 
right  to  contiiyie  must  be  shown,  or  the  order  cannot  be  granted. 
See  St.  John  v.  WeaL  below  cited. 

The  Code  being  entirely  silent  as  to  the  course  of  proceeding 
in  relation  to  an  order  of  this  description,  the  practice  upon  the 
subject  can  only  be  gathered  by  induction,  or  by  analogy  with 
the  course  pursued  on  a  bill  of  revivor  and  supplement,  under 
the  old  practice. 

Where  an  order  of  this  description  is  made  for  the  mere  con- 
tinuation of  the  suit,  by  a  new  plaintiff,  the  order  is  almost  as  of 
course,  on  a  proper  primd  facie  case  being  shown,  but  not,  where 
the  right  to  revive  is  in  any  manner  doubtful.  It  would  seem 
that  in  clear  cases,  this  application  may  be  made  expcarte^  espe- 
cially where  the  defendant  has  not  appeared.  See  ITuiyer  v. 
Mead^  below  cited.  The  better  practice  will,  however,  be  to 
give  notice  to  all  the  defendants,  in  all  except  the  very  simplest 
cases,  either  in  the  ordinary  form,  or  by  means  of  an  order  to 
show  cause.  A  copy  of  the  order  for  revivor,  or  continuation, 
when  made,  should  be  served  on  every  defendant,  and,  where 
made  on  affidavit,  copies  of  the  affidavits  should  be  served  also. 
With  this  service  the  proceeding  would  seem  to  be  complete. 
An  issue  as  to  the  right  of  the  substituted  party  to  sue  being 
tendered  by  the  order  itself,  and  the  proceedings  on  which  it  is 
grounded,  no  amendment  of  the  complaint  seems  to  be  required. 
The  substantive  allegations  of  that  pleading,  and  the  relief  de- 
manded by  it  remain  as  before,  and  the  mere  substitution  of  one 
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name  for  another,  works  no  real  change  in  the  position  of  the 
defendants.  If  it  do  so,  or  if  the  right  of  the  party  to  continue  be 
doabtfuly  it  wiU  then  be  competent  for  the  former  either  to 
oppose  the  granting  of  the  order  in  the  first  instance,  or  to  move 
to  vacate  it  afterwards,  on  affidavit  showing  it  to  have  been 
improvidently  granted.  Where  a  supplemental  complaint  is 
necessary,  of  course  a  copy  of  it  must  be  served  in  the  usual 
manner. 

Such  would  seem  to  be  the  proper  course,  where  the  order  is 
to  revive  or  continue,  by  the  substitution  of  a  fresh  plaintiff; 
where  the  application  is  against  the  representatives  or  success- 
ors in  interest  of  a  deceased  defendant,  the  points  to  be  pro- 
vided for  are  more  in  number.  In  this  case,  service  of  notice 
of  the  application  on  the  parties  proposed  to  be  substituted,  is 
absolutely  necessary,  and,  of  course,  such  service  must  be  per- 
sonal, there  being  no  attorney  in  the  action  as  regards  those 
parties.  The  better  mode  of  doing  this  would  be  by  serving  a 
copy  of  the  petition,  with  a  notice  of  motion  subjoined,  or  if  the 
parties  be  merely  formal,  and  if  no  substantive  relief  be  de- 
manded against  them,  an  ordinary  notice  might  suffice.  It  may 
be  questionable  whether  the  remaining^  original  defendants,  if 
any,  are  not  entitled  to  notice  also ;  and  the  safer  course  will 
be  to  give  it  in  all  cases,  and  likewise  to  serve  a  copy  of  the 
order,  when  made,  upon  the  parties  in  question. 

The  motion  having  been  made  in  due  course,  a  copy  of  the 
order  thereon  should  be  personally  served   upon  each  new 
defendant,  and,  with  it,  should  be  served  a  copy  of  the  original 
summons  and  complaint,  or  a  copy  of  the  summons  and  notice 
of  object  of  suit,  in  cases  where  no  personal  relief  is  demanded. 
Where,  however,  such  party  has  formally  appeared  by  attorney 
on  the  motion,  and  such  attorney  be  willing  to  accept  service  in 
the  usual  manner,  personal  service  may  be  dispensed  with.  If  such 
new  defendant  have  any  personal  interest  in  the  matter,  it  would 
seem  to  be  competent  for  him  to  put  it  in  a  fresh  answer,  if  so 
advised.     If  so,  the  cause  will  then  have  to  go  through  the  or- 
dinary forms  from  that  point,  in  relation  to  any  new  issue  ten- 
dered by  him  ;  but  where,  on  the  contrary,  such  defendant  is  a 
mere  representative  without  any  personal  interest,  and  his  tes- 
tator or  intestate  has  already  answered,  it  will  be  neither  neces- 
sary or  advisable  for  him  to  plead  afresh.    Of  course,  where 
any  of  the  new  defendants  are  infants,  the  usual  forms  as  to  the 
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appointment  of  a  guardian  adlitem^  must  be  complied  with,  be« 
fore  the  plaintiff  will  be  in  a  situation  to  proceed  agabiit  them. 

Forms  of  petition  for  the  above  purposes,  and  of  the  order 
thereupon,  will  be  found  in  the  Appendix. 

In  cases  of  disability  by  marriage,  lunacy,  or  otherwise,  su- 
pervening after  issue  joined,  an  application,  under  sec.  122, 
for  the  purpose  of  bringing  in  the  additional  parties  rendered 
necessary,  such  as,  for  instance,  the  husband  of  a  marrying 
party,  or  the  committee  of  one  becoming  lunatic,  &c.,  &c.,  will 
afford  the  proper  remedy. 

The  following  decisions  have  been  made  under  the  Code  in 
relation  to  the  above  subject. 

The  provisions  of  sec.  121  were  expressly  rendered  retro- 
spective by  sec.  2  of  the  supplemental  acts  of  1848  and  1849, 
but}  notwithstanding,  the  following  difficulties  have  been  sug- 
gested. 

In  Phillips  V.  DrahCj  1  C.  R.  63,  the  court  appears  to  have 
considered  that  an  order  could  not  be  granted  to  revive  a  suit 
commenced  before  the  passage  of  the  Code,  unless  the  defend- 
ant consented  to  such  course ;  and  that  the  only  proper  reme- 
dy in  such  case,  was  a  bill  of  revivor  and  supplement  under 
the  old  practice.  It  may  probably  be  held,  however,  that  the 
recent  amendment  in  section  459  has  obviated  this  objection. 
In  Vrooman  v.  Jones^  5  How.  S69,  1  C.  R.  (N.  S.)  80,  it  was 
held  that  the  above  section,  notwithstanding  that  it  is  in  terms 
made  retrospective  by  section  2  of  the  supplemental  act,  can- 
not be  so  considered,  with  reference  to  transfers  of  interest* 
which  took  place  previous  to  the  passage  of  the  code.  It 
would,  if  so,  be  unconstitutional,  as  tending  to  fix  upon  the 
transferees  of  such  interest  the  general  costs  of  the  suit,  for 
which,  under  the  old  practice,  they  were  not  liable.  This  seems, 
on  the  contrary,  to  be  a  permanent  objection,  wherever  the 
circumstances  admit  of  its  being  taken. 

Where  the  right  to  revive  ib^  prima  faeiej  of  course,  it  seems 
that  no  counter  allegation  will  avail  to  deprive  the  party  of  it 
Thus  in  Wing  v.  Ketcham^  3  How.  385,  2  C.  R.  7,  it  was  held 
that  the  admmistrator  of  a  deceased  plaintiff  might  continue 
an  action  under  a  money  contract,  notwithstanding  an  affidavit 
by  the  defendant,  that  such  deceased  plaintiff  had  assigned  his 
demand  before  the  commencement  of  the  suit ;  the  court  refus- 
ed to  try,  upon  affidavits,  a  point  which  involved  the  merits  of 
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the  action.    Leave  was,  however,  given  to  the  defendant  to 
amend  his  answer  accordingly. 

Although,  where  such  an  application  is  made  by  the  admin- 
istrator of  a  deceased  plaintiff  in  ordinary  cases,  it  may  proba- 
bly be  made  ex  parte,  still,  where  there  is  anything  unusual 
in  the  application,  notice  ought  to  be  given.    Thus  in  Thayer 
V.  Meady  2  C.  R.  18,  it  was  held  that,  where  an  administrator 
had  been  changed,  it  was  irregular  to  revive  the  suit  in  the 
name  of  the  new  administrator,  by  an  ex  parte  application,  the 
defendant  having  appeared ;  but  that  such  application  could 
only  be  made  upon  notice.    The  order  removing  the  adminis- 
trator appears,  in  that  case,  to  have  been  under  appeal,  at  the 
time  when  the  ex  parte  application  was  made  by  the  substituted 
party.    Where  a  non-resident  defendant  dies,  pending  service 
by  publication,  and  before  the  expiration  of  the  period  prescrib- 
ed for  that  service,  no  action  is  pending  that  can  be  revived 
against  his  representatives.— iic^t&en'«.£lcecu^  v.  Public  Admin- 
istratar,  3  C.  R.  139.     In  Moore  v.  Thayer,  6  How.  47,  8  0.  R. 
176,  the  doctrine  here  laid  down  was  so  far  confirmed.    An  at- 
tachment having,  however,  been  granted  in  that  case,  during  the 
lifetime  4E»f  the  deceased,  it  was  held  that  the  suit  was  thereby 
commenced,  notwithstanding  that  the  service  of  the  sununons 
remained  incomplete ;  and  the  decision  in  MoEwevkS  Executor  v. 
The  Public  Administrator,  was  reversed  on  that  ground.    In 
Wdrdolph  V.  Bortle,  4  How.  358,  it  was  decided,  that  a  motion 
to  continue  an  action  of  ejectment  against  the  heirs  of  a  de- 
ceased defendant  was  correct :  the  court  throwing  out  a  dic- 
tum (though  that  question  was  not  at  issue),  that,  if  there 
were  a  third  person  in  the  occupation  of  the  premises,  he  ought 
also  to  be  made  a  defendant. 

On  the  death  of  one  of  several  plaintiffs  in  ejectment,  leav- 
ing a  will,  under  which  three  points  were  doubtful, 

1.  Whether  the  trustee  under  that  will  would  take  the  title  to 
the  lands,  or  only  a  power  in  trust ; 

2.  Whether  the  devisee  could  or  could  not  be  regarded 
as  a  citizen  capable  of  inheriting  real  estate  ;  and 

3.  Whether,  under  these  circumstances,  the  title  had  not 
passed  to  the  State  by  escheat ; 

A  motion  to  add  the  names  of  the  trustee,  the  devisee,  and 
the  people,  as  plaintiffs  in  the  place  of  the  testator,  was  denied, 
and  that  denial  sustained  upon  appeal.    It  was  held,  that  the 
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party  applying  to  continue  a  suit,  must  make  out  a  clear  primd 
facte  case,  showing  himself  to  have  succeeded  to  the  title  with- 
out question ;  and  Boyntcn  v.  HoyU  1  Denio  50,  was  cited  to  that 
effect.  It  was  further  held,  that,  if  a  mere  case  of  doubt  were 
made  out,  the  right  secured  by  the  statute  did  not  attach,  and 
that  that  statute  gave  no  right  of  experimenting  as  to  the  pro- 
per party.  It  was,  however,  conceded  in  the  course  of  the 
opinion,  that,  if  the  application  had  been  for  the  court  to  deter- 
mine, upon  the  facts  presented,  which  of  the  three  parties  had 
succeeded,  and  to  substitute  such  party,  it  might  probably  have 
been  entertained.  A  doubt  was  also  thrown  out  as  to  whether 
the  people,  claiming  under  escheat,  could  continue  an  action  at 
all,  as  ^  successors"  to  a  deceased  party  ;  and  it  was  held,  on 
the  contrary,  that  their  is  a  prior  right,  become  paramount  by 
the  extinction  of  that  upon  which  the  action  is  founded,  and 
therefore  not  coming  within  the  terms  of  the  statute. — Sl  John 
v,  West^  4  How.  329 ;  2  C.  R.  85. 

In  Hatfield  v.  Bhodgood,  1  C.  R.  (N.  S.)  212,  it  was  held  that 
the  provision  of  the  Code  authorizing  a  suit  to  be  revived 
against  the  executor  of  a  deceased  party,  applies  as  well  to  the 
defendant  in  a  cross  bill,  as  to  the  original  suit. 

It  has  been  suggested,  that  a  defendant  can  apply  under  this 
section  that  an  action  be  continued,  as  between  him  and  the  re- 
presentatives of  a  deceased  plaintiff,  but  this  conclusion  seems 
very  doubtful.  It  is  difficult  to  conceive  on  what  ground,  affirm- 
ative relief  of  this  description,  can  be  given  in  an  abated  suit. 
While  the  abatement  continues,  that  suit  is  out  of  court,  and 
the  defendant  is  not  prejudiced  by  it.  On  the  contrary,  the  sta- 
tute of  limitations  continues  to  run  for  his  benefit,  in  the  event 
of  the  representatives  neglecting  to  continue.  There  seems  no 
precedent  or  principle  in  favor  of  such  an  application. 
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OF  PROCEEDINGS  BETWEEN  ISSUE  AND  TRIAL. 


CHAPTER   I. 

OP  JOINDER  OF  ISSUE  AND  ITS  GENERAL  CONBEQITENCES. 


Thb  pleadings  having  thus  been  brought  to  a  close,  issue  be- 
tween the  parties  is  now  definitively  joined,  and  ready  for  trial. 

The  issues  so  joined  are  thus  defined  by  the  Code,  in  sections 
248  to  251  inclusive  : 

§  248.  Issaes  arise  upon  the  pleadings,  when  a  fact  or  oonolosion 
cf  law  is  maintained  by  the  one  party  and  oontroverted  by  the  other. 
They  are  of  two  kinds  : 

1.  Of  law  ;  and 

2.  Of  fact. 

§  249.  An  issue  of  law  arises, 

1.  Upon  a  demurrer  to  the  complaint,  answer,  or  reply,  or  to  some 
part  thereof. 

§  250.  An  issue  of  fact  arises, 

1  Upon  a  material  allegation  in  the  complaint  oontroverted  by 
the  answer ;  or, 

2.  Upon  new  matter  in  the  answer  oontroverted  by  the  reply;  or, 

3.  Upon  new  matter  in  the  reply,  except  an  issue  of  law  is  joined 
thereon. 

§  251.  Issues  both  of  law  and  of  fact  may  arise  upon  different  parts 
of  the  pleadings  in  the  same  action.  In  such  cases,  the  bsues  of  law 
must  be  first  tried  unless  the  court  otherwise  direct. 

In  Oeisson  v.  Oeiason^  1  C.  R.  (N.  S.)  414,  it  was  held  that 
a  sufficient  issue  was  taken,  by  an  answer  averring  payment  of 
a  promissory  note  sued  upon,  without  any  reply  being  put  in ; 
and  the  following  definition  of  an  issue  is  given :  ^^An  issue  is 
joined,  where  there  is  a  direct  aflirmation  or  dental  of  the  fact  in 
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dispute ;  and  it  makes  no  difference  whether  the  affirmative  or 
the  negative  is  first  averred." 

It  will  be  seen  that,  by  the  above  clauses,  three  distinct  spe- 
cies of  issue  are  created  : 

1.  The  issue  of  law  pure:  arising  where  the  defendant  de* 
murs  alone  to  the  complaint  without  answering  it,  or  where,  in 
like  manner,  a  pure  demurrer  to  either  answer  or  reply  is  taken, 
in  the  subsequent  stages  of  the  action. 

2.  The  issue  of  fact:  where  the  defendant  simply  answers  the 
complaint,  without  taking  any  separate  objection  in  law  thereto, 
or  to  any  part  thereof;  and, 

3.  The  mixed  issue:  where  the  defendant  demurs  to  part  and 
answers  part  of  the  complaint,  or  demurs  thereto  by  answer,  in 
respect  of  latent  defects ;  or  where,  in  like  manner,  the  reply 
demurs  in  part  to  the  answer,  and  alleges  new  matter  in  avoid- 
ance as  to  the  residue. 

The  issue  of  law  being  complete  upon  the  pleadings,  no  pre- 
paration is  necessary  for  the  purpose  of  bringing  it  to  trial, 
except  the  ordinary  proceedings  of  noticing  and  setting  down 
the  cause.  In  issues  of  fact,  however^  or  mixed  issues,  various 
preliminary  proceedings  may  be  required,  before  the  cause  is 
in  a  fit  state  for  submission  to  the  court  or  jury  ;  to  the  consid- 
eration of  which,  the  chapters  immediately  succeeding  will  be 
devoted. 

Though  belonging  more  peculiarly  to  that  portion  of  the 
Ivork  which  treats  of  Trial,  the  case  of  Warner  v.  Wigers,  2 
Sandf.  S.  C.  R.  635,  may  be  here  noticed,  as  applicable  to  the 
provision  that  the  issues  of  law  shall  be  first  tried,  unless  the 
Court  shall  otherwise  direct.  The  superior  court  there  held 
that,  where  the  issue  of  fact  had  been  actuallv  tried  before  the 
issues  of  law,  without  objection  at  the  time,  and  on  regular 
notice  by  both  parties,  it  was  to  be  deemed  as  having  been  first 
tried  by  order  of  the  court ;  and  the  future  practice  of  that  tri- 
bunal was  then  announced  to  be  as  follows,  viz. : — *^  That 
whenever  a  cause  was  moved  on  the  trial  calendar,  in  which 
there  was  an  issue  of  law  pending,  the  court  would  then  deter- 
mine whether  the  issue  of  fact  should  be  first  tried,  or  not,  and 
it  should  not  be  necessary  to  obtain  a  previous  order  on  the 
subject" 

Another  observation  may  be  made  with  respect  to  mixed 
issues.    In  the  case  of  demurrer  by  answer,  it  is  possible  that 
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the  allegations  on  which  the  demurrer  is  founded,  may  either  be 
admitted,  or  be  omitted  to  be  denied  by  the  plaintiff.  Under 
these  circumstances,  it  might  well  be  contended  that  a  pure 
issue  of  law  arises  in  substance,  and  that  such  issue  ought  to  be 
tried  as  such  in  the  ordinary  form,  and  before  any  other  issues' 
of  fact  which  may  have  been  joined  by  other  parts  of  the  plead- 
ings, the  intervention  of  a  jury  being  no  longer  necessary  to 
determine  the  points  of  fact  on  which  the  objection  taken  arises. 
The  question  does  not  appear  as  yet  to  have  become  the  sub* 
ject  of  decision,  but  probably  it  would  be  so  held.  If,  on  the 
contrary,  the  facts  on  which  the  demurrer  arises  are  contro- 
rerted,  a  conjoint  trial  of  the  mixed  issues  of  law  and  fact 
seems  inevitable.  In  The  Farmer^  Loan  and  IVust  Gompany  v. 
HmUj  1  C.  B.  (N,  S.)  1,  (a  case  where  the  objection  raised  was 
the  pendency  of  a  cross  action  for  relief,  which  the  defendant 
was  entitled  to  claim  under  his  answer  as  put  in)  it  was  con* 
sidered  that  a  reference  to  inquire  whether  the  two  proceedings 
were  for  the  same  cause,  agreeable  to  the  former  chancery 
practice,  would  be  the  proper  course.  The  point  was  not, 
however,  directly  decided,  the  motion  having  been  denied  on- 
other  grounds.  This  conclusion  is  supported  by  Gfroshons  v. 
Lyons^  I  C,  R.  (N.  S.)  348,  where  the  same  doctrine  is  held 
with  reference  to  the  defence  of  another  action  pending,  set  up 
by  answer. 

In  addition  to  the  above,  another  description  of  issue  may  be 
noticed,  t.  c,  issue  upon  a  collateral  fact,  not  joined  upon  the 
pleadings,  but  triable  by  express  order  of  the  court,  in  place  of 
the  feigned  issue  under  the  former  practice.  The  provision  of 
the  code  in  this  respect  is  contained  in  section  72,  and  runs  as 
follows : — 

§  72.  Feigned  issues  are  abolished ;  and,  instead  thereof,  in  the 
eases  where  the  power  now  exists  to  order  a  feigned  issue,  or  when 
a  question  of  faet,  not  put  in  issue  by  liie  pleadings,  is  to  be  tried  by 
s  jury,  an  order  for  the  trial  may  be  made,  stating,  distinctly  and 
plainly,  the  question  of  fact  to  be  tried,  and  such  order  shall  be  the 
eoly  avthority  necessary  for  a  trial. 

This  form  of  issue  is  peculiarly  applicable  in  divorce  cases. 
See  Rules  71,  72,  and  73  of  supreme  court. 

In  cases  not  falling  under  section  253,  and  therefore  primarily 
triable  by  the  court,  a  special  issue  of  an  analogous  nature  may 
be  obtained.    See  Rule  74. 
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In  this  case,  a  motion  must  be  made  for  the  purpose,  within 
ten  days  after  issue  joined,  and  the  court  or  judge  may  then 
settle  the  issues,  or  refer  it  to  a  referee  to  do  so,  as  there  pre- 
scribed. When  once  joined,  this  form  of  issue  is  triable  in  the 
ordinary  manner. 

Before  an  issue  of  fact,  either  simple  or  mixed,  can  advan- 
tageously be  brought  to  trial,  several  interlocutory  proceedings 
may  often  be  necessary  or  advisable.  They  may  be  divided 
into  three  general  classes : — 

1.  Proceedings  with  a  view  to  bring  on  the  trial  of  the  issues 
joined,  at  once,  without  going  through  the  ordinary  forms. 

2.  Proceedings  with  a  view  to  the  more  convenient  or  ad* 
vantageous  trial  of  those  issues,  in  the  ordinary  mode. 

3.  Proceedings  with  a  view  to  the  preservation  of  the  subject 
matter  of  the  controversy,  pendente  lite^  or  to  the  satisfaction 
of  admitted  portions  of  the  plaintiff's  demand  : 

Which  will,  accordingly,  be  treated  of  in  the  above  order. 

Before  proceeding,  however,  to  the  consideration  of  the 
matters  above  proposed,  a  measure  peculiarly  applicable  to 
this  stage  of  the  action  may  be  mentionedi  t.  e.,  the  consolida- 
tion of  causes,  where  more  than  one  are  pending  in  respect  of 
the  same  subject  matter. 

This  proceeding  is  one  under  the  old  practice,  and  the  works 
on  the  latter  should  be  accordingly  referred  to.  I'he  statute 
law  on  the  subject  will  be  found  in  article  IV.,  title  YI.,  chap. 
YI.,  part  III.  of  the  Revised  Statutes,  sec.  36  to  38  (2  R.  S. 
383).  These  sections  give  power  to  any  court,  at  its  discretion, 
to  order  the  consolidation  into  one  action  of  several  pending  in 
it  between  the  same  parties^  for  causes  of  action  which  may  be 
joined :  a  special  power  being  given  to  the  Supreme  Court, 
under  similar  circumstances,  to  consolidate  within  its  own  juris- 
diction, any  suits  pending  in  other  tribunals,  for  the  same  subject 
matter  with  that  already  before  it. 

The  mode  of  application  for  this  purpose  will,  of  course,  be 
by  motion,  on  the  usual  notice  served  upon  all  parties  affected 
by  the  proposed  consolidation.  The  following  recent  cases 
appear  in  relation  to,  or  connected  with,  the  subject. 

A  motion  of  this  description  cannot  properly  be  made,  until 
issue  has  been  joined  in  all  the  different  actions  sought  to  be 
consolidated,  and  until  the  time  allowed  to  the  plaintiff  to  amend 
his  complaint  has  expired. — LeBay  v.  Bedell^  1  C.  R.  (N.  S.)  201. 
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Although  the  plea  of  the  pendency,  in  another  State,  of  another 
action  for  the  same  cause,  is  bad,  and  will  not  avail  the  defend- 
ant,  (see  Burrowes  v.  Miller^  6  How.  51,)  yet  the  latter  is  not 
entirely  without  remedy  under  these  circumstances.  In  Hamr 
mand  v.  Baker,  3  Sandf.  S,  C.  R.  704,  1  C.  R.  (N.  S.)  106,  it 
was  held  that,  although  the  court  could  not  enjoin  the  plaintiff, 
as  being  a  resident  of  a  foreign  State,  from  prosecuting  an 
action  in  the  courts  of  that  State,  (which  power  he  was  evidently 
abusing,)  yet  that  it  ^  might  and  ought  to  prohibit  the  use  of  its 
process  and  proceedings,  in  the  mode  practised  by  the  com- 
plainant.^ *'He  must  suspend  his  suit  here  or  there;"  and 
an  order  was  made  accordingly,  compelling  him  to  elect  in 
which  cause  he  would  proceed,  proceedings  to  be  stayed  in  the 
other. 

The  principle  of  compelling  the  defendant  to  elect,  was  ex- 
tended in  The  Farmers*  Loan  and  Trust  Company  v.  HurUy  1 
C  R.  (N.  S.)  1,  and  FabriootU  v.  Launiiz,  3  Sandf.  S.  C.  R.  743, 
1  C.  R.  (N.  S.)  121,  to  the  case  of  a  party  seeking  to  avail  him- 
self of  matter  pleaded  by  way  of  recoupment,  and  in  respect  of 
which  he  had  likewise  brought  a  cross  action.  It  was  decided 
that,  on  a  proper  application,  (which  it  was  held,  in  the  former 
case,  ought  to  be  made  in  the  cross  action,)  he  might  be  put 
to  his  election,  either  to  proceed  in  his  suit,  or  to  confine  him- 
self to  his  recoupment.  ^'  If  he  elect  the  former,  then  he  may 
be  prohibited  from  setting  up  the  matter  in  this  suit ;  if  the 
latter,  then  the  proceedings  in  the  former  action  may  be  stayed.** 

A  similar  liberal  application  of  the  discretionary  powers  of 
the  court  has  been  made  under  the  following  circumstances: 
Where  three  suits  were  brought  against  the  same  defendant, 
under  circumstances  in  which  the  decision  of  one  would  deter- 
mine the  whole  issue  in  all,  except  only  the  measure  of  damages, 
the  court  ordered  the  two  last  to  be  stayed  until  the  decision  of 
the  first,  the  defendant  stipulating,  if  he  failed  therein,  to  con- 
test only  the  question  of  damages,  in  the  two  others. — JitcFarlan 
V.  Clark,  2  Sand£  S.  C.  R.  G99. 
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CHAPTER   II. 

OP  PROCEEDINGS  POR  THE  PURPOSE  OP  BRINGING  THE  CAUSE  TO 

A  SPEEDIER  DECISION. 


Tbe  proceeding  for  the  above  purpose,  more  peculiarly  ap- 
plicable to  this  stage  of  the  action,  is  the  motion  for  reference; 
which,  in  efiect,  brings  on  the  cause  for  immediate  trial,  with- 
out the  necessity  of  its  awaiting  its  turn,  or  taking  its  place  upon 
the  regular  calendar  of  the  court ;  and  accordingly,  when  this 
course  is  admissible,  it  presents  obvious  advantages.  References 
may  be  defined,  as  consisting  of  three  kinds: 

1.  Reference  of  the  whole  issue,  or  of  any  one  or  more  of 
the  issues  in  the  action^  for  decision  by  the  referee. 

2.  Reference  to  take  an  account  for  the  information  of  the 
court. 

3.  Interlocutory  references^  of  questions  not  bearing  upon 
the  main  issue* 

The  succeeding  observations  will  be  confined  more  peculiarly 
to  the  subject  of  obtaining  an  order  for  any  of  the  above  pur- 
poses, at  the  stage  of  the  action  now  under  consideratioa ; 
and  the  general  incidents  af  the  order  thus  obtained.  The 
proceedings  before  the  referees,  when  duty  appmnted,  wilt 
be  entered  upon  hereafter,  in  the  chapter  entitled  trial  by  re- 
ferees. 

The  reference  at  this  stage  of  the  cause,  may  be  either  by 
consent,  or  on  special  application.  The  following  are  the  pro- 
visions of  the  Code  upon  the  subject,  as  contained  in  sectioos 

270  and  27  K 
» 

§  270.  AH  or  any  of  the  issues  in  the  aotion,  whether  ef  faet  or  of 
law,  (Mr  both,  maybe  referred,  upon  tbe  written  consent  of  the  partiesw 

§  271.  Where  the  parties  do  not  oonsent,  the  eoart  ,may.  npon 
the  applioation  of  either,  or  of  its  own  motion,  except  where  the  in* 
vestigation  will  require  the  deoision  of  dificnlt  q^aestions  of  law,  di- 
rect a  reference  in  the  following  cases: 

1.  Where  the  trial  of  an   issue  of  &ot  shall  require  the  ex- 
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amiiMtioii  of  a  long  aoeoimt  on  eitfiar  aide;  in  which  oaae,  the  refer- 
ees may  be  direeted  to  hear  and  decide  the  whole  iasne,  or  to  report 
npon  any  specifia  qnestion  of  fact  in7olyed  therein ;  or, 

2,  Where  the  taking  of  an  account  shall  be  necessary  for  the  in- 
formation of  the  court,  before  judgment,  or  for  carrying  a  judgment 
or  order  into  effect ;  or, 

3.  Where  a  question  of  fact,  other  than  upon  the  pleadings,  shall 
arise,  upon  motion  or  otherwise,  in  any  stage  of  the  action. 

When  the  refermice  is  by  consent,  of  course  there  will  be 
no  difficulty  in  obtaining  the  sanction  of  the  court  to  this  pro- 
ceeding. All  that  is  required  will  be  to  obtain  a  regular  order 
upon  the  consent  thua  given.  .This  can  be  done  epo parte  by  a 
judge  out  of  court ;  but  theorder,  when  obtained,  should  be  duly 
served  upon  the  opposite  party. 

Where,  however,  a  consent  cannot  be  obtained,  it  is  compe- 
tent for  either  party,  at  this  atage,  to  make  a  formal  application 
for  the  purpose*  The  reference  on  the  motion  of  the  court 
belongs  to  a  later  period  of  the  action,  and  will  be  treated  of  in 
connection  with  trial  in  general. 

That  the  present  ia  the  I>roper  stage  of  the  action  at  which 
to  make  a  motion  of  the  above  description,  is  evident  from  the 
ease  of  Enas  v.  Thomas^  4  How.  300,  where  it  was  held  that  it 
is  competent  for  the  plaintiff  to  move  to  refer  the  cause,  imme- 
diately the  issue  is  complete  by  the  service  of  a  reply,  and  that 
without  waiting  the  expiration  of  the  twenty  days,  during 
'Which  the  defendant  is  at  liberty  to  amend  his  answer.  Nor 
can  a  subsequent  amendment  defeat  the  reference,  unless  there 
thereby  ceases  to  be  an  issue,  either  of  fact  or  law,  between 
the  parties. 

This  last  view  is  in  analogy  with  that  taken  in  Ousaan  v. 
Whahn,  5  How.  308 ;  1  C.  R.  (N.  S.)  27,  before  cited,  in  rela- 
tion to  giving  notice  of  trial. 

The  application  should  be  made  by  motion  on  due  notice, 
and  supported  by  affidavit  of  the  party  applying.  Two  ciroum- 
ftancea  must  appear,  poeitively  and  affirmatively,  on  such  affi« 
davit,  viz. : 

1.  That  the  trial  of  the  issue  of  fact  jobed,  involves  the  ex- 
amination  of  a  long  account. 

2.  That  the  investigation  will  not  require  the  decision  of 
difficult  questions  of  law. 

Both  of  theae  conditions  are  essential  to  the  power  of  the 
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court  to  grant  a  reference  at  all,  at  this  stage  of  the  cause,  or 
extending  to  the  trial  of  the  whole  issue.  If  difficult  questions 
of  law  are  involved,  those  questions  must  first  be  passed  upon 
by  the  court  itself;  after  which,  if  requisite,  a  consequential 
reference  may  be  ordered  under  subdivision  2  of  sec.  271,  for 
the  purpose  of  carrying  the  judgment  into  effect.  If  a  long 
account  be  not  involved,  the  cause  cannot  be  referred  at  all. 
Of  course,  these  last  observations  only  apply  to  the  case  of  a 
reference  adversely  obtained.  On  a  reference  by  consent,  any 
issue  whatever,  whether  of  fact  or  law,  and  whether  difficult  or 
otherwise,  may  be  referred,  under  sec,  270. 

If  the  motion  be  opposed,  it  is,  of  course,  competent  for  the 
adverse  party  to  bring  forward  affidavits  in  opposition ;  and,  if 
he  can  make  it  clearly  appear  that  difficult  questions  of  law 
will  arise,  the  application  cannot  be  granted.  The  exist* 
ence  and  nature  of  those  questions  must,  however,  be  set 
forth  clearly,  and  with  sufficient  detail,  so  as  to  enable  the  court 
to  come  to  a  conclusion  as  to  whether  they  are  or  are  not  of 
sufficient  importance,  to  debar  the  moving  party  from  obtaining 
the  facilities  he  asks  for.  The  motion  for  a  reference  being  in 
analogy  with  that  under  the  old  practice,  the  books  on  that 
subject  should  be  consulted  with  regard  to  this  and  other  simi* 
lar  points.  The  former  statute  law  on  the  question  will  be  found 
in  art.  IV.  title  VI.  chap.  VI.  of  part  III.  of  the  Revised  Stat- 
utes,  2  R.  S.  888  to  886. 

The  form  of  a  notice  of  motion  of  the  above  nature,  and  of 
the  ordinary  affidavit  in  support,  will  be  found  in  the  Appendix. 

The  affidavit,  as  there  given,  should  contain  the  names  of  a 
person  or  persons,  not  exceeding  three,  proposed  as  referees 
by  the  moving  party,  when  he  is  prepared  to  name  them,  as  he 
ought  always  to  be.  For  the  affidavits  in  opposition,  it  is,  of 
course,  impossible  to  give  any  definite  form,  as-  their  nature 
must  depend  upon  the  circumstances  of  each  particular  case. 
The  only  necessary  remark  appears  to  be,  that  the  objection  to 
the  order  should  always  be  taken  in  some  portion  of  the  affida- 
vit, in  the  precise  words  of  the  statute,  i.  e.,  ^  That  the  investi* 
gation  will  require  the  consideration  of  difficult  questions  of 
law/'  or,  that  the  trial  of  the  issue  **  does  not  require  the  exami- 
nation  of  a  long  account,''  and,  where  the  reference  is  not 
objected  to,  per  se,  but  the  opposition  is  made  on  the  ground 
of  objections  to  the  referees  proposed,  the  party  should  give 
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the  names  of  a  counter-referee  or  counter-referees,  not  exceed- 
ing three,  as  proposed  on  his  part,  in  order  to  give  the  court 
an  opportunity  of  making  a  proper  selection.  In  case  the  par- 
ties cannot  agree  on  this  subject,  the  appointment  now  rests 
with  the  court  in  all  cases.  Under  the  Code  of  1849,  a  more 
complicated  system  was  provided  with  respect  to  New  York 
causes ;  but  that  provision  is  now  repealed,  and  the  same  form 
of  practice  is,  for  the  future,  to  prevail  throughout  the  state. 
The  third  referee  appointed  under  the  provisions  so  repealed, 
was  held  in  Renouil  v.  Harris^  2  Sandf.  S.  C.  R.  641,  1  C.  R. 
125,  to  be  competent  to  act  at  once,  without  any  further  agency 
on  the  part  of  the  Judge. 

The  court  possesses,  however,  the  power  of  supervision  in 
all  cases,  even  where  the  referees  have  been  actually  agreed 
upon  by  the  parties  ;  and  unless  it  is  satisfied  that  the  selection 
is  a  proper  one,  the  order  appointing  the  referees  so  agreed 
upon  may  be  denied,  notwithstanding  the  stipulation ;  and,  if 
the  referees  proceed  without  authority,  their  report  will  be  null. 
-^LOchfidd  V.  BuTwell,  5  How.  341 ;  9  L.  O.  183.  In  Whalcm 
7.  The  Supervisors  ofAtbany^  however,  6  How.  278,  it  was  con- 
sidered that  the  stipulation  between  the  parties  is  sufficient  to 
confer  jurisdiction  upon  the  referee,  and  that  the  court  would 
feel  bound  to  cure  the  apparent  defect  by  the  entry  of  an  order 
nvme  pro  turic:  but,  of  course,  this  does  not  affect  the  principle 
laid  down  in  Litchfield  v.  BurweU,  that  it  is  competent  for  the 
court  to  deny  such  an  order,  when  not  satisfied  with  the  selec- 
tion. It  is  clear,  however,  that,  in  all  cases,  that  order  ought  to 
be  applied  for  and  obtained  in  the  first  instance.  Although  the 
original  appointment  of  referees  may  have  been  defective  upon 
other  points,  still,  if  the  parties  proceed  before  them  without 
objection,  the  defect  will  be  waived. — Benouil  v.  Harris^  2 
Sandf.  S.  C.  R.  641 ;  1  C.  R.  126;  Whahn  v.  Uie  Supervisors 
of  Albany^  before  cited.  See  also  Orade  v.  Shelden,  3  Barb.  S. 
C.  R.  232.  The  above  doctrine  does  not,  however,  extend 
to  the  objection  that  the  court  had  no  jurisdiction  to  make  the 
reference  at  all,  which,  on  the  contrary,  may  be  raised  at  any 
time.  Benouil  v.  Harris  is  also  authority  that  a  reference  of 
"the  cause"  without  limitation,  embraces,  as  of  course,  the  right 
to  decide  upon  all  or  any  of  the  issues  joined  in  it.  This  branch 
of  the  subject  seems,  however,  more  properly  to  belong  to  the 
questions  as  to  trial  by  referees,  considered  in  a  subsequent 
chapter. 
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In  McMaster  v.  Booth,  4  How.  437, 3  C.  R.  Ill,  it  was  held 
that  an  action  baaed  on  carelessness  or  negligence  ^ould  not  be 
referved,  even  although  the  examination  of  a  very  long  account 
of  items  of  damages  was  involved,  and  ^'the  reasons  for  a  re- 
ference, on  the  score  of  convenience  and  economy  of  time, 
were  of  the  most  cogent  character/'  A  leaning  to  the  same 
conclusion  is  evinced  in  Boyoe  v.  Oomstock,  I  C.  R.  (N.  S.)  290, 
and  Qray  v.  Fox,  I  C.  R.  (N.  S.)  834. 

The  former  of  these  cases  is  based  upon  the  view,  that  the 
provisions  of  the  Revised  Statutes  above  alluded  to,  under 
which  actions  on  contract  were*  alone  referrible,  are  unaffected 
by  the  Code.  The  broad  language  of  section  271  of  the  latter, 
appears,  however^  to  have  been  overlooked  by  the  learned  judge 
in  pronouncing  his  opinion,  and  the  authority  of  the  case  seeoM 
very  questionable.  A  precisely  contrary  decision  was  given  in 
Shddm  V.  Wood,  3  Sandf.  S.  C.  R.  739,  1  C  R.  (N.  S.)  1 18, 
where  it  was  held  that  the  Code  authorizes  a  reference  in  all 
actions  whatever  ;^and  one  was  accordingly  granted  in  an  action 
sounding  in  tort,  the  examination  of  a  long  account  being  in- 
volved in  that  «ase  also. 

In  Whak  v.  WhaiU,  1 C*  R.  115,  an  application  for  a  reference 
to  take  testimony  in  a  divorce  case  was  refused,  though  made 
on  the  written  consent  of  both  parties,  the  adultery  alleged  being 
denied  by  the  answer.  The  provisions  in  the  rules  of  the  su- 
preme court,  Nos.  68  to  75  inclusive,  though  authorizing  and 
rendering  such  a  reference  imperative,  in  cases  of  failure  to  an* 
swer,  or  omission  to  deny  the  allegations  in  the  complaint,  ap» 
pear  clearly  to  exclude  a  case  of  the  above  nature,  where  an 
issue  of  fact  has  actually  been  joined.  A  reference  to  take  tea* 
timony  alone,  seems,  in  fact,  not  to  be  within  the  provisions  of 
the  Code  above  cited ;  unless  perhaps  upon  collateral  questions 
of  fact  not  bearing  upon  the  main  issue,  under  the  powers  of  sub** 
division  3.  See  Flagg  v.  Munger,  3  Barb.  S.  C.  R.  9 ;  3  C 
R.  17. 

Had  the  consent  been,  on  the  contrary,  to  refer  the  issue  so 
joinedi  there  exists  no  doubt  but  that  a  reference  of  that  nature 
might  have  been  ordered.  See  anonymous  decision  to  this  ef* 
feet,  3  C.  R.  139. 

Although,  in  general,  where  the  examination  of  a  long  ac- 
count  is  involved,  it  is  almost  a  matter  of  right  to  ask  for  a  re- 
ference \  it  is  by  no  means  a  perfect  matter  of  course  to  grant 
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it  in  all  cases.  Thus,  in  Sheldon  v.  Weeha^  7  L.  0. 57^  where  the 
examination  of  a  long  account  was  dependent  upon  the  decision 
of  the  issues  of  fact  in  the  cause,  and  would  be  altogether  unne- 
cessary if  the  plaintiff  failed  to  obtain  a  decree  on  those  issues, 
a  reference  was  refused. 

It  seems  too,  that,  where  the  question  between  the  parties  has 
been  narrowed  to  a  simple  issue,  by  stipulations  on  the  part  of 
the  defendant,  the  court  will  not  order  a  reference  under  these 
circumstances,  though,  under  the  pleadings  as  they  originally 
stood,  without  regard  to  the  stipulation,  the  examination  of  a 
long  account  would  have  been  necessary. — MuUen  v.  Kdly^  3 
How.  12. 

In  Stewart  v.  Elwelly  3  C.  R.  189,  it  was  held  that  an  account, 
containing  many  items,  yet  being  of  a  single  purchase  made 
at  one  time,  was  not  a  long  account  so  as  to  warrant  a  reference ; 
this  view  being  in  accordance  with  various  cases  decided  to  the 
same  effect,  under  the  old  practice. 

When  once  the  cause  is  before  the  referee,  the  court  will  not 
interfere  with  his  discretion  on  the  subject,  even  at  his  own  re- 
quest. The  parties  must  wait  till  the  report  has  been  made,  and 
then  come  to  the  court  for  its  opinion. — Schermerhcm  v.  Develinf 
1  C.  R.  28.  For  further  remarks  on  the  subject  of  references 
in  general,  see  the  subsequent  chapter  on  trial  by  referees,  above 
ailaded  to. 

Another  class  of  references,  of  an  analogous  and  yet  of  a  dis- 
tinct nature  from  the  above,  are  those  in  the  real  estate  pro- 
ceedings of  partition,  foreclosure,  and  admeasurement  of 
dower,  and  likewise  in  divorce ;  where  no  issue  of  fact  has  been 
raised  upon  the  pleadings,  as  to  the  right  of  the  plaintiffs  to  ob- 
tain those  remedies.  They  are,  in  some  measure,  analogous, 
inasmuch  as  the  whole  of  the  questions  in  the  suit  are,  in  fact, 
decided,  in  these  cases,  by  the  referees  ;  and  yet  they  are  dis- 
tinct, inasmuch  as  the  proceeding  there  taken  is  more  in  the  na- 
ture of  one  for  carrying  into  effect  a  judgment  previously 
obtained  by  default,  than  of  pronouncing  a  decision  in  the  cause. 
Soch  references  partake,  in  fact,  of  the  nature  of  special  pro- 
ceedings, though  mentioned  here,  inasmuch  as  the  proper  time 
for  applying  for  them  is  immediately  upon  the  completion  of 
the  pleadings. 

Interlocutory  references^  and  references  for  the  iaibrmation 
of  the  court,  will,  as  before  stated,  be  hereafter  considered  under 
proper  divisions. 
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Before  passing  on  to  the  next  head  proposed,  the  subject  of 
the  defendant's  remedy,  in  case  of  unreasonable  delay  on  the 
part  of  the  plaintiff,  remains  to  be  considered.  His  course,  in  the 
event  of  the  latter's  neglect  to  serve  a  copy  of  the  complaint, 
after  demand,  has  been  before  adverted  to. 

By  section  274,  the  following  provision  is  made  in  the  former 
respect :  ^'  The  court  may  also  dismiss  the  complaint,  with  costs, 
in  favor  of  one  or  more  defendants,  in  case  of  unreasonable 
neglect  on  the  part  of  the  plaintiff  to  serve  the  summons  on 
other  defendants,  or  to  proceed  in  the  cause  against  the  defend- 
ant or  defendants  served.'' 

By  Rule  23  of  the  supreme  court,  the  practice  on  this  de- 
scription of  application  is  thus  defined  and  laid  down,*'  Whenever 
an  issue  of  fact  shall  have  been  joined  in  any  action,  and  the 
plaintiff  therein  shall  fail  to  bring  the  same  to  trial  according  to 
the  course  and  practice  of  the  court,  the  defendant  may  move 
for  the  dismissal  of  the  complaint  with  costs.^ 

**  If  it  is  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiff  to  bring  the  action  to  trial  was  not  unreasonable,  the 
court  shall  permit  the  plaintiff,  on  payment  of  costs,  to  bring  the 
said  action  to  trial,  at  the  next  circuit  court  where  the  same  is 
triable.'* 

The  rule  above  cited  is,  in  effect,  a  continuation  of  the  former 
chancery  practice  on  a  motion  to  dismiss  for  want  of  prosecu- 
tion, the  former  remedies  being  extended^  so  as  to  embrace  the 
case  of  the  plaintiff's  neglect  to  serve  the  summons  upon  other 
defendants.  As  yet  no  case  appears  to  have  arisen  upon  this 
last  branch  of  the  section,  though  this  subject  of  relief  might  be 
of  great  importance,  under  certain  circumstances,  and  in  cases 
of  joint  and  several  liability. 

The  proper  period  for  a  motion  to  dismiss  for  want  of  prose- 
cution, is  evidently  that  at  present  under  coftsideration,  viz. :  the 
intermediate  stage  between  the  joinder  of  issue  between  the 
plaintiff,  and  the  defendant  making  such  application,  and  the 
actual  trial  of  the  cause.  This  motion  must  not  be  confounded 
with  the  taking  of  judgment  by  default,  when  the  cause  is  re- 
gularly called  on ;  a  proceeding  widely  different  in  its  nature, 
though  analogous  in  its  practical  effect. 

The  motion  for  this  purpose  must,  of  course,  be  brought  on 
upon  the  usual  notice,  and  must  be  grounded  upon  an  affidavit, 
showing  the  neglect  complained  of.  The  notice  should  follow 
the  exact  words  of  the  section  and  rule  above  cited,  or  both, 
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adapted  to  the  exact  state  of  circumstances  complained  of.  The 
same  rules  should  be  observed  with  respect  to  the  affidavit. 

Id  Hoyt  v.  Loomisy  1  C.  R.  128,  it  was  held,  (as  appears  clear 
from  the  provisions  themselves,)  that  any  one  defendant  in  a 
suit  is  entitled  to  make  a  motion  of  this  description,  notwith* 
standing  the  others  may  not  have  answered* 

In  an  equity  suit,  pending  before  the  Code,  a  motion  of  this 
description  was  refused,  when  the  defendant  himself  was  in  a 
situation  to  notice  the  cause  and  take  a  judgment  by  default  in 
the  usual  manner.  It  is  proper  only,  when  there  are  other  de- 
fendants, against  whom  the  cause  is  not  in  readiness  for  hearing 
in  consequence  of  the  plaintiff's  neglect  to  expedite.  Per  Ed- 
numds,  J.  in  Lee  v.  Brushy  3  C.  R»  165,  subsequently  more  fully 
reported,  3  0.  R.  220.  This  doctrine  does  not,  however,  ap- 
pear to  hold  good,  in  relation  to  causes  of  the  ordinary  descrip- 
tion. 

In  0u8s<m  V.  Whahm,  5  How,  302, 1  C.  R.  (N.  S.)  27,  it  was  held 
that  a  defendant  in  a  suit  under  the  Code,  may  move  for  a  dis- 
missal of  the  complaint  with  costs,  under  this  section,  without  no- 
ticing the  cause.  The  mere  calling  such  an  order  a  judgment  as 
incase  of  nonsuit,  in  the  notice  of  motion,  does  not  mislead,  and 
will  be  disregarded.  Undoubtedly,  however,  the  more  correct 
practice  will  be  to  follow  the  words  of  the  section. 

It  was  likewise  held  that  the  defendant  will  be  in  a  situation 
to  make  a  motion  of  this  description,  if  the  plaintiff  fail  to  bring 
on  the  cause,  the  first  circuit  or  term  after  issue  has  been  actu- 
ally joined  by  the  service  of  a  reply,  provided  the  defendant's 
time  to  amend  have  then  elapsed,  or  in  case  he  have  waived 
that  right,  by  noticing  the  cause  for  trial  himself,  or  otherwise. 
It  seems,  however,  that  a  defendant  cannot  obtain  anything 
beyond  a  dismissal  of  the  complaint,  under  this  section;  and  that  if 
he  require  other  relief  against  the  plaintiff,  his  only  remedy  will 
be  to  bring  on  the  cause  for  trial  on  the  usual  notice. — V.  Wil- 
«wi  V.  Wheeler^  6  How.  49. 

The  motion  for  this  purpose,  when  made  by  a  defendant  who 
has  attended  prepared  for  trial,  but  has  not  noticed  the  cause, 
and  grounded  upon  the  plaintiff's  failure  to  bring  it  on  at  the 
circuit,  must  be  made  with  due  diligence,  and  should  be  noticed 
for  the  earliest  succeeding  term.  If  not  so  made,  costs  may 
be  refused  to  be  imposed.    See  Whipple  v.  WiWcmst  4  How.  28. 
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In  Bishop  v.  Morgan^  1  C.  R.  (N.  S.)  840,  where  the  plaintiff 
had  served  the  summons  on  one  defendant,  and  noticed  the 
cause  for  trial,  but  failed  to  bring  it  on,  in  consequence  of  his 
inability  to  serve  another  who  was  absent  from  the  state,  and 
the  defendant  served,  had  not  himself  noticed  the  cause ;  a  mo- 
tion to  dismiss,  on  the  part  of  the  latter,  was  granted,  unless  the 
plaintiff  should  pay  the  costs  of  the  term  and  of  the  motion, 
and  stipulate  to  bring  on  the  cause  for  trial  next  term.  '*The 
court  had  come  to  the  conclusion,"  it  was  said,  ^  that  the  Code 
contemplated  such  a  motion  in  a  case  like  the  present ;  and  that, 
if  the  plaintiff  notices  a  cause  for  trial,  and  puts  it  on  the  caU 
endar,  he  is  bound  to  bring  it  to  trial  when  it  is  reached." 

In  McOarthy  v.  Hancock,  6  How.  28,  1  C.  R.  (N.  S.)  188, 
where  the  defendant  alone  had  noticed  the  cause  for  trial,  but 
had  omitted  to  move  at  the  circuit,  on  the  plaintiff's  default  to 
appear,  it  was  decided  that  he  could  not  subsequently  move 
under  the  provisions  above  cited. 

In  Williams  v.  Sage,  1  C.  R.  (N.  S.)  358,  it  was  held  that  a 
motion  of  this  description  was  not  admissible  on  the  part  of  a 
defendant,  on  the  ground  of  the  plaintiff's  having  declined  to 
proceed  with  the  hearing  of  the  cause  before  a  referee ;  and 
the  application  was  denied  accordingly,  though  the  referee  had 
refused  to  proceed  ex  parte, — V.  Hohnes  v.  Slocum^  6  How.  217. 
The  **  referee,"  it  was  held,  *' should  have  proceeded  on  the  de- 
fendant's  notice,  and,  in  the  absence  of  evidence  on  the  part  of 
the  plaintiff,  reported  in  favor  of  the  defendant,"  and  the  latter's 
proper  course  was  to  obtain  such  a  report. 

In  Orawford  v.  White?iead,  1  C.  R.  (N.  S.)  345,  an  order  to  dis- 
miss was  granted,  the  plaintiff  being  dead,  leaving  no  personal 
representative  within  the  state ;  and  no  definite  prospect  of  a 
revivor  being  shown,  beyond  the  mere  expression,  on  the  part 
of  the  plaintiff's  attorney,  of  a  hope  to  be  able  to  get  one  ap- 
pointed. 

A  defendant  may  lose  his  original  right  to  move  for  a  dis- 
missal, by  improper  delay.  Thus,  where  a  notice  that  no  fur- 
ther proceedings  would  be  taken,  had  been  served  on  behalf  of 
the  plaintiff,  but  the  defendant  continued  to  put  the  cause  on 
the  calendar  for  a  number  of  terms,  and  afterwards  moved  that 
the  cause  be  discontinued,  the  motion  was  denied  ;  the  plain- 
tiff being  then  desirous  of  proceeding :  and  it  was  held  that  the 
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defendant  should  have  moved  for  a  dismissal  of  the  cause,  if 
reached  during  the  term  in  which  the  plaintiff's  notice  was  re- 
ceived, or,  if  not,  then  at  the  special  term ;  and  that  he  could 
recover  no  costs  for  the  subsequent  notices,  which  were  charac- 
terized as  a  needless  proceeding. 

It  is,  of  course,  competent  for  a  plaintiff  to  move  to  dismiss  his 
own  complaint  at  any  time  before  trial,  on  payment  of  costs  to 
the  defendants  who  have  appeared,  and  possibly  without  such 
payment,  under  circumstances  of  hardship,  where  he  has  been 
taken  by  surprise  by  the  defence ;  as,  for  instance,  by  the  plead- 
ing of  an  insolvent's  discharge,  when  the  fact  of  such  insolvency 
was  unknown  to  him  at  the  time  the  suit  was  first  brought.  A 
plaintifl^  however,  who  has  once  obtained  a  decree,  cannot  after- 
Wards  obtain  an  order  to  dismiss  his  own  bill,  unless  with  the 
consent  of  all  the  defendants. — Picahia  v.  Everard^  4  How.  11 3, 


CHAPTER    III. 


OF   THE   CHANGE   OF    VENUE. 


This  subject  has  been  partially  entered  upon  in  a  previous 
chapter,  in  reference  to  the  ordinary  application,  on  the  ground 
of  the  venue  being  laid  in  a  wrong  county,  on  demand  to  that 
effect  under  section  125;  that  form  of  proceeding  can  only, 
however,  be  adopted  before  answer,  as  there  provided.  The 
application  now  in  question  is  of  a  totally  different  nature,  and 
is  inadmissible  altogether  at  that  stage  of  the  action,  resting  as 
it  does  on  totally  different  grounds. 

In  the  Codes  of  1848  and  1849,  no  provision  whatever  was 
made  as  regards  this  branch  of  the  subject,  though  relief  of  that 
nature  was  uninterruptedly  administered  by  the  courts,  under 
their  former  powers.  Express  provision  is,  however,  now  made 
brthe  amendment  of  1861,  in  the  latter  portion  of  section  126, 
which  runs  as  follows : 

The  court  may  change  the  place  of  trial  in  the  following  cases : 


/ 
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1.  When  the  oonnty  desigBated  for  that  purpose  in  the  oomplaint 
ia  not  the  proper  county. 

2.  When  there  is  reason  to  belieye  that  an  impartial  trial  cannot 
be  had  therein. 

3.  When  the  conyenience  of  witnesses  and  the  ends  of  justice 
vonld  be  promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings  shall  be 
had  in  the  county  to  which  the  place  of  trial  is  changed,  unless 
otherwise  provided  by  the  consent  of  the  parties,  in  writing,  duly 
filed,  or  order  of  the  court,  and  the  papers  shall  be  filed  or  trans- 
ferred accordingly. 

It  would  seem  by  this  aection  as  it  now  stands,  that  the  court 
possesses  power  to  change  the  venue  at  any  time,  on  the  ground 
that  it  has  been  laid  in  the  wrong  county,  even  though  the 
defendant  may  have  omitted  to  make  a  demand  to  that  effect  in 
the  first  instance,  as  provided  for  by  the  preceding  clause.  The 
more  usual  grounds,  however,  on  which  an  application  of  this 
nature  will  have  to  be  made  ,will  be  those  named  in  the  second 
and  third  subdivisions. 

The  cases  as  to  the  proper  time  for  making  an  application  of 
this  nature,  are  numerous  and  contradictory.  Those  ofBeardsley 
V.  Dickerson,  4  How.  81,  Sch&nck  v.  McSm,  Id.  246.  3  C.  R.  24, 
and  Myers  v.  Feeter^  Id.  240,  lay  down  the  position,  that  the 
defendant  may  make  such  an  application,  after  answer  and 
before  reply,  and  therefore  before  issue  is  finally  and  formally 
joined  in  the  cause.  These  decisions  rest  upon  the  ground  that, 
before  issue  joined,  the  circumstances  on  which  such  a  motion 
may  be  grounded,  will  necessarily  be  known  to  the  parties, 
and  that,  accordingly,  there  exists  no  suflicient  reason  why  the 
application  should  not  be  made  at  once. 

On  the  other  bond,  the  doctrine  that  such  a  motion  cannot  be 
properly  made  until  after  the  pleadings  are  complete,  and  issue 
fully  and  finally  joined,  is  laid  down  in  the  following  decisions, 
optionally  in  the  first  of  them,  and  positively  and  uncondition- 
ally in  the  others,  viz. :  Lynch  v.  Mosher^  4  How.  86,  Clark  v. 
Pettibcme^  2  C.  R.  78,  Barnard  v.  Wheeler ^  3  How.  71,  Mixer  v. 
jKuAn,4  How.  409,  3  C.  R.  106,  Hartman  v.  Spencer^  5  How. 
135:  which  last  cases  overrule  in  terms  the  decisions  on  the 
other  side  of  the  question,  and  that  of  Schenck  v.  McKie  in  par* 
ticular.    The  latter  may,  therefore,  be  fairlv  considered  as  the 
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safer  coarse  in  practice ;  the  more  so  as,  even  by  the  cases  in 
opposition  to  that  doctrine,  it  is  admitted  that  the  motion  can 
be  made,  and  properly  made,  at  that  stage  of  the  litigation.  It 
seems,  accordingly,  to  be  settled  by  the  authority  of  the  cases 
last  cited,  that  the  period  of  the  action  immediately  succeeding 
the  joinder  of  issue  is  the  proper  time  for  making  an  applica- 
tion  of  this  nature.    The  same  .cnnrlnginn  i 


Page  321,  line  7. 

Rule  44^  JfcMrmerly  47,  as  recently  amended,  expressly  recog- 
nizes the  practice  established  jn  the  latter  division,  of  the  cases 
above  cited,  and  prescribes  thai  motions  of  this  description 
shall  be  made  '^the  earliest  practicable  day  after  issue  joined  ;'' 
and  also,  that  an^  Qrder  to  stay  shall  not  be  granted,  unless  it 
shall  appear  from  the  papers  that  the  defendant  has  used  due 
diligence  in  prepai'ing  such  motion  accordingly.   • 

inciuae  m  rts  terms  an  interim  stay  of  proceedings,  if  such 
stay  be  requisite,  as,  otherwise,  no  measure  on  the  part  of  the 
plaintiff  will  be  suspended,  except  only  the  actual  preparations 
for  trial.  See  rule  47*  A  form  is  given  in  Appendix.  The 
motion  must,  as  before  stated,  be  made  with  all  possible  dili- 
gence. 

The  proceeding  is,  in  all  respects,  similar  to  that  under  the 
old  practice,  the  books  as  to  which,  and  the  cases  there  cited, 
should  be  consulted.  See,  in  particular.  Note  at  4  Hill,  62, 
(Briitan  v.  Peabody.) 

It  must  be  grounded  on  affidavit  made  by  the  party  himself, 
or  reasons  shown  why  it  is  not  so  made,  in  the  iame  form 
as  was  usual  under  the  former  practice ;  and,  as  heretofore,  it  is 
absolutely  essential  that  the  usual  affidavit  of  merits  should 
either  be  incorporated  in,  or  should  accompany  that  moved  on. 
See  Lynch  v.  Masher^  4  How.66  ;  2  C.  R.  54 ;  and  Jfixer  v. 
Kuhn^  4  How.  409,  before  referred  to.  See  also,  Jordan  v. 
Garrisonf  6  How.  6.  The  affidavit  of  merits  and  its  requisites 
will  be  found  considered  hereafter,  under  the  head  of  Prepara- 

Page  321 ,  last  line:  M  4.      . 
The  number  of  this  Rale  is  no#r  chauged  from  48  to  45. 
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1.  When  the  oonnty  designated  for  that  purpose  in  the  complaint 
is  not  the  proper  countj. 

2.  When  there  is  reason  to  belieye  that  an  impartial  trial  cannot 
be  had  therein. 

3.  When  the  conTcnience  of  witnesses  and  the  ends  of  justice 
vonid  be  promoted  by  the  change. 

When  the  place  of  trial  is  changed,  all  other  proceedings  shall  be 
had  in  the  connty  to  which  the  place  of  trial  is  changed,  unless 
otherwise  provided  by  the  consent  of  the  parties,  in  writing,  duly 
filed,  or  order  of  the  court,  and  the  papers  shall  be  filed  or  trans- 
ferred accordingly. 

It  would  seem  by  this  section  as  it  now  stands,  that  the  court 
possesses  power  to  change  the  venue  at  any  time,  on  the  ground 
that  it  has  been  laid  in  the  wrong  county,  even  though  the 
defendant  may  have  omitted  to  make  a  demand  to  that  effect  in 
the  first  instance,  as  provided  for  by  the  preceding  clause.  The 
more  usual  grounds,  however,  on  which  an  application  of  this 
nature  will  have  to  be  made  ,will  be  those  named  in  the  second 
and  third  subdivisions. 

The  cases  as  to  the  proper  time  for  making  an  application  of 
this  nature,  are  numerous  and  contradictory.  Those  oiBeardsley 
V.  Dickerson,  4  How.  81,  Schmck  v.  McKie,  Id.  246.  3  C.  R.  24, 
and  Myers  v.  Feeter^  Id.  240,  lay  down  the  position,  that  the 
defendant  may  make  such  an  application,  after  answer  and 
before  reply,  and  therefore  before  issue  is  finally  and  formally- 
joined  in  the  cause.  These  decisions  rest  upon  the  ground  that, 
before  issue  joined,  the  circumstances  on  which  such  a  motion 
may  be  grounded,  will  necessarily  be  known  to  the  parties, 
and  that,  accordingly,  there  exists  no  sufficient  reason  why  the 
application  should  not  be  made  at  once. 

On  the  other  hand,  the  doctrine  that  such  a  motion  cannot  be 
properly  made  until  after  the  pleadings  are  complete,  and  issue 
fully  and  finally  joined,  is  laid  down  in  the  following  decisions^ 
optionally  in  the  first  of  them,  and  positively  and  uncondition- 
ally in  the  others,  viz. :  Lynch  v.  Mosher,  4  How.  86,  Clark  v. 
Pettibone^  2  C.  R.  78,  Barnard  v.  Wheeler^  3  How.  71,  Mixer  v. 
Kuhn,  4  How.  409,  3  C.  R.  106,  Hartman  v.  Spencer ^  5  How. 
135:  which  last  cases  overrule  in  terms  the  decisions  on  the 
other  side  of  the  question,  and  that  of  Schenck  v.  McKie  in  par- 
ticular.   The  latter  may,  therefore,  be  fairly  considered  aa  the 
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safer  coarse  in  practice ;  the  more  so  as,  even  by  the  cases  in 
oppoaitlon  to  that  doctrine,  it  is  admitted  that  the  motion  can 
be  made,  and  properly  made,  at  that  stage  of  the  litigation.  It 
seems,  accordingly,  to  be  settled  by  the  authority  of  the  cases 
last  cited,  that  the  period  of  the  action  immediately  succeeding 
the  joinder  of  issue  is  the  proper  time  for  making  an  applica- 
tion of  this  nature.    The  nnrn'^  nnnoinqmn  ;fl.-^iUA*i»>  - — * — 

Page  321,  line  7. 

Rule  44»  iformerly  47,  as  recently  amended,  etpressly  recbg* 
nizes  the  practice  eetablished  in  the  tatter  division,  of  the  cases 
above  cited,  and  prescribes  thai  motions  of  this  description 
shall  be  made  *'  the  earliest  practicable  day  after  issue  joined  ;" 
and  also,  that  atf  ^rder  to  stay  shaU  not  be  granted,  unless  it 
shall  appear  from 'the  papers  that  the -defendant  has  used  due 
diligence  in  preparing  such  motion  accordingly. 

« 
inciuae  m  na  terms  an  interim  stay  of  proceedings,  if  such 

stay  be  requisite,  as,  otherwise,  no  measure  on  the  part  of  the 
plaintiff  wili  be  suspended,  except  only  the  actual  preparations 
for  trial.  See  rule  47.  A  form  is  given  in  Appendix.  The 
motion  must,  as  before  stated,  be  made  with  all  possible  dili- 
gence. 

The  proceeding  is,  in  all  respects,  similar  to  that  under  the 
old  practice,  the  books  as  to  which,  and  the  cases  there  cited, 
should  be  consulted.  See,  in  particular.  Note  at  4  Hiil,  62, 
(BriUan'  v.  Peabody.) 

It  must  be  grounded  on  affidavit  made  by  the  party  himself, 
or  reasons  shown  why  it  is  <not  so  made,  in  the  iame  form 
as  was  usual  under  the  former  practice ;  and,  as  heretofore,  it  is 
absoiately  essential  that  the  usual  affidavit  of  merits  should 
either  be  incorporated  in,  or  should  accompany  that  moved  on. 
See  lA/nch  v.  Masher,  4  How.86  ;  2  C.  R.  54 ;  and  Mxer  v. 
Kvhn,  4  How.  409,  before  referred  to.  See  also,  Jordan  v. 
Garrison,  6  How.  6.  The  affidavit  of  merits  and  its  requisites 
will  be  found  considered  hereafter,  under  the  head  of  Prepara- 

page  321,  last  line  but  4. 
The  number  of  this  Rale  is  noAr  changed  from  48  to  45. 
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controversy,  and  show  bow  his  witnesses  are  material ;  and 
may  also  show  where  the  cause  of  action,  or  the  defence,  or 
both  of  them  arose ;  and  those  facts  will  be  taken  into  consider- 
ation by  the  court  in  fixing  the  place  of  trial." 

Though  couched  in  language  of  permission,  the  above  Rule 
amounts,  in  fact,  to  a  requisition  that  the  affidavits  on  such  an 
occasion  should  be  explicit  on  the  points  there  referred  to. 

On  the  motion  under  subdivision  2,  it  will  evidently  be 
necessary  to  make  out  a  very  clear  case,  showing  that  an  im* 
partial  trial  cannot  be  had  in  the  district  nominated  by  the 
plaintiff.  The  bias  of  the  courts  will  be  strongly  in  favor  of 
retaining  the  place  of  trial,  unless  "  the  inability  to  obtain  a 
fair  and  unprejudiced  jury  be  clearly  established."  The  People 
V.  Wright^  5  How.  23 ;  3  C*  R.  75.  The  mere  existence  of 
excitement  in  the  county,  and  of  the  matter  in  question  having 
been  the  subject  of  newspaper  discussion,  and  the  expression  of 
the  belief  of  the  witnesses  who  swore  to  those  facts,  that  it  was 
^'  very  doubtful"  whether  a  fair  and  impartial  trial  could  be  had 
in  the  county  of  venue,  were  there  considered  insufficient 
grounds  for  a  change,  on  the  ground  of  local  prejudice.  The 
cases  under  the  old  practice  will  be  found  collected  in  the 
opinion.  The  exertion  of  undue  or  improper  influence  on 
the  part  of  one  of  the  parties,  if  sworn  to,  would,  however,  in 
all  probability  form  a  sufficient  ground  for  such  a  motion. — V. 
The  People  v.  Wdib^  1  Hill.  179,  as  there  commented  upon. 

The  same  case,  t.  e..  The  People  v.  Wright^  is  very  explicit 
upon  the  subject  of  motions  under  subdivision  3,  t.  e.,  for  a 
change  on  the  ground  of  the  convenience  of  witnesses.  The 
county  in  which  the  majority  of  the  witnesses  reside,  irrespec- 
tive of  the  distance  which  those  witnesses  might  have  to  travel* 
was  there  held  to  be  the  governing  principle  in  all  instances  ; 
and  the  case  of  HuU  v.  JEFuU^  1  Hill,  671,  is  referred  to  as  set- 
tling the  practice  in  this  respect.  The  conclusion  of  the  court 
is  laid  down  in  the  following  terms :  **  It  appears,  then,  that 
there  is  a  very  large  number  of  witnesses  residing  in  the  county 
of  Rensselaer,  whose  convenience  will  be  best  promoted  by 
trying  the  cause  there,  and  that  all  the  facts  tu  be  inquired  into 
arose  in  that  county.  That  is,  therefore,  emphatically  the 
proper  place  for  trial." 

If,  however,  it  is  patent  upon  the  pleadings,  that  the  issue  on 
which  witnesses,  resident  in  another  county,  are  alleged  to  be 
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requisite,  is  obviously  untenable,  the  motion  will  be  denied. 
—Ecertman  v.  Spencer^  5  How,  135. 

The  earlier  cases  on  the  subject  of  venue  in  general,  will  be 
found  collected,  4  Hill,  p.  62, 9  et  seq.  in  the  note  to  the  case  of  Brit- 
tow  V.  PecAody^  above  referred  to.     It  is  clear  from  them  that,  if 
the  defendants  positively  swear  to  a  greater  number  of  material 
witnesses  than  the  plaintiff,  the  change  of  venue  is,  cceterispar- 
thtt»  almost  as  of  course.     The  plaintiff,  in  opposing  such  a 
motion,  must  make,  too,  an  unqualified  affidavit. — Shertvood  v. 
Stedt^  12  Wend.  p.  294.     In  that  case  plaintiff  swore  to  one 
more  witness  than  the  defendant,  but  in  a  qualified  manner, 
under  which  circumstances  the  motion  was  granted.    Although 
the  greater  number  of  witnesses  is  the  more  usual  element 
which  will  govern  the  decision,  it  will  not  do  so  as  of  course 
in  all  cases.    The  value  of  their  testimony,  to  be  shown  under 
the  advice  of  counsel,  will  also  be  taken  into  consideration  with 
reference  to  the  granting  or  denying  such  a  motion.    Anon,^  1 
Hill,  668.  This  last  principle  was  fully  carried  out  by  Harris,  J.  in 
Bcamardv,  Wheeler^  3  How.  p.  71,  who  states  the  law  as  follows: 
*In  determining  the  question  between  the  parties,  a  preponder- 
ance of  witnesses,  to  say  the  least,  should  not  be  regarded  as  a 
controlling  circumstance.    The  experience  of  the  entire  legal 
profession,  for  many  years,  has  painfully  proved,  that  very  little 
can  be  learned  from  affidavits  made  upon  a  motion  to  change 
the  venue,  as  to  the  real  number  of  witnesses  who  will,  in  fact, 
be  required  to  attend  upon  the  trial  of  a  cause.    The  courts 
are  authorized  to  order  the  cause  to  be  tried  in  another  court, 
m  good  cause  shown  therefor.    In   determining  whether  such 
caase  has  been  shown,  the  court  can  generally  rely  more  safely 
npon  the  nature  of  the  case  to  be  tried,  and  upon  the  facts  and 
circumstances,  connected  with  the  transactions  which  are  the 
subject  of  investigation  in  the  cause,  than  the  number  of  wit- 
nesses sworn  to  be  material  by  either  party.'' 

The  advantage  of  the  affidavit  on  which  the  motion  is  ground- 
ed being  full  and  explanatory,  is  evidenced  by  the  recent  case 
of  Jordan  v.  Oarriaon^  6  How.  6.  The  defendant  there  named 
tixteen  witnesses,  and  swore  specifically  as  to  the  testimony  to 
be  given  by  them.  The  plaintiff  swore  to  eighteen  witnesses 
in  the  county  of  venue,  and  also  stated  the  effect  of  their  prob- 
able testimony.  Only  one  of  those  witnesses,  however,  appeared 
to  be  clearly  necessary,  and  the  plaintiff  had  not  denied  or 
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explained  away  any  of  the  statements  in  the  defendants  affida- 
vit. The  court,  under  these  circumstances,  laid  down  the 
principle  that  the  place  of  trial  of  a  transitory  action,  should  be 
in  the  county  where  the  principal  transactions  between  the 
parties  occurred,  and  where  it  appears  the  largest  number  of 
witnesses  who  know  anything  of  the  transactions  sued  upon 
reside.  A  bare  majority  of  witnesses  sworn  to  will  not  neces- 
sarily control,  unless  their  testimony  be  shown  to  be  material 
and  necessary.  A  clearly  exaggerated  statement  as  to  the 
number  of  witnesses  will  not  avail  either  party ;  and  will  even 
be  looked  upon  as  a  fraud  on  the  court — Y.  Wallace  v.  Bond^  4 
Hill.  536. 

The  county  in  which  the  cause  oif  action  arose  will  not 
necessarily  govern,  if  it  be  shown  that  there  are  more  wit- 
nesses necessary  to  be  called  upon  the  trial,  residing  in  another. 
— Beardsky  v.  Dickerson^  4  How.  81. 

The  place  of  trial  was  accordingly  changed  in  that  case,  on 
those  grounds.  Both  parties,  too,  resided  in  the  county  in 
which  there  was  a  majority  of  witnesses,  which  was  stated  by 
the  court,  as  one  amongst  the  reasons  for  granting  the  changs 
asked  for. 

The  plaintiff  may  oppose  a  motion  of  this  description,  on  the 
ground  that  he  has  himself  material  and  necessary  witnesses  ia 
the  county  of  Venue,  or  near  it,  within  the  state ;  and  if  he 
swears  unqualifiedly  to  a  number,  equal  or  greater  than  that 
brought  forward  by  the  defendant,  and  it  appears  that  such 
statement  is  made  bona  fide^  it  sterns  that  the  venue  will  be  re- 
tained as  of  course. 

The  delay  of  a  term  will  not  be  a  positive  bar  to  a  motion 
to  change  the  venue,  unless  the  defendant  has  been  clearly 
guilty  of  laches  in  not  moving  earlier :  If  such  be  the  case, 
it  will  form  a  sufficient  ground  for  denying  the  motion.— ZywcA 
V.  Mosher^  4  How.  86,  before  cited.  In  that  case,  however,  al- 
though laches  had  been  committed  in  not  moving  at  once, 
the  plaintiff  had  not  suffered  by  it,  in  consequence  of  an  ac- 
cidental circumstance,  which  would  have  prevented  the  cause 
from  being  tried,  if  it  had  been  regularly  on  the  calendar.  Un- 
der these  circumstances,  liberty  was  given  to  the  defendant  to 
renew  the  motion,  (which  was  denied  on  other  grounds,)  pro- 
vided he  did  so  at  once,  and  so  as  not  to  delay  the  plaintiff. 
Under  the  Code  of  1849,  it  was  held  that  a  change  of  the 
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place  of  trial  did  not  carry  with  it  a  change  of  the  venue  for 
other  parposes,  but  that,  on  the  contrary,  all  interlocutory  ap- 
plications must  stil  1  be  made  in  the  county  originally  fixed.     See 
Md  v.Chapin,  4  How.  185 ;  2  C.  R.  107 ;  Barnard  v.  Wheeler, 
3How.  71  ;  Beardsley  v.  Dickerson^  4  How.  81 ;  Lynch  v.  Moaher^ 
4  How  86,  and  Moore  v.  Gardner,  6  How.  243 ;  3  C.  R.  224. 
The  recent  amendment  provides  against  this  inconvenience, 
and  effects  a  change  of  venue,  and  the  consequent  transfer  of 
all  papers  and  proceedings  accordingly,  in  all  cases  where  a 
change  of  place  of  trial  has  been  granted,  unless  express  pro- 
vision be  made  to  the  contrary,  either  by  consent  of  the  par- 
ties, or  order  of  the  court. 

It  seems  clear  that,  under  this  provision,  an  issue  of  law  will 
now  be  triable  in  the  county  into  which  the  place  of  trial  of  the* 
issae  of  fact  is  changed.  The  contrary  was  held  to  be  the  case 
under  the  Code  of  1849,  in  Oould  v.  Chapiuj  above  cited,  and 
Ward  V.  Davis,  6  How.  274.  The  same  is  likewise  implied  in 
Clark  V.  Van  Deusen,  3  C.  R.  219;  though,  in  that  case^  the 
court  looked  into  the  materiality  of  such  issue,  and,  on  its  clearly 
appearing  to  be  untenable,  refused  to  entertain  the  objection. 

On  a  change  being  granted,  the  defendant's  attorney  will,  of 
course,  see  that  all  papers  and  proceedings  are  duly  transferred 
to  the  clerk  of  the  substituted  county,  according  to  the  provi- 
sion above  referred  to.  In  strictness,  this  is  the  duty  of  the 
clerk  of  the  court,  on  the  order  being  filed  with  bim  (which 
must  of  course  be  done),  and  he  is  the  responsible  party  in  all 
cases ;  but  still  it  should  always  be  looked  to,  both  as  regards 
the  transmission,  and  the  due  filing  of  the  proceedings  in  the 
substituted  county,  when  transmitted ;  in  order  to  insure  regular- 
ity and  avoid  future  inconvenience. 

The  plaintiff's  remedy,  in'  respect  of  a  stay  of  proceedings* 
unduly  obtained  by  the  defendant  for  the  purposes  of  a  motion 
as  above,  is  pointed  out  by  rule  47.  On  aflidavit,  showing  such 
facts  as  will  entitle  him  to  retain  the  venue  according  to  the 
settled  practice,  he  may  obtain  a  revocation  of  the  order  to  stay 
from  the  officer  who  granted  it.  This  application  may  be  made 
txparts^  but  immediate  notice  of  the  order  of  revocation  must 
be  given  to  the  defendant's  attorney.  Of  course  this  revoca- 
tion only  operates  as  regards  the  interim  stay  of  proceedings, 
and  the  motion  itself  will  still  come  on,  and  be  decided  on  its 
merits,  in  due  course.    If  the  defendant  consider  himself  ag- 
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grieved  by  a  revocation  so  obtained,  hi»  better  course  would 
be  to  obtain  a  fresh  order,  to  show  cause  why  the  stay  should 
not  still  be  granted,  with  the  usual  clause,  suspending  proceed- 
ings until  the  return  of  that  order.  It  would,  doubtless,  be 
competent  to  him,  in  such  a  proceeding,  to  meet  the  affidavit 
on  which  the  plaintiff  has  obtained  the  revocation,  by  counter- 
affidavits  on  his  part,  either  evidencing  his  own  right  to  re- 
quire a  change,  or  impeaching  the  plaintiff's  statement. 

The  last  point  to  be  noticed,  is  the  change  of  venue,  in  conse- 
quence of  the  justices  of  the  district  in  which  the  action  is  tria- 
ble, being  disqualified  on  the  ground  of  interest,  relationship  to 
the  parties,  or  employment  as  counsel  in  the  matter.  •  This  sub- 
ject is  specially  provided  for  by  c.  15,  of  the  laws  of  1850,  p. 
20,  as  regards  actions  in  the  supreme  court :  which  enacts  that, 
in  such  cases,  the  court  may,  upon  special  motion,  order  the 
action  to  be  brought  to  argument  in  any  adjoining  district  to  be 
specified  in  such  order,  and  then  such  cause  shall  be  heard  aad 
decided  in  such  district.  This  measure  is,  of  course,  inapplica- 
ble to  courts  of  strictly  local  jurisdiction,  the  disqualifications  as 
to  which,  where  existent,  are  positive  and  irremovable. 


CHAPTER    IV. 

OF  PROCEEDINGS  FOR  OBTAINING  AN  INSIGHT  INTO  THE  ADVEB- 
BART'S  CASE,  OR  FORTIFYING  THAT  OF  THE  MOVING  PARTY. 


The  measures  for  the  above  purposes,  are  mainly  remedies 
existent  under  the  old  practice,  and  unaffected  by  the  Code,  or 
else  more  properly  referrible  to  the  class  of  specictl  proceedings. 
The  latter  will  be  considered  in  the  present  division  of  the 
work,  such  being  the  more  convenient  arrangement ;  a  detailed 
notice  of  the  former  is  incompatible  with  the  plan  proposed  at 
the  outset. 

A1I»  however,  may  be  conveniently  alluded  to  at  this  juncture^ 
in  order  that  the  attention  of  the  practitioner  may  be  directed 
to  all  the   different  measures  peculiarly  applicable    to    this 
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stage  of  the  action^  and  which  it  may  bo  in  his  power  to  adopt, 
with  a  view  to  the  proper  preparation  of  the  cause  for  trial. 

The  first  of  the  proceedings  in  question  is  one,  which,  though 
associated  in  the  Code  with  the  provisions  for  enforcing  the 
discovery  of  books  and  papers,  is  yet  distinguishable  from  those 
provisions,  inasmuch  as  it  is  in  the  power  of  the  party  to  act 
Qoder  the  latter  at  any  time,  whilst  the  former  belongs  to  this 
stage  of  the  action  exclusively,  and  would  not  be  appropriate 
at  any  other.  Although  given  by  the  same  section  as  the  pro- 
visions above  alluded  to,  which  belong  unquestionably  to  the 
class  of  special  remedies ;  this,  on  the  contrary,  partakes  rather 
of  the  nature  of  an  ordinary  step  in  the  cause. 

The  enactment  in  question  is  contained  in  the  earlier  portion 
of  sec.  388,  and  runs  as  follows : — 

§  388.  Either  party  may  exhibit  to  the  other,  or  to  his  attorney, 
at  any  time  before  the  trial,  any  paper,  material  to  the  action,  and 
request  an  admission  in  writing  of  its  genuineness.  If  the  adverse 
party  or  his  attorney  fail  to  give  the  admission,  within  four  dajrs  af- 
ter the  request ;  and  if  the  party  exhibiting  the  paper  be  afterwards 
put  to  expense,  in  order  to  prove  its  genuineness,  and  the  same  be 
finally  proved  or  admitted  on  the  trial,  such  expense,  to  be  ascer.- 
tained  at  the  trial,  shall  be  paid  by  the  party  refusing  the  admissioki ; 
unless  it  appear  to  the  satisfaotion  of  the  court  that  there  were  good 
reasons  for  the  refusal* 

Although  not  prescribed  in  terms,  the  more  convenient  course 
will  be,  to  accompany  the  exhibition  of  the  document  with  a  writ- 
ten notice  and  request  for  an  admission  as  above ;  the  proof  of 
the  giving  of  which  notice,  will,  in  case  of  refusal,  be  more  con- 
venient and  more  satisfactory  to  the  court,  than  the  adduction 
of  exclusively  verbal  evidence.  In  ordinary  cases,  a  refusal  is 
not  to  be  anticipated,  and  the  party  applied  to  will  consider 
well  before  he  gives  one;  as,  if  he  take  that  course,  he 
does  so  at  the  risk  of  the  imposition  of  costs.  Where,  however, 
any  real  question  exists,  as  to  the  genuineness  of  the  docu- 
ment of  which  an  admission  is  sought,  such  admission  would 
clearly  be  imprudent:  and  many  other  cases  might  be  suggest- 
ed, in  which,  on  a  bona  fide  refusal  on  adequate  grounds,  the 
court  would  never  impose  costs. 

Questions  extending  merely  to  the  construction  or  purport 
of  the  instrument  adduced,  apart  from  any  as  to  its  genuine- 
uessi  or  wherOi  as  must  frequently  be  the  case,  the  genuineness 
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of  it  is  not  in  question,  though  its  real  effect  is,  may  easily  be 
guarded  against,  by  a  special  form  of  adoussion,  and  indeed, 
no  properly  drawn  request  will  require  more  than  a  mere  dis- 
pensation from  th6  necessity  of  giving  technical  evidence  of 
the  existence  of  such  an  instrument 

In  the  event  of  an  admission  being  refused  without  good 
reason,  and  expenses  being  incurred  in  consequence  of  that 
refusal,  counsel  should  be  careful  to  be  prepared  with  a 
statement,  and  to  ask  for  them  at  the  trial  itself,  a/i  this  course 
is  expressly  prescribed  by  the  section ;  and,  if  omitted,  it  is  very 
doubtful  whether  those  expenses  can  afterwards  be  allowed 
in  the  taxation  of  costs.  It  seems,  indeed^clear,  that  they  cannot 

The  next  proceeding  for  the  purposes  above  mentioned,  and 
which  is,  also,  one  open  to  either  party,  is  the  procuring  an 
inspection  and  copy,  or  permission  to  take  a  copy,  of  books, 
papers,  or  documents  in  the  hands  of  his  adversary.  It  wookl 
be  needless  to  enlarge  upon  the  importance  of  doing  this  at 
cmce,  if  not  already  done  at  an  earlier  stage,  in  every  instance 
where  such  documents  exist.  The  subject  has  ahready  been 
touched  upon,  under  the  head  of  the  defendant's  proceedings 
before  answer^  and  will  be  fully  gone  into  in  the  chapters  which 
close  this  division  of  the  work. 

Not  merely  has  the  party  a  right  to  inspect  the  documentary 
evidence  in  his  adversary's  possession,  but  he  has  also  a  right 
to  examine  that  adversary  himself,  upon  oath,  at  any  time  be- 
fore the  trial,  under  the  provisions  of  chapter  YL  title  XIL 
part  11.  of  the  Code.  This  proceeding  is  in  evident  substitution 
for  the  old  chancery  practice  on  a  bill  of  discovery,  and  like- 
wise as  to  the  examination  of  the  defendant,  upon  interrogatories 
annexed  to,  or  forming  pf  rt  of  the  complaint.  It  is  one  pecu- 
liarly applicable  to  this  stage  of  the  action,  though,  as  before 
noticed,  under  the  head  of  proceedings  before  answer,  it  may 
be  taken  earlier.  See  this  subject  fully  considered  in  the  clos- 
ing chapters  of  this  division. 

In  numerous  classes  of  cases,  and  more  especially  in  those 
which,  under  the  old  practice,  would  have  belonged  to  chan- 
cery jurisdiction,  the  importance  of  this  step  is  too  obvious  to 
admit  of  doubt.  In  strictly  common  law  cases,  it  will,  on  the 
contrary,  be  less  generally  applicable.  The  examination  so 
taken  may  be  read  upon  the  trial,  if  the  party  is  not  then  called 
upon  to  testify  as  a  witness  ;  but,  if  he  be  so  called,  it  then  be- 
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oomes,  ipso  faeto^  a  nullity,  and,  eren  if  he  be  called  to  testify 
on  one  point  only,  the  whole  ground  must  be  gone  orer  again. 
When  read,  such  examination  will,  of  course,  be  open  to  all 
due  exceptions,  precisely  as  with  reference  to  the  written 
testimony  of  witnesses  not  produced  at  the  trial,  as  next  re- 
ferred to. 

The  means  which  at  present  exist  for  taking  the  evidence  of 
witnesses,  accessible  at  the  time,  but  whose  testimony  may  not 
be  available  at  the  trial,  is  the  next  point  to  be  considered, 
where  circumstances  of  this  nature  may  exist.  This  may  be 
done,  as  heretofore,  by  an  examination  **  de  bene  esse,^  under  the 
powers  given  for  that  purpose  in  the  Revised  Statutes,  art.  I. 
title  III.  chap.  YII.  of  part  III.,  2  R.  S.  391  to  393.  The  old 
practice  in  this  respect  remains  perfectly  unchanged  by  the 
Code,  and  may  be  gathered  from  the  works  on  that  subject. 
The  order  for  this  purpose  is  obtainable  from  a  judge  of  the 
court  in  which  the  action  is  pending,  if  a  court  of  record,  ex 
partCj  on  affidavit  of  the  iacts ;  and  copies  of  both  the  order 
and  the  affidavit  must  be  served  upon  the  opposite  party.  The 
time  for  the  proposed  examination  must  be  limited  in  such  or- 
der, and  must  not  exceed  twenty  days  from  its  date ;  but,  within 
that  limit,  the  appointment  for  that  purpose  rests  in  the  discre- 
tion of  the  judge  applied  to.  It  is  competent  for  the  adverse 
party  to  show  cause  against  proceeding  on  this  examination,  on 
proof  that  it  is  unnecessary,  or  that  the  order  has  been  collu- 
sively  obtained.  If  he  do  not  oppose,  or  fail  in  bringing  proof 
of  this  nature,  the  officer  granting  the  order  proceeds  with  the 
examination  of  the  witness  in  due  form ;  and  the  written  depo- 
sition, signed  by  the  witness  and  certified  by  such  officer,  is 
then  filed  in  the  office  of  the  clerk  of  the  court  in  which  the 
action  is  pending,  and  may  be  used  on  the  trial,  on  proof  pre- 
viously given,  that  the  witness  is  then  unable  to  attend,  but  not 
otherwise;  and  it  is  competent  for  the  adversary  to  prevent 
the  reading  of  it,  by  proof  that  the  witnesses'  attendance  could 
have  been  attained  on  sufficient  notice,  (See  Weeks  v.  Lowerre^ 
8  Barb.  S.  C.  R.  530,)  or  that  the  examination  was  not  duly 
conducted.  For  details  on  these  subjects,  see  the  works  on 
the  old  practice. 

The  testimony  of  witnesses  out  of  the  State  may  also  be 
procured,  as  heretofore,  by  means  of  a  commission  for  that 
purpose.    The  Code  contains  no  provision  whatever  on  this 
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8ubject|  except  that  a  party  to  the  action  may  be  so  examined, 
(V.  S.  d90»)  andy  therefore,  the  former  practice  remains  totally 
unchanged  in  all  its  particulars,  and  the  works  on  that  subject 
should  be  referred  to  accordingly. 

The  plan  adopted  at  the  outset  forbids,  as  above  noticed,  the 
entering  into  details  in  reference  to  this  most  important  and 
frequently  necessary  proceeding,  or  the  giving  of  forms  for  such 
purpose,  which  will  be  found  in  the  books  above  alluded  to. 
The  main  features  of  the  practice,  may,  however,  be  stated  as 
follows : 

The  statute  law  upon  the  subject  will  be  found  in  article  11 
title  III.  chap.  VII.  part  III.  of  the  Revised  Statutes,  2  R.S. 
393  to  397.  The  application  can  only  be  made  after  issue 
joined)  and  should,  of  course,  be  made  as  soon  as  practicable 
after  such  joinder.  If  applied  for  at  once,  a  stay  of  pro- 
ceedings until  after  the  return,  is  obtainable,  almost  as  of  course; 
but,  if  delayed  unduly,  such  stay  may,  and  probably  will,  be 
refused.  The  application  may  be  made  by  either  party,  but 
the  proceeding  is  one  very  usually  taken  by  consent.  If  so,  the 
consent  of  the  opposite  party  being  obtained  in  writing,  in  the 
usual  form,  the  order  of  the  court  is  obtained  upon  it,  as  of 
course.  Should  any  peculiar  directions  as  to  the  return  of  the 
commission  be  desirable,  they  should  be  made  part  of  the  con- 
sent, and  be  incorporated  in  the  order.  If,  however,  the  pro- 
ceeding be  taken  adversely,  the  party  or  his  attorney,  (but  more 
usually  the  latter,)  must  make  an  affidavit,  swearing  to  merits 
in  the  usual  manner,  giving  the  names  and  residences  of  the 
witnesses  required  to  be  examined,  and  averring  that  he  can- 
not safely  go  to  trial  without  their  testimony.  On  this  affidavit, 
an  order  is  obtained  for  the  opposite  party  to  show  cause,  on  a 
notice  of  at  least  ten  days,  why  a  commission  should  not  issue 
accordingly,  the  proposed  commissioner  or  commissioners  on  the 
applicant's  part  being  named.  A  copy  of  such  order,  and  of 
the  affidavit,  should  be  duly  served  forthwith,  and  the  moving 
party  should  also  prepare  his  interrogatories  and  serve  a  copy. 
On  receipt  of  this  document,  the  adverse  party  should  prepare 
and  serve  a  copy  of  his  cross  interrogatories,  and  name  a  com- 
missioner or  commissioners  on  his  part.  The  order  to  show 
cause  comes  on  to  be  argued  in  due  course,  and,  if  made  abso- 
lute, a  copy  of  the  final  order  should  be  served.  The  inter- 
rogatories on  both  sides,  if  not  agreed  upon,  are  then  settled  by 
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a  jadge  or  other  officer  empowered  to  perforin  the  functions  of 
a  judge  at  chambers,  (see  introductory  chapter,)  on  appoint- 
ment for  that  purpose,  of  which  notice  must,  of  course,  be  duly 
served.  If  so  settled,  the  interrogatories  and  cross  interroga- 
tories must  be  signed  by  the  judge  or  officer  so  acting.  If,  on 
the  contrary,  they  are  agreed  to  by  consent,  each  is  signed  by 
both  attorneys. 

The  interrogatories  being  settled,  the  commission  is  drawn 
up,  the  usual  printed  forms  being  invariably  used  for  that  pur- 
pose, to  which  are  subjoined  or  annexed,  as  specialfy  required 
by  the  provisions  of  the  revised  statutes,  full  instructions  on  the 
subjects  of  its  execution  and  return ;  which  instructions  must  be 
complied  with  to  the  letter,  or  the  execution  of  the  commission 
vr'il  be  invalid.  If  any  special  directions  on  these  subjedts  be 
inserted  in  the  order,  either  by  consent,  or  by  direction  of  the 
court,  the  instructions  to  the  commissioners  must  be  carefully 
corrected  accordingly.  The  signature  of  the  judge,  and  the 
seal  of  the  court  being  then  obtained  to  the  commission,  to 
which  the  interrogatories  on  both  sides  must  be  annexed  before 
it  is  sealed,  such  commission  and  interrogatories  must  be  for- 
warded, either  by  post  or  otherwise,  as  may  be  found  most  con- 
venient, to  the  commissioners  named,  who  take  the  depositions 
of  the  witnesses  in  writing,  and  return  it  according  to  the  di- 
rections. When  returned,  it  remains  in  the  custody  of  the  clerk 
of  the  court,  who  furnishes  copies  to  the  parties  in  the  usual 
manner;  or  if,  by  special  agreement,  it  is  returned  to  either  of 
the  attorneys,  (which  proceeding  is  allowable,)  it  must  not  be 
opened  by  him  unless  in  the  presence  of  the  other,  and  a  copy 
must  be  delivered  to  the  latter  with  all  convenient  speed.  The 
commission  and  depositions,  thus  returned,  remain  in  the  cus- 
tody of  the  proper  party  until  the  trial  of  the  cause,  at  which 
the  latter  are  read  in  evidence  in  the  usual  course,  all  just  ex- 
ceptions as  to  the  admissibility  of  testimony  being  then  com- 
petent to  be  taken  by  either  party,  exactly  as  if  the  witnesses, 
whose  depositions  are  read,  were  present  and  personally  ex- 
amined. In  the  event  of  any  irregularity  in  the  execution  of 
the  commission,  the  opposite  party  may  move  at  the  trial  to 
suppress  the  deposition  in  ioto.  Should  any  portion  of  them, 
on  the  contrary,  be  objectionable  on  the  ground  of  improper  or 
non-responsive  answers  on  the  part  of  the  witnesses,  of  inad- 
missibility of  evidence,  or  otherwise,  the  motion  will  be  that  such 
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portion  of  the  deposition  be  not  read.  On  all  these  different 
matters,  the  old  books  of  practice  should,  as  before  stated,  be 
carefully  consulted,  the  foregoing  observations  being  a  mere 
outline  of  the  subject,  and  not  pretending  to  be  more.  It  seems 
that  a  second  commission  may  issue«  under  certain  circum- 
stances, rendering  that  course  necessary. —  V.  Graham's  Prac- 
tice, page  596. 

The  following  cases  have  been  decided  since  the  passing  of 
the  Code^  in  reference  to  the  above  proceedings. 

In  Dodffe  v.  Rose^  1  C.  R.  128,  the  court  held  that,  on  a  mo- 
tion for  a  commission,  the  moving  papers  must  show  affirma- 
tively that  such  motion  was  made  in  a  proper  district ;  and,  this 
not  being  the  case,  the  application  was  refused. 

In  Blackmar  v.  Van  Inwager,  5  How.  367,  1  0.  R.  (N.  S.)  80, 
this  conclusion  was  denied ;  and  it  was  held,  on  the  contrary, 
that  there  was  no  rule  of  practice  requiring  the  moving  papers 
to  show  the  place  where  the  trial  was  to  be  had,  and  that,  ac- 
cordingly, an  omission  in  this  respect  constituted  no  irregularity. 

The  motion  in  that  case  was  made  in  a  county,  adjoining  the 
district  but  not  the  county  in  which  the  trial  was  to  be  had,  and 
was  therefore  clearly  irregular  as  a  motion,  under  section  401. 
The  opposite  party  had,  however,  taken  no  objection  at  the 
time,  but  had,  on  the  contrary,  considered  and  treated  the  order 
as  a  nullity,  and  had  taken  an  inquest  accordingly,  nothwith- 
standing  the  stay  thereby  granted.  The  court  held  that  he  had 
no  right  to  do  so,  and  that  the  order  was  not  void,  but  merely 
irregular,  and,  as  such,  was  binding  until  vacated  or  set  aside ; 
and  the  inquest  was  set  aside  accordingly.  If,  however,  the 
motion  had  been  opposed,  and  the  fact  shown  that  it  was  made 
in  a  wrong  county,  the  learned  judge  said  he  would  undoubt- 
edly have  declined  to  hear  it. 

In  The  Bank  of  Charlestony.  HurUmt,  1  Sandf.  S.  C.  R.  717, 
1  C.  R.  96,  it  was  decided  that,  in  analogy  with  the  former 
practice,  the  defendant  will  be  allowed  twenty  days  after  the 
service  of  the  reply,  in  which  to  apply  for  a  commission,  with 
the  usual  stay  of  proceedings. 

If  applied  for  with  due  diligence,  the  commission  issues,  and 
a  stay  will  be  granted,  as  of  course ;  and,  if  the  opposite  party 
serve  a  notice  of  trial  subsequent  to  the  notice  of  motion  for 
such  purpose,  the  payment  of  his  costs  of  the  term  will  not  be 
imposed.    If,  on  the  contrary,  the  notice  of  motion  be  not  given 
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until  after  notice  of  trial  is  served,  the  adversary's  costs  must 
be  offered  to  be  paid  at  the  time,  or  the  whole  expenses  of  pre- 
paring for  trial  will  be  charged  ;  unless  it  appear  that  the  papers 
for  the  motion  have  been  served  without  any  unnecessary  delay, 
in  which  case  the  moving  party  will  be  excused. — Brohaw  v. 
Bridgnum,  6  How.  114;  1  C.  R.  (N.  S.)  407. 

The  last  mentioned  principle  was  acted  upon  in  Foster  v. 
Agassiz^  3  C.  R.  150,  in  which  case  costs  were  not  imposed,  but 
were  ordered  to  abide  the  event.  The  cause  had  there  been 
noticed  for  trial  seven  days,  and  the  notice  of  motion  given  on 
the  thirteenth  day  after  issue  joined ;  it  being  shown,  moreover, 
on  the  affidavits,  that  due  diligence  had  been  used  in  preparing 
the  papers  for  that  purpose. 

The  above  cases  refer  to  an  application,  made  within  the  or- 
dinary period,  according  to  the  old  practice.  It  by  no  means 
follows,  however,  that,  if  delayed  until  a  later  period,  a  com- 
mission will  not  be  obtainable.  On  the  contrary,  .wherever  a 
proper  case  is  shown,  it  will  almost  always  be  granted,  though, 
of  course,  upon  proper  terms. 

The  following  principles  have  been  laid  down  upon  this  sub- 
ject by  the  superior  court. 

'^  The  issuing  of  a  commission  is  in  the  discretion  of  the  court. 
It  is  usually  done  as  of  course,  with  or  without  a  stay  of  pro- 
ceedings, but  it  is  not  a  matter  of  strict  right.  The  court  must 
be  governed  in  the  exercise  of  its  discretion  by  what  is  appa- 
rent will  be  the  consequences ;  and  if  it  is  evident  that  great  in- 
justice will  be  likely  to  ensue  to  the  adverse  party,  it  is  far  from 
being  of  course  to  grant  it.  In  such  a  case,  the  court  will  either 
impose  terms,  so  as  to  preserve  the  rights  of  the  adverse  party, 
or  will  even  refuse  it,  if  no  way  for  their  protection  can  be  de- 
vised."— JBihgr  v.  MoU,  2  Sandf.  S.  C.  R.  083. 

Under  ordinary  circumstances,  the  stay  of  proceedings,  when 
granted,  is  absolute,  until  the  actual  return  of  the  commission, 
however  long  may  be  the  time  necessary  for  that  purpose.  In 
extreme  cases,  however,  the  court  will  interfere.     Thus: 

Where  sufficient  time  had  elapsed,  primdfacie^  to  have  ob* 
tained  the  return  of  a  commission,  so  issued  with  a  stay  of  pro- 
ceedings, the  superior  court inVoss  v. Fielden^  2  Sandf.  S.  C.  R. 
690,  laid  down  the  rule  to  be  pursued  in  future  in  the  following 
terms  :  '*  On  considering  the  matter,  we  think  the  rule  ought  to 
be,  that  the  parties,  in  a  case  like  this,  have  liberty  to  go  to  trial 
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at  the  next  term.  If  the  commission  be  not  then  returned,  it 
will  be  incumbent  on  the  other  party  to  apply  for  a  further  stay. 
This  will  give  to  the  party,  desirous  to  go  to  trial,  an  opportu- 
nity to  answer  the  statements  on  which  his  adversary  relies  for 
continuing  the  stay  of  proceedings,  and  obtaining  further  time 
to  procure  the  testimony.  Such  will  be  the  practice  in  future, 
where  it  appears  that  sufficient  time,  primd  facU^  has  elapsed 
for  the  execution  and  return  of  the  commission." 

The  questions  as  to  the  due  execution  and  return  of  a  com- 
mission of  the  above  nature,  will  be  found  very  fully  entered 
upon,  and  the  old  authorities  on  the  subject  cited,  in  Fleming  v. 
HolUnhack^  7  Barb.  S.  C.  R.  271,  which  case  should  be  carefully 
read,  in  connection  with  the  works  on  the  former  practice  in 
relation  to  that  subject. 

In  moving  for  a  commission,  it  is  sufficient,  if  the  materiality 
of  the  testimony  sought  to  be  obtained  is  positively  sworn  to. 
The  applicant  is  not  bound  to  state  what  he  expects  to  prove 
by  the  witness,  whose  testimony  he  seeks  to  procure. — EaUm  v. 
North,  7  Barb.  S.  C.  R.  631  ;  3  C.  R.  234 ;  and  V.  The  People  v. 
Vermilyea^  there  cited. 

A  party  to  the  action,  residing  out  of  the  state,  may  be  ex- 
amined on  commission,  at  the  instance  of  the  adverse  party,  in 
the  same  manner. — BrocJcway  v.  Stanton,  2Sandf.  S.  C.  R*  640; 
1  C.  R.  128. 

If  a  commission  be  defectively  executed  in  matters  of  mere 
form,  the  court  possesses,  and  will  exercise  the  power  of  order- 
ing it  to  be  returned  to  the  commissioners  to  have  the  defect 
amended,  without  its  being  necessary  to  issue  a  second  commis- 
sion and  examine  the  witnesses  again. 

With  reference  to  the  taking  of  depositions  in  general,  it  may 
•  be  remarked  that,  under  the  Code  of  1648,  those  of  witnesses  re- 
siding in  the  state,  but  more  than  one  hundred  miles  from  the 
place  of  trial,  were  allowed  to  be  taken  in  the  same  mode  as 
testimony  de  bene  esse,  and  to  be  so  read  on  the  trial,  without 
further  proof  of  the  inability  of  the  witness  to  attend.  This 
provision  was  positively  repealed  by  the  act  of  1849,  without 
any  saving  clause.  In  a  case  where  the  depositions  had  been 
taken,  pending  the  former  measure,  but  the  trial  did  not  come 
on  until  after  the  passing  of  the  latter,  it  was  held  that  such 
depositions  could  not  be  read. — McOoUer  v.  Hooker,  1 C.  R.  (N.S.) 
218,  and  217. 
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The  Mibject  of  the  perpetuation  of  testimony,  by  special  pro- 
ceeding for  that  purpose,  has  been  already  alluded  to.  The 
proceedings  for  that  purpose  belong  entirely  to  the  former 
practice. 


CHAPTER    V. 

OF    THS    FORMAL    PREPARATIONS    FOR    TRIAL. 


The  above  precautionary  or  accelerative  proceedings,  with 
a  view  to  the  ultimate  trial  of  the  issue  when  joined,  having 
thus  been  considered  ;  the  ordinary  measures  for  placing  the 
cause  on  the  calendar,  and  bringing  on  the  trial  in  due  course, 
form  the  next  subject  for  consideration. 

The  provisions  of  the  Code  on  the  subject  of  the  notice  of 
trial  and  note  of  issue^  are  contained  in  sections  256  and  258, 
and  run  as  follows : 

§  256.  At  any  time  after  issue,  and  at  least  ten  days  before  the 
court,  either  party  may  give  notice  of  trial.  The  party  giving  the 
notice  shall  furnish  the  clerk,  at  least  four  days  before  the  court» 
with  a  note  of  the  issue,  containing  the  title  of  the  action,  the  names 
of  the  attorneys,  and  the  time  when  the  last  pleading  was  served ; 
and  the  clerk  shall  thereupon  enter  the  cause  upon  the  calendar,  ao* 
eor^ng  to  the  date  of  the  issue. 

§  258.  Either  party  giving  the  notice,  may  bring  the  issue  to  trial, 
lod,  in  the  absence  of  the  adverse  party,  unless  the  court,  for  good 
eaase,  otherwise  direct,  may  proceed  with  his  case,  and  take  a  dis- 
missal of  the  complaint,  or  a  verdict  or  judgment,  as  the  case  may  re- 
quire. A  separate  trial  between  a  plaintiff  and  any  of  the  several 
defendants,  may  be  allowed  by  the  court,  whenever,  in  its  opimon, 
justice  will  thereby  be  promoted. 

Although  peculiarly  incumbent  upon  the  plaintiff,  on  whom 
rests  the  conduct  of  the  cause,  the  above  proceedings  will,  in 
almost  every  case,  be  equally  necessary  on  the  part  of  the  de- 
fendant. It  is  true,  that  a  notice  on  the  part  of  the  plaintiff  will 
be  sufficient  to  bring  on  the  cause  in  regular  course,  and  that. 
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if  so  brought  od»  the  defendant  will  labor  under  no  actual  dis- 
ability in  respect  to  his  defence ;  still,  on  the  oth^r  hand,  the 
latter^  if  he  omit  to  give  a  counter-notice,  and  to  put  the  cause 
regularly  upon  the  calendar  on  his  own  behalf,  will  be  without 
remedy,  in  case  of  the  plaintiflfs  change  of  intention,  or  neglect 
to  appear  when  called.  He  will  stand,  in  fact,  in  the  disadvan- 
tageous position  of  being  bound  by  his  adversary's  notice,  with- 
out the  power  of  taking  any  affirmative  measure  on  his  own 
behalf. 

In  no  case,  therefore,  should  this  precaution  be  omitted  on 
his  part.  When,  however,  the  defendant  has  given  such  a  no- 
tice, he  must  move  the  cause  in  its  order  when  called  on.  If 
he  omit  to  do  so,  he  cannot  afterwards  move  for  a  dismissal 
under  rule  23. — McCarthy  v.  Hancock^  6  How.  26 ;  1  C.  R. 
(N.  S.)  188. 

Where  the  plaintiff  only  has  noticed  the  cause,  and  omits  to 
bring  it  on,  the  defendant,  if  he  attends  prepared,  is  entitled  to 
the  costs  of  the  circuit.  He  must,  however,  apply  for  them  on 
the  first  opportunity  afterwards,  or  his  right  to  enforce  their 
payment  will  be  gone.  The  plaintiff,  on  the  other  hand^  vrill 
not  be  entitled  to  recover  his,  under  such  circumstances,  though 
he  ultimately  obtain  a  verdict  in  the  ^action.— TFAi/>p&  v.  WUr 
liamSf  4  How.  28. 

The  usual  forma  of  notice  of  trial  of  an  issue  of  fact,  or  of  ar- 
gument of  an  issue  of  law  or  appeal,  before  the  general  or  spe- 
cial .terms,  which  all  are  subject  to  the  same  general  conditions 
as  to  time,  service,  and  otherwise^  will  be  found  in  the  Appen- 
dix. 

In  the  court  of  appeals  a  different  period  is  prescribed,  as  see 
hereafter. 

Where  notice  of  trial  of  an  issue  of  fact  is  given  by  the  plain- 
tiff, and  no  affidavit  of  merits  has  been  served  on  the  part  of 
the  defendant,  (as  to  which,  see  subsequent  portion  of  the  chap- 
ter,) it  is  necessary  that  the  intention  to  take  an  inquest  should 
be  expressed  upon  the  face  of  that  notice.  If  omitted,  it  can- 
not be  taken. — V.  Rule  12  of  supreme  court.  Where  such  affi- 
davit has  been  served,  or  where  the  notice  is  on  the  part  of  the 
defendant,  the  correct  practitioner  will  strike  these  words  out 
of  the  ordinary  form,  though  the  omission  to  do  this  virill  not 
vitiate  the  notice,  and  usually  happens. 

If  the  plaintiff  notice  the  cause  for  trial,  and  put  it  on  the  cal- 


FORMAL  PKEPARATIOliB  FOB  TRIAL.  337 

endar  in  the  ordinary  form,  he  is  bound  to  bring  it  on  for  trial 
when  it  is  reached,  or  he  will  be  liable  to  a  motion  for  dismiss 
sal  on  the  ground  of  want  of  due  prosecution. — Bishop  v.  Mor- 
gan, 1  C.  R.  (N.  S.)  840. 

The  provisions  of  the  Code  on  this  subject  extend  to  the  case 
of  a  trial  by  referees,  on  which  it  is  competent  for  both  parties 
to  give  notice  in  the  ordinary  form,  and  for  the  defendant  to 
proceed  upon  his  notice,  by  default,  and  take  a  report  in  his  fa- 
vor, in  the  event  of  the  plaintiff's  omission  to  proceed ;  and 
such  will  be  his  proper  course. — Williams  v.  JSage^  1  C.  R. 
(N.  S.)  858. 

It  is,  of  course,  incumbent  upon  the  plaintiff  to  serve  notice 
upon  every  defendant,  as,  otherwise,  he  cannot  bring  on  the 
cause  as  against  those  with  respect  to  whom  he  has  omitted  to 
do  so.  Under  ordinary  circumstances,  it  will  not  be  necessary 
for  a  defendant  to  serve  codefendants.  Where,  however,  in 
his  answer,  he  seeks  relief  as  against  them,  it  might  be  prudent. 
Section  258  gives  him  power  to  take  '*  a  dismissal  of  the  com- 
plaint, or  a  verdict  or  judgment,  as  the  case  may  require ;" 
and,  of  course,  he  cannot  obtain  affirmative  relief,  as  against  any 
party  who  has  not  been  duly  cited  to  appear.  Cases  of  this 
description  are,  however,  not  likely  to  be  frequent ;  and  it  may 
be  well  doubted  whether,  even  after  notice  so  given,  be  could, 
in  the  event  of  a  general  default,  do  more  than  take  a  dismissal 
of  the  complaint  as  against  the  plaintiff.  If  the  cause  come  on 
in  due  course,  and  all  parties  are  heard,  there  is  no  question  but 
that  the  court  then  possesses  the  power  of  passing  upon  the 
mutual  claims  of  all  parties ;  but  the  defendant's  power  to  obtain 
affirmative  relief,  by  default,  as  against  parties  other  than  the 
plaintiff,  seems  questionable.  There  is  no  reported  case  upon 
the  point,  but  the  more  consistent  view  seems  to  be,  that,  on  the 
plaintiff's  default,  the  whole  case  falls  to  the  ground,  and  is  out 
of  court ;  and  that,  if  wished  for,  affirmative  relief,  as  against 
other  parties,  can  only  be  obtained  by  a  party  in  that  position, 
in  the  ordinary  mode,  by  means  of  an  affirmative  proceeding. 
Allegations  of  equities  between  co-defendants,  when  stand- 
ing alone,  forms  no  defence  as  against  the  plaintiff's  right  to 
recover — V.  Woodworth  v.  Bellows^  4  How.  24  ;  and  the  con- 
verse of  this  proposition,  i.  e.,  that,  if  the  plaintiff  abandon  his 
case,  the  whole  proceeding  becomes  inoperative,  and  a  dismis- 
sal of  the  complaint  the  only  proper  course,  would  seem  to  be 
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if  so  brought  oot  the  defendant  will  labor  under  no  actual  dis- 
ability in  respect  to  his  defence ;  still,  on  the  oth^r  hand,  the 
latter^  if  he  omit  to  give  a  counter-notice,  and  to  put  the  cause 
regularly  upon  the  calendar  on  his  own  behalf,  will  be  without 
remedy,  in  case  of  the  plaintiff's  change  of  intention,  or  neglect 
to  appear  when  called.  He  will  stand,  in  fact,  in  the  disadvan- 
tageous position  of  being  bound  by  his  adversary's  notice,  with- 
out the  power  of  taking  any  affirmative  measure  on  his  own 
behalf. 

In  no  case,  therefore,  should  this  precaution  be  omitted  on 
his  part.  When,  however,  the  defendant  has  given  such  a  no- 
tice, he  must  move  the  cause  in  its  order  when  called  oa  If 
he  omit  to  do  so,  he  cannot  afterwards  move  for  a  dismissal 
under  rule  23. — McCarthy  v.  Hancock,  6  How.  28 ;  1  C.  R. 
(N.  S.)  188. 

Where  the  plaintiff  only  has  noticed  the  cause,  and  omits  to 
bring  it  on,  the  defendant,  if  he  attends  prepared,  is  entitled  to 
the  costs  of  the  circuit.  He  must,  however,  apply  for  them  on 
the  first  opportunity  afterwards,  or  his  right  to  enforce  their 
payment  will  be  gone.  The  plaintiff,  on  the  other  hand,  will 
not  be  entitled  to  recover  his,  under  such  circumstances,  thoogh 
he  ultimately  obtain  a  verdict  in  the^action.-^1FA2J9p2e  v.  WU' 
liams,  4  How.  28. 

The  usual  forma  of  notice  of  trial  of  an  issue  of  fact,  or  of  ar- 
gument of  an  issue  of  law  or  appeal,  before  the  general  or  spe- 
cial ^terms,  which  all  are  subject  to  the  same  general  conditions 
as  to  time,  service,  and  otherwise,  will  be  found  in  the  Appen- 
dix. 

In  the  court  of  appeals  a  different  period  is  prescribed,  as  see 


I  hereafter. 


Where  notice  of  trial  of  an  issue  of  fact  is  given  by  the  plain- 
tiff, and  no  affidavit  of  merits  has  been  served  on  the  part  of 
the  defendant,  (as  to  which,  see  subsequent  portion  of  the  chap- 
ter,) it  is  necessary  that  the  intention  to  take  an  inquest  should 
be  expressed  upon  the  face  of  that  notice.  If  omitted,  it  can- 
not be  taken. — V.  Rule  12  of  supreme  court.  Where  such  affi- 
davit has  been  served,  or  where  the  notice  is  on  the  part  of  the 
defendant,  the  correct  practitioner  will  strike  these  words  out 
of  the  ordinary  form,  though  the  omission  to  do  this  will  not 
vitiate  the  notice,  and  usually  happens. 

If  the  plaintiff  notice  the  cause  for  trial,  and  put  it  on  thecal- 
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endar  in  the  ordinary  form,  he  is  bound  to  bring  it  on  for  trial 
when  it  is  reached,  or  he  will  be  liable  to  a  motion  for  dismis* 
sal  on  the  ground  of  want  of  due  prosecution. — Bishop  v.  Mor- 
gan, I  C,R.  (N.  S.)  840. 

The  provisions  of  the  Code  on  this  subject  extend  to  the  case 
of  a  trial  by  referees,  on  which  it  is  competent  for  both  parties 
to  give  notice  in  the  ordinary  form,  and  for  the  defendant  to 
proceed  upon  his  notice,  by  default,  and  take  a  report  in  his  fa- 
vor, in  the  event  of  the  plaintiff's  omission  to  proceed ;  and 
Buch  will  be  his  proper  course. — Williams  v.  JSage^  1  C.  R. 
(N.  S.)  358. 

It  is,  of  course,  incumbent  upon  the  plaintiff  to  serve  notice 
upon  every  defendant,  as,  otherwise,  he  cannot  bring  on  the 
cause  as  against  those  with  respect  to  whom  he  has  omitted  to 
do  80.  Under  ordinary  circumstances,  it  will  not  be  necessary 
for  a  defendant  to  serve  co-defendants.  Where,  however,  in 
bis  answer,  he  seeks  relief  as  against  them,  it  might  be  prudent. 
Section  258  gives  him  power  to  take  '*  a  dismissal  of  the  com- 
l^aint,  or  a  verdict  or  judgment,  as  the  case  may  require ;'' 
and,  of  course,  he  cannot  obtain  affirmative  relief,  as  against  any 
party  who  has  not  been  duly  cited  to  appear.  Cases  of  this 
description  are,  however,  not  likely  to  be  frequent ;  and  it  may 
be  well  doubted  whether,  even  after  notice  so  given,  be  could, 
in  the  event  of  a  general  default,  do  more  than  take  a  dismissal 
of  the  complaint  as  against  the  plaintiff.  If  the  cause  come  on 
in  due  course,  and  all  parties  are  heard,  there  is  no  question  but 
that  the  court  then  possesses  the  power  of  passing  upon  the 
mutual  claims  of  all  parties ;  but  the  defendant's  power  to  obtain 
affirmative  relief,  by  default,  as  against  parties  other  than  the 
plaintiff,  seems  questionable.  There  is  no  reported  case  upon 
the  point,  but  the  more  consistent  view  seems  to  be,  that,  on  the 
plaintiff's  default,  the  whole  case  falls  to  the  ground,  and  is  out 
of  court ;  and  that,  if  wished  for,  affirmative  relief,  as  against 
other  parties,  can  only  be  obtained  by  a  party  in  that  position, 
m  the  ordinary  mode,  by  means  of  an  affirmative  proceeding. 
Allegations  of  equities  between  co-defendants,  when  stand- 
ing alone,  forms  no  defence  as  against  the  plaintiff's  right  to 
recover — V.  Wbodiuorth  v.  BeUows,  4  How.  24 ;  and  the  con- 
verse of  this  proposition,  i.  e.,  that,  if  the  plaintiff  abandon  his 
case,  the  whole  proceeding  becomes  inoperative,  and  a  dismis- 
sal of  the  complaint  the  only  proper  course,  would  seem  to  be 
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equally  souad.    The  experiment  appears,  however,  to  be  open 
for  trial,  if  thought  expedient. 

With  reference  to  the  time  prescribed  by  section  256,  in 
Eastern  v.  Chamherlin^  3  How.  412,  it  was  held,  that  the  lan- 
guage of  this  section  is  governed  by  that  of  section  407,  and, 
therefore,  that  the  day  of  service  of  a  notice  of  trial  is  exclu- 
eluded  from,  and  the  first  day  of  term  included  in  the  compu- 
tation of  the  ten  days  required  under  the  former.  The  same 
point  was  decided,  and  a  notice  served  on  the  11th  for  the  21st 
held  good,  in  Dayton  v.  Mclntyre^  5  How.  117 ;  3  C.  R.  164. 
Where  service  by  mail  is  admissible,  the  above  time  is,  of 
course,  double,  and  a  twenty  days*  notice,  instead  of  ten,  must 
be  given. 

The  notice  should  be  for  the  first  day  of  the  term  or  circuit, 
on  the  calendar  for  which  the  cause  is  placed.  In  the  court  of 
common  pleas  this  is  the  subject  of  a  special  order.  No.  5  of 
orders  of  1846,  but  in  all  the  others  it  is  equally  necessary. 

By  giving  notice  of  trial,  the  party  admits  that  the  pleadings 
are  sufficient  to  raise  an  issue,  and  cannot  afterwards  move, 
under  section  160,  to  strike  out  redundant  matter. — JSsmandv. 
Van  Benschoien^  5  How.  44.  The  plaintifif  may  give  notice  of 
trial,  &c.,  immediately  on  the  service  of  the  reply,  though,  of 
course,  at  his  peril,  if  the  defendant  subsequently  amend  under 
section  172.  The  cause  is  then  properly  at  issue,  notwithstand- 
ing the  defendant's  right  to  do  so.  The  former  is  not,  however, 
obliged  to  bring  the  cause  on,  until  the  expiration  of  a  reason- 
able time  after  the  time  to  amend  has  elapsed,  unless  the  de- 
fendant waive  his  right  to  amend  by  giving  notice  of  trial,  or 
that  he  shall  not  avail  himself  of  that  right.  If  the  defendant  so 
waive  his  right,  the  plaintiff  is  then,  apparently,  bound  to  go 
on— Ousson  v.  Whahn,  5  How.  302,  1  C.  R.  (N.  S.)  27— and 
it  would  seem  that  ten  days  after  the  time  to  amend  has  expir- 
ed, is  a  reasonable  time  to  prepare  for  trial.  In  cases  where 
service  by  mail  is  allowable,  the  defendant  has  forty  days  to 
amend,  and  the  plaintiff  will  not  be  in  default  till  after  that 
time  has  elapsed.  The  provisions  of  section  172,  allowing 
twenty  days  for  that  purpose,  do  not  limit  the  period  absolutely, 
without  reference  to  section  412.    Same  case. 

The  notice  of  trial  is,  in  a  great  measure,  the  same  as  that 
under  the  old  practice,  and  is  generally  subject  to  the  same  in- 
^dents*    If  insufficient,  of  course  no  proceeding  grounded  on 
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it  will  be  valid.  If  one  party  only  have  given  a*  notice,  he  may 
countermand  it,  but,  if  the  opposite  party  have  already  incur- 
red costs  in  consequence,  he  must  pay  them.  The  party  entitled 
to  receive  those  costs  should,  however,  apply  for  them  the  first 
opportunity,  or  his  right  may  be  lost  See  Whipple  v.  WiUiams, 
before  cited. 

The  notice  of  trial  must  be  served  upon  the  opposite  attor- 
neys in  the  usual  manner,  see  chapter  as  to  interlocutory  and 
formal  proceedings,  and  the  party  doing  so  must  be  prepared 
with  proof  of  that  service,  in  the  event  of  the  cause  being 
called  on,  as,  otherwise,  he  cannot  take  any  step  grounded  there- 
on. The  ordinary  course  is  to  obtain  the  signature  of  the 
opposite  attorney  to  an  admission  indorsed  on  the  notice  itself. 
Where  this  is  impracticable,  the  usual  affidavit  of  service 
should  be  made,  and  may  be  indorsed  on  that  notice,  or  an- 
nexed to  it,  as  may  be  most  convenient.  If  the  service  be 
by  mail,  an  affidavit  of  the  posting  and  payment  of  the  postage 
will  be  the  proper  form. 

The  form  of  the  note  of  issue  is  so  clearly  prescribed  by  sec. 
256,  that  it  would  be  unnecessary  to  give  one  in  the  appendix. 
Rule  37,  of  the  supreme  court,  prescribes  that  those  for  the 
general  term  should  be  filed  eight  days  before  the  court  opens, 
instead  of  four,  as  provided  by  that  section. 


J   i  — «  -• 


.  Page  339, /me  24. 
By  the  last  ameodment  of  this  Rule,  now  No.  34,  this  io<30n- 
sistency  is  remedied,  andnote*  of  issue  for  the  general  terp,  as 
well  as  thfe  other  branches  of  the  court,  axe  to  be  filed  *'  four 
days  before  the  commencement  of  the  coui-t  at  which  the 
causea  may  ba  noticed." 

same  court  that,  whenever  a  cause  has  been  already  on  ine 
calendar,  the  note  of  issue  must  state  that  fact,  and  its  number 
on  the  last  previous  calendar,  or  it  will  be  disregarded,  and  the 
cause  lose  its  place. 

The  nature  of  the  issue,  whether  of  law  or  fact,  should  be  stated 
on  the  face  of  the  note,  and  a  notice,  in  the  former  case,  as  to 
whether  it  arises  on  appeal  or  demurrer,  would  be  a  convenient 
addition.  It  should  also  be  stated  whether  it  is  filed  by  the  plain- 
tiff  or  the  defendant,  though  this  is  not  an  absolute  essential. 
(In  the  court  of  appeals  a  different  practice  prevails,  as  will  be 
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noticed  hereafter.)  When  it  is  forwarded  to  the  clerk  of  the 
court  by  post,  it  must  be  sent  in  sufficient  time,  so  that  he  may 
receive  it  on  or  before  the  last  day  appointed.  If  not,  the 
cause  will  not,  of  course,  be  on  the  calendar. 

The  proper  date  of  an  issue  of  fact  for  the  Special  or  Trial 
Terms,  is  that  of  the  service  of  the  reply,  or  of  the  amended 
reply,  if  such  have  been  the  case,  onless  a  special  date  be  fixed 
by  agreement  or  order  of  the  court,  which  is  occasionally  done, 
on  granting  further  time  to  plead.  On  demurrer  pure,  the 
proper  date  is  that  of  service  of  the  demurrer.  On  an  appea) 
to  the  General  Term,  the  proper  date  will  be  that  of  the  judg- 
ment appealed  from,  without  regard  to  that  of  the  original  issue 
on  which  such  judgment  was  entered. — Y.  Oonld  v.  Chapin^  & 
How.  358 ;  9  L.  O.  187 ;  1  C.  R.  (N.  S.)  74.  The  same  rule 
will  doubtless  hold  good,  with  reference  to  an  application  for  a 
new  trial  (»i  a  case,  set  down  for  argument  before  the  Special 
Term. 

The  necessity  of  the  above  proceedings  being  taken  in  due 
time,  and  the  expediency  of  their  not  being  put  off  till  the  last 
moment,  is  evidenced  by  the  case  of  WiUcm  v,  Pearce^  4  How. 
36.  In  that  case  the  sudden  and  violent  illness  of  an  attorney, 
who  had  waited  until  the  last  moment  to  take  these  steps, 
was  decided  to  be  an  insufficient  excuse  for  the  omission, 
and  the  cause  was  refused  to  be  placed  upon  the  calendar. 
The  decision  is  one  of  the  Court  of  Appeals,  the  rules  of  which 
are,  as  before  stated,  somewhat  different,  but  the  principles  are 
of  general  application. 

According  to  the  code,  and  the  general  spirit  of  the  rules,  the 
filing  of  the  note  of  issue  ought,  perhaps,  to  be  repeated  every 
term  that  the  cause  is  on  the  calendar,  until  it  is  finally  disposed 
of.  In  the  Supreme  Court,  however,  in  the  first  district,  and 
in  the  New  York  Common  Pleas,  this  is  dispensed  with,  and, 
the  note  of  issue  once  filed,  the  cause  takes  its  place  on  the 
general  calendar,  and  there  renuiins  until  heard  in  due  course, 
without  any  necessity  for  a  repetition  of  the  proceeding.  TWs 
very  convenient  arrangement  has  been  partially  adopted  by 
the  Superior  Court,  which  issues  special  rules,  from  time  to 
time,  for  the  consolidation  of  a  certain  number  of  terme — ^gene* 
rally  three  at  one  time*  A  cause,  once  placed  on  the  calen- 
dar,  reamns  there,  without  further  proceeding,  until  called. 
Once  called  and  passed^  however,  a  fresh  note  of  issue  will  be 


rOKHAL  FREPARATIOiro  FOR  TBIAL. 


341 


i 


requisite  for  the  succeeding  term,  and  the  cause  will  lose  its 
original  precedence.  In  all  the  other  courts  throughout  the 
State,  in  which  no  special  provision  is  made  on  the  subject,  the 
Bote  of  issue  must  be  repeated  every  term,  until  the  cause  is 
regularly  called  on. 

Although,  however,  the  repetition  of  the  note  of  issue  is,  in 
most  cases,  dispensed  with  as  above,  a  fresh  notice  of  trial 
must,  on  the  contrary,  be  given  every  term,  in  which  the  cause 
is  on  the  calendar,  unless  such  notice  be  dispensed  with  by 
special  order,  as  is  now  habitually  done  by  the  Superior  Court, 
in  the  instances  above  alluded  to.  This  course,  however,  has 
not  been  adopted  by  the  other  tribunals,  and,  as  a  general  rule, 
the  cause  must  be  re-noticed  every  term ;  and,  wherever  there 
is  any,  the  slightest  doubt  upon  the  subject,  it  would  not  be 
wise  to  omit  the  precaution.  The  parties  are  compensated  for 
this  extra  trouble  by  the  term  fee  allowed  under  subdivision  8 


such  counsel.'^  The  usual  form  will  be  found  in  the  appendix, 
and  should  be  complied  with  to  the  letter — the  courts  being 
extremely  strict  upon  the  subject.  Should  further  information 
be  required,  the  old  books  of  practice  may  be  referred  to. 

The  original  affidavit  of  merits  must  be  filed  with  the  clerk 
of  the  court  in  which  the  action  is  pending,  on  the  first  day  of 
the  term  for  which  such  action  has  been  noticed,  at  the  very 
latest ;  and  a  copy  of  it,  with  a  notice  of  the  filing  of  the  origi- 
nal endorsed,  must  be  also  served  upon  the  plaintiflfs  attorney, 
to  as  to  be  received  by  him  before  the  inquest  is  actually  taken. 
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noticed  hereafter.)  When  it  is  forwarded  to  the  clerk  of  the 
court  by  post,  it  must  be  sent  in  sufficient  time,  so  that  he  may 
receive  it  on  or  before  the  last  day  appointed.  If  not,  the 
cause  will  not,  of  course,  be  on  the  calendar. 

The  proper  date  of  an  issue  of  fact  for  the  Special  or  Trial 
Terms,  is  that  of  the  service  of  the  reply,  or  of  the  amended 
reply,  if  such  have  been  the  case,  unless  a  special  date  be  fixed 
by  agreement  or  order  of  the  court,  which  is  occasionally  done, 
on  granting  further  time  to  plead.  On  demurrer  pure,  the 
proper  date  is  that  of  service  of  the  demurrer.  On  an  appea) 
to  the  General  Term,  the  proper  date  will  be  that  of  the  judg- 
ment appealed  from,  without  regard  to  that  of  the  original  issue 
on  which  such  judgment  was  entered. — Y.  Oould  v.  Chapin,  5 
How.  358 ;  9  L.  O.  187 ;  1  C.  R.  (N.  S.)  74.  The  same  rule 
will  doubtless  hold  good,  with  reference  to  an  application  for  a 
new  trial  (»i  a  case,  set  down  for  argument  before  the  Special 
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.  .  Page  340,  fine  17. 

On  the  recent  tevision  of  Rule  84,  late  87,  the  following  pro- 
vision is  made  with  reference  to  maUera  set  down  for  hearing 
*  fay  the  general  term : — 

"  The  clerk  shall  prepare  a  caltadar  for  tke  general  term, 
and  cause-th^  same  to  be  printed  for  each  of  the  judge*  hold- 
ing the  court.  Appeals  shall  be  placed  on  the  calendar  ac- 
cording to  the  date  of  the  service  of  the  notice  of  appeal,  and 
other  cases  as  of  the  time  when  the  question  to  be  reviewed 
arose."  This  alters  the  practice  on  appeals,  as  laid  down  in 
Gould  V.  Chapin,  above  cited.  In  other  cases  it  settles  it  in 
accordance  with  the  old  practi^f ,  under  No.  61  of  the  Law 
Rules  of  1847. 

Ail    Uif/    JLI^GIW    XUIA  OViMlUUJt    i.  icaa,   tilio    lo  uio|^vuo«^u    *rai.tj,  wmxMf 

the  note  of  issue  once  filed,  the  cause  takes  its  place  on  the 
general  calendar,  and  there  remains  until  heard  in  due  course, 
without  any  necessity  for  a  repetition  of  the  proceeding.  TIms 
very  convenient  arrangement  has  been  partially  adopted  by 
the  Superior  Court,  which  issues  special  rules,  from  tiroe  to 
time,  for  the  consolidation  of  a  certain  number  of  terme — ^geiie* 
rally  three  at  one  time.  A  cause,  once  placed  on  the  cal«H 
dar,  rminains  there,  without  further  proceeding,  until  called. 
Once  called  and  passed,  however,  a  fresh  note  of  issue  will  be 
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requisite  for  the  succeeding  term,  and  the  cause  will  lose  its 
original  precedence.  In  all  the  other  courts  throughout  the 
State,  in  which  no  special  provision  is  made  on  the  subject,  the 
Bote  of  issue  must  be  repeated  every  term,  until  the  cause  is 
regularly  called  on. 

Although,  however,  the  repetition  of  the  note  of  issue  is,  in 
most  cases,  dispensed  with  as  above,  a  fresh  notice  of  trial 
must,  on  the  contrary,  be  given  every  term,  in  which  the  cause 
is  OD  the  calendar,  unless  such  notice  be  dispensed  with  by 
special  order,  as  is  now  habitually  done  by  the  Superior  Court, 
in  the  instances  above  alluded  to.  This  course,  however,  has 
Qot  been  adopted  by  the  other  tribunals,  and,  as  a  general  rule, 
tlie  cause  must  be  re-noticed  every  term ;  and,  wherever  there 
is  any,  the  slightest  doubt  upon  the  subject,  it  would  not  be 
wise  to  omit  the  precaution.  The  parties  are  compensated  for 
.this  extra  trouble  by  the  term  fee  allowed  under  subdivision  8 
of  sec.  807.  The  terms  held  by  the  different  courts,  will  be 
found  in  their  rules  for  the  time  being,  and  in  the  appointment  of 
circuits,  &c.,  of  the  Supreme  Court,  as  published  every  two  years 
by  authority.    (See  list  subjoined  at  the  end  of  the  volume.) 

The  next  proceeding  to  be  noticed  is  one  exclusively  appli- 
cable to  the  defendant,  e.  e.,  the  filing  and  service  of  the  usual 
affidavit  of  merits,  in  order  to  prevent  the  plaintiff  from  taking 
an  inquest.  This  is,  in  a  great  measure,  a  proceeding  under 
the  old  practice.  It  was  specially  provided  for  by  No.  02,  and 
is  also  referred  to  in  Nos.  66  and  31  of  the  Supreme  Court 
Common  Law  Rules  of  1847.  By  Rule  39  of  those  now  in 
operation,  it  is  prescribed  that, ''  in  addition  to  what  has  usually 
been  inserted,"  (v.  Rule  92  of  1847,  above  referred  to)  ^*  the 
party  shall  swear  that  he  has  fully  and  fairly  stated  the  case  to 
his  counsel,  and  shall  give  the  name  and  place  of  residence  of 
such  counsel."  The  usual  form  will  be  found  in  the  appendix, 
and  should  be  complied  with  to  the  letter — ^the  courts  being 
extremely  strict  upon  the  subject.  Should  further  information 
be  required,  the  old  books  of  practice  may  be  referred  to. 

The  original  affidavit  of  merits  must  be  filed  with  the  clerk 
of  the  court  in  which  the  action  is  pending,  on  the  first  day  of 
the  term  for  which  such  action  has  been  noticed,  at  the  very 
latest;  and  a  copy  of  it,  with  a  notice  of  the  filing  of  the  origi- 
nal endorsed,  must  be  also  served  upon  the  plaintifTs  attorney, 
so  as  to  be  received  by  him  before  the  inquest  is  actually  taken. 
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If  either  be  omitted,  the  latter  will  be  in  a  situation  to  take  an 
inquest,  at  the  opening  of  the  court  on  the  succeeding  morning, 
or  on  any  day  after  such  first  day,  provided  his  notice  of  trial 
has  been  framed  accordingly. —  F.  Rule  12  of  present  Rules. 
It  would,  however,  be  improvident  to  wait  till  so  late  a  period 
as  that  above  mentioned,  before  taking  this  necessary  measure. 
The  more  usual  and  advisable  course  is  to  make  and  serve 
such  affidavit  at  an  early  period  after  issue  has  been  joined. 

Where  practicable,  such  affidavit  should  always  be  made  by 
the  party  himself;  but,  if  he  be  unable  to  do  so,  his  attorney  or 
counsel  may  make  it,  a  sufficient  excuse  being  shown  on  its 
face.  See  Rule  92  of  1847,  before  referred  to.  The  affidavit 
must  be  unqualified  as  to  the  existence  of  a  defence  on  the 
merits,  and  the  advice  on  the  case  sworn  to  must  be  the  advice 
of  counsel,  and  not  merely  of  an  attorney,  or  it  will  be  insuffi- 
cient. Once  made,  filed,  and  served,  such  affidavit  is  available 
to  prevent  an  inquest  at  any  future  time,  until  the  cause  has 
been  finally  disposed  of.  It  should  be  made  and  filed  sepa- 
rately, and  not  incorporated  with  other  proceedings  in  the  case. 
The  affidavit  of  one  of  several  defendants  having  a  joint  de- 
fence, would  seem  to  be  sufficient  to  prevent  an  inquest,  as 
against  all ;  otherwise,  however,  if  the  defences  be  several. 

By  Rule  92  of  1847,  before  referred  to,  an  affidavit  of  merits 
is  made  necessary,  in  actions  "  upon  any  written  instrument  or 
record  which  shall  be  described  in,  or  a  copy  of  which  shall 
be  served  with  the  declaration ;"  and  the  form  of  the  affidavit 
was  there  prescribed  to  be  as  follows — %.  c,  that  the  party 
making  it  had  stated  the  case  to  his  counsel,  and  that  he  had  a 
**  good  and  substantial  defence  upon  the  merits,  to  the  plaintiff's 
demand,  on  the  bill  of  exchange,  promissory  note,  or  other 
written  instrument,  or  the  judgment,  recognizance,  or  other 
record,  on  which  the  action  is  brought,  as  he  is  advised  by  his 
said  counsel,  and  verily  believes  to  be  true."  It  may,  therefore, 
be  fairly  argued,  that,  in  those  cases  in  which  the  action  is  not 
founded  upon  a  written  instrument  or  record,  such  affidavit  is 
not  necessary  at  all,  and  an  inquest  cannot  be  taken.  Where* 
however,  there  exists  any,  even  the  slightest  doubt  upon  the 
subject,  so  obvious,  and,  at  the  same  time,  so  easy  a  precaution, 
should  never  be  omitted. 

Although  provided  for  by  the  recent  rules,  the  CJode  is  silent 
upon  the  subject  of  the  affidavit  of  merits,  or  of  the  inquest  to 
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be  taken  where  none  has  been  served.  It  was,  at  first,  con* 
tended  that  a  verified  answer,  under  the  Code,  was  sufficient  to 
prevent  an  inquest ;  but  it  was  speedily  settled  that  such  was 
not  the  case,  and  that  the  former  practice  upon  the  subject  re* 
mained  unaltered. — V.  Anderson  v.  Houghs  1  Sandf.  S.  C.  R. 
721 ;  6  L.  O.  365 ;  1  C.  R.  50;  Sheldon  v.  Martin,  1  C.  R.  81 ; 
Jones  V.  Russell,  3  How.  324 ;  1  C.  R.  113 ;  Dickinson  v.  Kimball, 
1  C.  R.  83  ;  Hunt  v.  Mails,  1  C  R.  1 16. 

The  strictest  compliance  with  the  letter  of  the  rules  above 
cited,  is  enforced  in  all  the  decided  cases.  Thus,  in  Bichards 
V.  Swetzer,  3  How.  413,  1  C.  R.  117,  an  affidavit  that  the  de- 
fendant had^ stated  to  counsel,  the  facts  *'  of  his  defence,*'  instead 
of  '^  the  case/'  or  **  the  facts  of  the  case,''  was  held  to  be  de- 
fective. *•  It  may  be/'  the  learned  judge  goes  on  to  say,  **  that 
there  was  a  complete  and  perfect  answer  to  his  defence^  of 
which  counsel  was  not  aware." 

An  afiidavit  by  the  defendant,  of  *'  a  defence  in  the  action,'* 
and  asserting  that  the  answers  were  put  in  in  good  faith,  and 
not  for  delay*  has,  likewise,  been  held  to  be  insufficient.  The 
defendant  had  not  sworn  to  the  advice  of  counsel,  nor  to  a  de- 
fence on  the.  merits. — McMurray  v.  Oifford,  5  How.  14. 

An  affidavit  that  the  party  had  stated  to  counsel  '*  the  facts 
of  this  case/'  though  not  in  strict  verbal  compliance  with  rule 
39, — which  requires  a  statement  of  "the  case/' — was  sustained 
incTordan  v.  Oarrison,  6  How.  6,  1  C.  R.  (N.  S.)  400,  in  accor- 
dance with  the  reference  in  Bichards  v.  Swetzer,  above  cited, 
to  those  two  expressions^  as  importing  the  same  thing.  Had 
the  statement  been  of  the  facts  of  "  his''  case,  it  would,  doubt- 
less, have  been  held  bad. 

An  affidavit,  that  the  defendant  had  stated  "  his  case  in  the 
cause,"  was  decided  to  be  insufficient,  as  importing  merely  a 
statement  of  his  defence,  in  ElUs  v.  Jones,  6  How.  296. 

In  common  law  actions,  the  affidavit  of  merits  need  not,  in 
ordinary  cases*  be  special,  as  was  required  in  chancery  under 
the  old  practice.  Where,  however,  the  defence  is  attended 
with  suspicious  circumstances,  the  court  may  require  the  facts 
to  be  stated.— jDic  v.  Palmer^  5  How.  233 ;  3  C.  R.  214 :  Van 
Borne  v.  Montgomery,  5  How.  238.  In  the  reports  of  these 
cases,  it  is  said  that  several  decisions  had  been  cited,  which 
held  that  the  affidavit  of  merits,  under  the  Code,  should  be 
special.    None,  however,  appear  upon  the  reports,  and  it  seems 
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difficult  to  conjecture  on  what  ground  this  could  have  been 
held. 

In  cases  where  a  demurrer  is  put  in,  an  affidavit  of  merits 
may  possibly  be  necessary.  See  Apphhy  v.  EUdna^  2  Sandf. 
S.  C.  R.  673,  2  C.  R.  80,  where  leave  to  answer  was  refused, 
on  judgment  being  given  on  a  frivolous  demurrer,  on  the 
ground  that  there  was  no  affidavit  of  merits. 

The  cause  having  thus  been  regularly  put  on  the  calendar, 
and  noticed  by  either  or  both  of  the  parties,  and  the  necessary 
measures,  in  order  to  prevent  an  inquest,  having  been  taken  on 
behalf  of  the  defendants,  it  remains  to  notice,  shortly,  the  pre- 
parations for  the  trial  itself. 

On  an  issue  of  law,  or  an  appeal,  no  witnesses,  of  course,  are 
necessary.  The  proceedings  for  enforcing  the  attendance  of 
those  required  upon  the  trial  of  an  issue  of  tact,  are  identically 
the  same  as  under  the  old  practice ;  and  therefore,  under  the 
general  plan  of  the  work,  they  will  not  be  here  entered  upon  in 
detail.  The  statute  law  on  the  subject  of  witnesses,  their  privi- 
leges, compelling  their  attendance,  &c,,  will  be  found  in  art.  VT. 
title  III.  chap.  VII.  part  III.  of  the  Revised  Statutes,  2  R.  S. 
400  to  403 ;  and  the  power  of  courts  of  record  to  issue  sub- 
pcenas,  at  2  R.  S.  276.  The  punishment  for  refusal  or  neglect 
to  obey  such  subpoena,  by  process  of  contempt,  is  prescribed 
in  title  Xlil.  of  chap.  VIII.  part  III.  of  the  same  statutes,  2  R. 
S.  534  to  541  ;  the  witness  being  also  punishable  by  fine  and 
imprisonment,  under  the  article  first  referred  to.  The  pro- 
ceedings for  obtaining  the  testimony  of  a  party  in  prison,  by 
means  of  a  habeas  corpus  ad  testificandum^  will  be  found  in  the 
first  five  sections  of  art.  I.  title  I.  chap.  IX.  of  part  III.,  2  R. 
S.  550. 

The  mode  of  service  of  subpoena,  is  by  delivering  a  copy  of 
it,  or  a  ticket  containing  its  substance,  to  the  witness,  showing 
him,  at  the  same  time,  the  original  writ,  under  the  seal  of  the 
court  issuing  the  same.  Both  subpoena  and  ticket,  are  ordi- 
nary forms,  to  be  procured  at  any  legal  stationers.  The  fees 
allowed  by  law  to  such  witness,  for  traveling  to  and  returning 
from  the  place  where  he  is  required  to  attend,  and  the  fees 
allowed  for  one  day's  attendance,  must  be  paid,  or  tendered  to 
such  witness  at  the  time  of  service,  or  his  attendance  cannot  be 
enforced. —  F.  2  R.  S.  401,  sec.  52.  Those  fees  will  be  found 
at  2  R.  S.  643,  sec.  40.    They  consist  of  traveling  fees,  at  the 
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rate  of  4  cents  per  mile,  going  and  returning,  if  the  witness 
resides  more  than  three  miles  from  the  place  of  attendance. 
Within  that  distance,  he  is  only  allowed  the  fee  for  his  attend- 
ance, which  is  fifty  cents  for  each  day  during  which  he  is 
engaged.  One  day's  fee  must,  as  before  observed,  be  paid  to 
him,  at  the  time  of  the  service  of  the  subpoena.  For  further 
particulars,  if  required,  see  the  books  on  the  former  practice. 
Under  the  Code,  the  evidence  of  the  adverse  party  is  obtainable 
in  the  same  way  as  that  of  an  ordinary  witness,  and  may  be 
compelled  in  the  same  manner, — sec.  390.  He  must  be  served 
with  a  subpoena,  and  his  expenses  tendered  or  paid,  precisely 
as  if  he  were  an  ordinary  witness. 

In  cases  where  documents  are  in  the  hands  of  any  person, 
and  are  required  to  be  produced  on  the  trial,  the  usual  form  of 
subpoena  duces  tecum  should  be,  used,  and  the  documents  re- 
quired to  be  produced,  should  be  distinctly  and  clearly  stated  on 
its  face,  so  as  to  avoid  the  possibility  of  any  mistake  occurring. 
Forms  are  similarly  obtainable,  and  this  process  must  be  served 
in  the  same  way  as  the  ordinary  subpoena.  A  party  compelling 
the  production  of  books  upon  the  trial,  must  remember  that,  by 
so  doing,  he  makes  them  evidence  for  both  sides. — V.  Low  v. 
Payne^  4  Comst.  247. 

If  such  documents  be  in  the  hands  of  the  adverse  party,  a 
notice  to  produce  them,  or  that  secondary  evidence  will  be 
given  of  their  contents,  should  be  served  in  the  usual  manner. 
This  proceeding,  and  the  last,  are  precisely  the  same  as  under 
the  former  practice. 

The  last  point  to  be  noticed  is  the  preparation  and  furnish- 
ing of  the  papers  necessary  for  the  information  of  the  court. 
This  is  provided  for  by  section  359  of  the  Code,  which  runs  as 
follows : — 

§  259.  When  the  issue  shall  be  brought  to  trial  by  the  plain- 
tiff, he  shall  famish  the  court  with  a  copy  of  the  summons  and  plead- 
ings, with  the  offer  of  defendant,  if  any  shall  have  been  made.  When 
the  issue  shall  be  brought  to  trial  by  the  defendant,  and  the 
plaintiff  shall  neglect  or  refuse  to  furnish  the  court  with  a  copy 
ef  the  summons  and  pleadings,  and  the  offer  of  the  defendant,  the 
same  may  be  furnished  by  the  defendant. 

See  as  to  the  correctness  of  such  copies,  Wilcox  v.  Bennett^ 
10  L.  O.  30.  Where  the  defendant  anticipates  that  the  plaintiff 
may  fail  to  attend,  he  should^of  course,  be  prepared  as  above. 
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If»  on  the  contrary,  an  inquest  or  judgment  by  default  be  an- 
ticipated, a  calculation  of  the  amount  for  which  the  verdict 
or  judgment  will  have  to  be  taken,  should  be  prepared  before- 
hand, so  as  to  be  ready  to  be  sworn  to,  on  the  cause  coming 
on.  In  cases  of  remiUitur  with  ^^  venire  de  novo'^  where  an 
opinion  has  been  pronounced  by  the  court  above,  a  copy  of 
that  opinion  will  probably  be  reqnired  by  the  judge  who  pre- 
sides at  the  second  trial,  and  should  be  prepared  accordingly. 

As  a  general  rule,  where  any  papers  are  likely  to  be  required 
in  the  course  of  the  trial,  care  must  be  taken  that  they  are  in 
court,  and,  where  practicable,  copies  of  them  should  be  pre- 
pared, ready  to  hand  in  to  the  court  when  asked  for.  Of 
course,  the  moving  party's  attorney  will  take  care  that  any 
documentary  evidence,  in  the  custody  of  the  clerk  or  other 
officers  of  the  court,  such  as  depositions  taken  on  commis- 
sion, former  records,  or  other  documents  of  a  like  nature,  are 
ready  in  court,  when  called  for,  and  previous  notice  to  that 
effect  should  be  given  to  such  officers  accordingly. 

In  case  a  postponement  of  the  trial  be  wished  for  on  the  part 
of  the  plaintiff,  the  court  will  grant  an  order  for  that  purpose 
in  any  proper  case,  upon  sufficient  cause  shown,  on  payment 
of  costs  to  the  defendant,  and  on  giving  a  stipulation  to  bring 
the  cause  on  at  the  next  circuit  or  term,  (v.  rule  23.)  or  perhaps 
without  imposing  those  terms,  if  the  case  be  one  of  evident  ne- 
cessity, and  involving  no  hardship  on  the  defendant.  With  the 
latter  view,  it  will  be  expedient  not  to  delay  the  motion  till  the 
last  moment,  when  expences  may  have  been  actually  incurred, 
and,  when  necessary  to  be  made,  it  must  of  course  be  so  upon 
the  usual  notice.  In  the  ordinary  routine  of  practice,  however, 
the  necessity  of  an  application  for  this  purpose  may  generally 
be  saved,  by  means  of  a  consent  on  the  part  of  the  opposite 
party,  which  will  rarely  be  refused,  when  the  cause  is  conduct- 
ed in  a  fitting  spirit  on  both  sides,  and  the  request  is  really 
reasonable. 

Before  entering  on  the  consideration  of  the  actual  trial  of 
the  cause,  the  subject  of  the  examination  of  parties,  and  of  the 
changes  effected  by  the  Code  in  the  law  of  evidence,  will  be 
considered  in  the  two  succeeding  chapters. 

The  former  is,  in  strictness,  a  special  proceeding,  but  it  is  ne- 
vertheless so  peculiarly  appropriate  to  this  stage  of  the  cause, 
that  the  present  is  evidently  the  most  fitting  period  for  its  con- 
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sideratioD ;  and  the  latter »  though  especially  incident  to  the 
actual  trial,  will  be  more  conveniently  treated  of  in  a  separate 
form,  and  dissociated  from  the  formal  machinery  at  the  hear- 
ing. 


CHAPTER   VL 

ENFOBCEMENT    OF    ADMISSION,    OB    DI8C0VEBT. 


The  following  are  the  provisions  of  the  Code,  in  reference  to 
this  subject,  and  to  the  rights  and  powers  of  litigant  parties  in 
this  respect,  as  contained  in  sec.  388. 

§  388.  Either  party  may  exhibit  to  the  other,  .or  to  his  attorney, 
at  any  time  before  the  trial,  any  paper,  material  to  the  action,  and 
request  an  admission  in  writing  of  its  genuineness*  If  the  adverse 
party  or  his  attorney  fail  to  give  the  admission,  within  four  days  after 
the  request,  and  if  the  party  exhibiting  the  paper  be  afterwards  put 
to  expense  in  order  to  prove  its  genuineness,  and  the  same  be  finally 
proved  or  admitted  on  the  trial,  such  expense,  to  be  ascertained  at 
the  trial,  shall  be  paid  by  the  party  refusing  the  admission ;  unless  it 
appear  to  the  satisfaction  of  the  court,  that  there  were  good  reasons 
for  the  refusal.  The  court  before  which  an  action  is  pending,  or  a 
judge  or  justice  thereof,  may  in  their  discretion,  and  upon  due  notice, 
order  either  party  to  give  to  the  other,  within  a  specified  time,  an 
inspection  and  copy,  or  permission  to  take  a  copy  of  any  books,  pa- 
pers and  documents  in  his  possession,  or  under  his  control,  containing 
evidence  relating  to  the  merits  of  the  action,  or  the  defence  therein. 
If  compliance  with  the  order  be  refused,  the  court,  on  motion,  may 
exclude  the  paper  from  being  given  in  evidence,  or  punish  the  party 
refusing,  or  both. 

The  first  clause  of  this  section  speaks  for  itself,  and  does  not 
appear  to  have  given  rise  to  any  controversy,  at  least  no  re- 
ported decisions  appear.  The  course  seems  to  be  to  exhibit 
the  subject  matter  of  the  request,  at  the  time  of  making  it»  to  the 
adverse  attorney*  and  the  request  itself  ought  to  be  in  writing, 
and  must,  of  course,  clearly  describe  the  paper  tendered  for  ad- 
mission, otherwise  following  the  words  of  the  section.    If  a  re- 
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fusal  be  given,  or  if  the  party  requested  neglect  to  give  the 
required  admission,  the  party  tendering  the  paper  must  be 
prepared  to  show  upon  the  trial  the  exact  expense  incurred 
by  him  in  consequence  of  the  refusal,  as,  by  the  express  provi- 
sions of  the  section,  that  expense  must  be  then  ascertained,  in 
order  to  its  forming  an  item  of  additional  change,  or  of  set 
ofi^  as  the  case  may  be,  on  settling  the  costs.  If  the  application 
be  really  a  proper  one,  a  refusal  can  rarely  be  anticipated.  If, 
however,  such  refusal  be  made,  the  party  making  it  must,  of 
course,  be  prepared  to  allege  and  to  show  good  ground  for  it 
upon  the  trial,  to  the  satisfaction  of  the  court,  in  which  case  he 
will  discharge  himself  from  any  liability  to  costs  as  above. 

The  subject  of  discovery,  as  embraced  in  the  latter  part  of 
the  section,  is  one  of  a  more  complicated  nature,  and  has  given 
rise  to  more  question  and  discussion. 

This  proceeding  is,  in  its  substantial  elements,  the  same  as 
that  of  the  bill  of  discovery,  under  the  former  chancery  system. 
It  is  also  expressly  provided  for  by  the  revised  statutes,  title  III. 
chap.  I.  of  part  III.  sections  21  to  27  inclusive;  2  R.  S.  199, 
200.  By  these  sections,  the  supreme  court  are  empowered  to 
compel  such  discovery,  in  any  proceeding  therein,  the  practice 
to  be  prescribed  by  rule,  but,  in  the  meantime,  to  be  governed 
by  that  of  the  court  of  chancery.  The  application  is  expressly 
prescribed  to  be  made  by  petition,  verified  on  oath,  upon  which 
an  order  for  the  discovery,  or  to  show  cause  why  it  should  not 
be  made,  may  be  granted  by  the  court,  or  by  a  judge.  Provi- 
sions are  then  made  for  vacating  such  order,  on  proof  of  com- 
pliance, or  of  impossibility  to  comply  with  it,  or  that  it  ought 
not  to  have  been  granted  ;  but  all  proceedings  of  the  party 
against  whom  it  is  granted,  are,  in  the  meantime,  to  be  stayed. 
The  penalty,  in  case  of  refusal  or  neglect,  is  next  prescribed  as 
a  non-suit  on  the  one  hand,  or  the  striking  out  the  defendants' 
pleading  or  restricting  him  in  his  defence,  on  the  other,  but  such 
penalty  is  not  to  extend  to  any  further  proceedings  against  the 
person  or  property  of  the  party  in  default ;  and  it  is  lastly  pre- 
scribed, that  any  documents  produced  under  any  such  order, 
should  have  the  same  effect,  as  evidence,  as  if  produced  on  no- 
tice according  to  the  practice  of  the  court. 

Rules  were  made  by  the  supreme  court  in  pursuance  of  these 
provisions,  by  which  the  former  practice  was  governed.- 
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works  on  that  practice.     But  those  rules  are  of  course  now 
superseded  by  those  of  August,  1849. 

The  present  Rules  in  relation  to  this  practice,  are  Nos.  8  to 
11  inclusive,  and  run  as  follows: 

Rule  8.  Applications  may  be  made,  in  the  manner  provided  by 
law,  to  compel  the  prodaction  and  discovery  of  books,  papers,  and 
documents  relating  to  the  merits  of  any  ciril  action  pending  in  this 
court,  or  of  any  defence  in  such  action,  in  the  following  cases : 

1.  By  the  plaintiff  to  compel  the  discovery  of  books,  papers,  or 
documents  in  the  possession  or  under  the  control  of 'the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  complaint, 
or  to  answer  any  pleading  of  the  defendant. 

2.  The  plaintiff  may  be  compelled  to  make  the  like  discovery  of 
books,  papers,  or  documents,  when  the  same  shall  be  necessary  to 
enable  the  defendant  to  answer  any  pleading  of  the  plaintiff. 

Rule  9.  The  petition  for  saoh  discovery  shall  state  the  facts  and 
eireumstanoes  on  which  the  same  is  claimed,  and  shall  be  verified  by 
affidavit,  stating  that  the  books,  papers  and  documents,  whereof  dis- 
covery is  sought,  are  not  in  the  possession,  nor  under  the  control  of 
the  party  applying  therefor,  and  that  the  party  making  such  affidavit 
ifl  advised  by  his  counsel,  and  verily  believes,  that  the  discovery  of 
the  books,  papers,  or  documents  mentioned  in  such  petition,  is  neces- 
lary  to  enable  him  draw  his  complaint,  answer,  demnrrer,  or  reply, 
or  to  prepare  for  trial,  as  the  case  may  be. 

Rule  10.  The  order  granting  the  discovery  shall  specify  the  mode 
in  which  the  same  is  to  be  made,  which  may  be  either  by  requiring 
the  party  to  deliver  sworn  copies  of  the  matters  to  be  discovered,  or 
by  requiring  him  to  produce  and  deposit  the  same  with  the  clerk  of 
the  county  in  which  the  trial  is  to  be  had,  unless  otherwise  directed 
bk  the  order.  The  order  shall  also  specify  the  time  within  which  the 
discovery  is  to  be  made.  And  when  papers  are  required  to  be  de- 
posited, the  order  shall  specify  the  time  that  the  deposit  shall  oon- 
tmue. 

Rulb  1 1 .  The  order  directing  the  discovery  of  books,  papers,  or 
documents,  shall  operate  as  a  stay  of  all  other  proceedings  in  the 
cause,  until  such  order  shall  have  been  complied  with  or  vacated ; 
uid  the  party  obtaining  such  order,  after  the  same  shall  be  complied 
with  or  Tacated,  shall  have  the  liko  time  to  prepare  his  complaint, 
answer,  reply,  or  demurrer,  to  which  he  was  entitled  at  the  making 
of  the  order.  But  the  justice,  in  granting  the  order,  may  limit  its 
effect  by  declaring  how  far  it  shall  operate  as  a  stay  of  proceedings. 

It  will  be  observed  that  these  Rules  only  provide  for  the  case 
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of  a  discovery  sought  with  a  view  to  the  due  framing  of  the 
pleadings  in  the  cause,  and  are  silent  as  to  the  many  other  oc- 
casions on  which  such  a  discovery  may  become  necessary, 
during  the  progress  of  a  contested  suit.  On  the  other  hand, 
the  Code  and  Rules,  taken  together,  clearly  extend  the  powers 
of  courts  of  justice,  in  relation  to  discovery,  to  all  the  tribunals 
of  superior  jurisdiction,  except  the  court  of  appeals,  without 
exception  or  qualification. 

The  remedies  above  cited  are  concurrent ;  and  the  party  ap- 
plying for  relief  of  this  nature,  may  shape  his  application,  either 
under  the  provisions  of  the  revised  statutes,  or  those  of  the 
Code,  at  his  option. — Follett  \ ,Weed^  3  How.  303,  1  C.  R.  65; 
Stanton  v.  The  Delaware  Mutual  Insurance  Company^  2  Sandf.  S. 
C.  R.  662 ;  Moore  v.  Pentz,  Id.  664.  "  There  is  no  incongruity 
between  the  two  systems,  and  they  may  well  stand  together." 
This  was  held  to  be  the  case,  both  generally  and  specially  un- 
der sec«  469,  which  retains  the  former  Rules  and  practice, 
where  consisteat  with  the  Code. 

The  Rules  of  1849,  above  cited,  are  governed  by  the  pro- 
visions of  sec.  388 ;  and,  therefore,  discovery  may  be  obtained 
under  any  state  of  circumstances  falling  within  the  latter,  not- 
withstanding the  apparent  limitations  of  that  power  in  Rule  8. 
**  It  certainly  was  not  intended,  by  the  adoption  of  these  Rules, 
to  confine  the  discovery  of  documentary  evidence  to  the  two 
cases  mentioned  in  the  8th  Rule ;  on  the  contrary,  it  was  in- 
tended to  leave  all  proceedings  instituted  under  the  388th  sec. 
to  the  Code,  to  be  governed  by  its  provisions,  uncontrolled  and 
unaffected  by  the  Rules ;  such,  at  any  rate,  is  the  case.  If) 
therefore,  the  plaintifl^s  have  presented  a  case  which,  under  the 
provisions  of  the  Code,  entitles  them  to  a  discovery,  the  Rules 
cannot  operate  to  deprive  them  of  that  right." — Exchange  Bank 
V.  Monteath,  4  How.  280 ;  2  C.  R.  148. 

In  the  same  case,  it  was  held  that  it  is  not  necessary  that  the 
affidavit  on  which  the  application  is  grounded  should  be  that  of 
the  party :  ^*  the  facts  may  be  shown  by  the  oath  of  any  other 
pers<Hi."  And  further,  that  it  is  not  necessary,  in  such  applica- 
tion, for  the  party  to  swear  that  the  documents  sought  to  be  dis- 
covered are  not  in  his  own  possession.  '*It  is  enough  for  him 
to  show  what  the  statute  requires,  that  they  are  in  the  posses- 
sion or  under  the  control  of  the  adverse  party ;  and,  in  this  re- 
spect, it  is  sufficient  if  he  shows  a  state  of  facts  which  satisfies 
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the  court  or  officer,  that  the  party,  against  whom  the  applica- 
tion is  made,  has  the  ability  to  comply  with  the  order  for  dis- 
covery." 

In  the  same  decision  it  is  likewise  laid  down,  that,  where  the 
application  is  bondfide,  the  order  for  discovery  will  be  consid- 
ered almost  as  of  course.  ••  It  is  true,"  says  the  learned  judge, 
"that  the  application  is  addressed  to  the  discretion  of  the  court 
or  judge ;  but,  in  the  exercise  of  that  discretion,  no  officer  would 
feel  himself  justified  in  withholding  such  a  discovery,  when 
satisfied  that  the  application  is  made  in  good  faith,  and  that  the 
party  against  whom  it  is  made,  has  the  ability  to  comply  with 
the  order,  and  that  the  books,  &c.,  of  which  a  discovery  is 
sought,  contain  material  evidence." 

Such  application  must,  nevertheless,  be  bond  fide  in  every 
respect,  or  the  above  rule  will  not  apply.  In  a  case  where  the 
circumstances  presented  strong  ground  for  suspicion  that  the 
proceeding  was  taken  for  the  mere  purpose  of  delay,  and  the 
application  was  made,  after  the  plaintiff  had  more  than  once 
been  thrown  over  the  circuit  by  interlocutory  orders,  the  same 
judge  expressed  himself  as  follows:  ''It  is  not  a  matter  of 
coarse  to  grant  a  discovery  under  the  statute.  Some  degree  of 
diligence,  at  least,  should  be  shown :  and  where,  as  in  this  case, 
it  appears  that  the  party  making  the  application  is  chargeable 
with  gross  negligence,  if  not  with  bad  faith,  the  order  for  a  dis- 
covery ought  not  to  be  granted,  or,  if  granted,  should  not  be 
upheld  ;'*  and  the  order  in  that  case  was  therefore  vacated  by 
the  general  term. — Hooker  v.  Afatthewsy  3  How.  329 ;  1  C.  R.  108. 

In  a  bona  fide  case,  however,  the  mere  question  of  the  time 
at  which  the  application  is  made,  is  not  a  bar  to  it.  Thus,  in 
Tke  Mechanics'  Bank  v.  James^  2  C.  R.  46,  discovery  was  grant- 
ed, when  the  cause  was  in  progress  of  hearing  before  a  re- 
feree, when  the  necessity  for  that  discovery  arose  from  evi- 
dence then  introduced  by  the  plaintiff,  of  which  defendant  had 
no  previous  knowledge. 

In  Miller  v.  Mather.  6  How.  160,  a  similar  order  was  made 
before  issue  had  been  joined,  on  the  priniciple  laid  down  that 
relief  would  be  granted  in  any  case,  in  which,  under  the  old 
law,  discovery  might  have  been  obtained. 

The  power  of  the  court  to  compel  a  discovery  is  asserted  in 
its  fullest  extent,  in  the  case  of  Powers  v.  Elmendorfi  4  How.  60, 
2  C.  R.  44,  where  it  was  held,  that  that  power  is  unfettered  by 
the  restrictions  imposed  upon  it,  whilst  exercised  by  the  court 
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of  chancery,  or  by  the  supreme  court,  under  the  provisioDS  of 
the  revised  statutes.  The  discovery  now  obtainable  is  not 
confined  to  the  evidence  which  the  party  seeking  it  requires 
for  his  own  title,  but  it  extends  to  the  enabling  each  party  to 
ascertain  what  documentary  evidence  his  adversary  holds,  aad 
upon  which  such  adversary  is  relying  to  maintain  himself  up- 
on the  trial.  The  order  there  granted,  extended  to  the  produc- 
tion and  delivery  of  copies  by  the  defendants,  of  all  papers 
and  documents  ^*upon  which  they  would  rely  at  the  trial,"  *<aB 
containing  evidence  to  sustain  the  allegation  in  their  an- 
swers," on  which  they  relied  in  opposition  to  the  plaiatiflTi 
claim.  And  leave  was  given  to  the  plaintiffs,  should  the  de- 
fendants fail  to  comply,  'Mo  apply  for  a  further  order  that  aoy 
papers  or  documents,  of  which,  by  the  terms  of  the  order, 
copies  ought  to  have  been  furnished,  shall  be  excluded  as  evi- 
dence upon  the  trial ;  or  for  such  other  appropriate  order  as 
the  circumstances  may  justify.  The  first  order  may  be  made 
by  a  judge  or  justice  out  of  court,  but  the  second  order  can 
only  be  made  by  the  court,  upon  evidence  of  a  refusal  to  com- 
ply with  the  first." 

The  power  of  the  court,  in  case  of  a  refusal  to  produce,  does 
not  extend,  however,  to  compel  the  defendant  to  make  any  ad- 
mission of  the  plaintiff's  case,  beyond  what  would  be  implied 
from  a  neglect  to  plead. — Folkt  v.  Weed,  3  How.  360.  The 
plaintiff  is,  under  such  circumstances,  **  to  be  placed  in  the  same 
situation  in  which  he  would  have  been  if  the  defendants  had 
suffered  default  for  want  of  a  plea."  ^^  The  amount  of  his  re- 
covery must,  of  course,  depend  on  his  proof  of  the  amount  of 
injury  sustained."  Under  the  measure  of  1848,  the  powers  of 
the  court  extended  only  to  papers  and  not  to  books, — see  ear- 
lier report  in  same  case,  3  How.  303,  1  C.  R.  65, — but  that  de- 
fect is  now  remedied. 

An  offer  to  allow  the  plaintiff  to  take  judgment  for  the 
amount  of  his  claim,  under  sec.  385,  was  held  to  be  no  bar  to  a 
motion  for  discovery,  where  the  plaintiff  avowed  his  intention 
to  amend  his  complaint,  having  discovered  that  he  had  not  de- 
manded all  that  was  due  to  him. — Merchant  v.  Nisw  York  L^i 
Insurance  Oompany,  2  C.  R.  66,  further  reported,  2  C.  R.  87. 

In  The  Mcchange  Bank  v.  Mimteath,  4  How.  280, 2  C.  R.  148, 
above  cited,  the  court  was  disposed  to  consider  that  an  appli- 
cation of  this  nature  might  be  made  on  aflidavit  only,  without 
being  founded  on  a  petition,  as  required  by  the  Revised  Su* 
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tutes.  It  might,  however,  always  be  made  in  the  latter  form. 
See  FoUet  v.  Weed,  and  other  cases,  above  cited,  on  that  point ; 
and,  in  Doh  v.  Fellows,  5  How.  451,  1  C.  R.  (N.  S.)  146,  it  was 
expressly  held  that  the  application  must  be  grounded  on  peti- 
tion in  all  cases,  and  a  motion,  on  affidavit  only,  was  accord- 
ingly denied.* 

The  form  of  petition  and  affidavit  of  verification,  are,  in  fact, 
expressly  prescribed  by  Rule  9  as  above  cited,  which  should, 
therefore,  be  implicitly  followed  in  all  cases.  See  form  in 
Appendix. 

A  copy  of  the  petition  and  affidavit  of  verification,  and  of 
any  other  affidavits  or  evidence,  if  any,  to  be  used  on  the  mo- 
tion, must  be  served  on  the  opposite  party,  with  the  usual  notice 
of  motion  grounded  thereon. — See  Appendix.  Or,  the  notice 
may  be  framed  in  the  form  of  an  order  to  show  cause,  if  an 
interim  stay  of  proceedings  be  advisable. 

It  is,  of  course,  competent  to  the  party  against  whom  relief 
is  sought,  to  oppose  it  on  the  return  of  the  notice  or  order,  on 
any  of  the  usual  grounds,  and  to  introduce  counter  affidavits 
for  that  purpose.  Those  affidavits  must,  however,  be  certain 
and  positive.  Where,  therefore,  a  defendant  swore  that  he 
had  no  recollection  **  of  a  receipt  asked  for,  that  he  had 
searched  for  it,  but  without  finding  it,  and  that  he  believed  it 
was  lost  or  mislaid,  and,  to  the  best  of  his  knowledge  or  informa- 
tion, no.such  receipt  was  in  his  possession,  or  under  his  control," 
such  excuse  was  held  to  be  insufficient.  '*A  party,  to  excuse 
himself  from  making  a  discovery  of  any  papers,  alleged  on 
oath  by  the  adverse  party  to  be  in  his  possession,  must  make  an 
affidavit  in  the  terms  prescribed  by  the  Revised  Statutes,  and 
swear  positively  that  the  papers  are  not  in  his  possession,  or 
under  his  control.** — Southart  v.  Dtvight,  2  C.  R.  83 ;  2  Sandf. 
S.  C.  R.  672.  ''  He  must  make  such  an  examination  as  to  en- 
able him  to  do  this,  or  state  facts,  with  his  denial,  when  ex- 
pressed as  it  is  here,  which  will  show  that  such  denial  is  equiv- 
alent to  the  positive  oath  required  by  the  Statute." 

If  the  motion  be  refused,  the  prevailing  party  will  be  entitled 
to  draw  up  and  serve  the  order  thereupon  in  the  usual  man- 
ner, though,  unless  an  interim  stay  of  proceedings  have  been 
obtained,  this  will  scarcely  be  requisite. 
"If  such  order  be  granted,  care  must  be  taken,  in  framing  it, 
to  comply  with  the  requisites  of  Rule  10,  as  above  cited,  and  to 
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specify  the  mode  of  such  discovery,  the  time  within  which  it  is 
to  be  made,  and,  if  a  deposit  be  directed,  the  period  for  which 
such  deposit  is  to  continue,  as  thel-eby  prescribed. — See  Appen- 
dix.  It  must,  of  course,  be  drawn  up  and  served  upon  the  op 
posite  party  in  the  usual  manner. 

The  effect  of  the  granting  of  such  an  order,  in  indefinitely  ex- 
tending the  time  to  plead  as  regards  the  party  by  whom  it  is  ob- 
tained, and  effecting  a  general  stay  of  proceedings,  until  com* 
plied  with  or  vacated,  will  have  been  noticed  under  Rule  11. 
Of  course,  the  stay  of  proceedings  hereby  granted  expires,  tjpso 
foci/o^  on  a  due  compliance  with  the  order,  without  any  neces- 
sity for  a  further  application  to  the  court. 

The  penalty  for  disobedience  of  the  directions  of  an  order  of 
this  nature,  has  been  already  considered.  See  Pbwers  v.  El- 
mendar/f  above  cited.  It  will  be  observed  that  the  remedy  is 
much  more  summary  under  the  Code,  than  under  the  Revised 
Statutes.  In  fact,  there  seems  no  limit  to  which  the  powers  of 
the  court  to  ^  punish  the  party  refusing,"  might  not  be  carried, 
in  an  extreme  case,  though,  as  yet,  no  instance  of  the  kind  ap- 
pears to  have  occurred. 

It  is  clear  that  the  prohibition  of  actions  to  obtain  discovery 
under  oath,  effected  by  sec.  389,  does  not  apply  to  proceedings 
of  this  nature,. but  only  to  the  ordinary  bill  of  discovery  for  the 
examination  of  a  defendant,  under  the  old  chancery  practice. 
See  FaUett  v.  Weed,  3  How.  303, 1  C.  R.  65,  above  cited. 

The  power  to  order  the  production  of  books,  &c.,  is  limited 
to  the  court,  or  to  a  justice  thereof,  and  cannot  be  exercised  by 
a  referee,  even  of  the  whole  issue,  where  there  is  no  special  pro- 
vision to  that  effect  in  the  order  of  reference.  Where,  however, 
a  referee  is  ordered  to  take  accounts,  his  certificate  that  the 
production  of  books  and  papers  is  necessary,  will  be  presump- 
tively sufficient  to  warrant  an  order  for  their  production,  and 
the  burden  of  showing  the  contrary  will  lie  on  the  adverse 
p^riy. —Frazer  v.  Phelps,  3  Sandf.  S.  C.  R.  741  ;  1  C.  R.  (N.  S.) 
214.  In  such  a  case,  therefore,  the  referee's  certificate  should 
be  obtained  at  once,  and  an  application  be  made  to  the  court 
thereon  in  the  usual  manner,  either  on  notice  or  on  order  to 
show  cause. 

As,  however,  the  necessity  of  such  production  will  usually  be 
anticipated  at  the  time  when  the  reference  is  actually  made, 
an  original  provision  to  that  effect  will  be  the  more  advisable 
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course,  and   will  save  trouble  in   the  subsequent    proceed- 
ings. 

When  the  books  of  an  adversary  are  relied  on,  the  party  who 
does  so  must  take  them  as  evidence  of  charges  against  him. 
His  own  books  cannot,  on  the  contrary,  be  used  by  him  in  his 
own  favor. — Law  v,  Payne^  4  Comst,  247. 


CHAPTER    VII. 

« 

EXAMINATION    OF    PABTIBS. 


Ths  provisions  of  the  Code  in  this  respect,  are  an  amplifica- 
tion of  an  original  measure  upon  the  subject,  c.  462  of  the  laws 
of  1847,  the  most  importlint  provisions  of  which  are  incorpo- 
rated in  the  present  enactments. 

The  views  of  the  commissionersiin  submitting  those  provisions 
to  the  legislature  for  their  approval,  are  thus  stated  by  them  in 
pages  244  and  245  of  their  report ;  ^  One  of  the  great  benefits 
to  be  expected  from  the  examination  of  parties  is  the  relief  it 
will  afiford  to  the  rest  of  the  community,  in  exempting  them,  in 
a  considerable  degree,  from  attendance  as  witnesses,  to  prove 
facts  which  the  parties  respectively  knew,  and  ought  never  to 
dispute,  and  would  not  dispute,  if  they  were  put  on  their  oaths. 
To  effect  this  object,  it  should  seem  necessary  to  permit  the 
examination  beforehand,  that  the  admission  of  the  party  may 
save  the  necessity  of  a  witness." 

This  sentence  seems  more  peculiarly  to  point  to  the  relief  to 
be  afibrded,  in  bringing  an  ordinary  common  law  action  to  trial. 
Another  ^most  important  object  is,  however,  answered  by  the 
provisions  in  question,  and  that  is,  the  fulfilment  of  the  purposes 
which,  in  chancery  cases,  were  answered  by  a  bill  of  discovery, 
and  also  by  the  ordinary  interrogatories  in  a  bill  in  equity,  of 
whatever  nature.  The  latter  form  ijo  part  of  the  system  of 
pleading,  as  provided  for  by  the  Code,  whilst  the  former  is  ex- 
pressly abolished.  The  only  remedy,  therefore,  that  parties 
DOW  possess  in  these  respects,  will  be,  for  the  future,  under  the 
provisions  about  to  be  considered. 
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The  abolition  of  the  action  or  sujt  for  discovery,  is  thus 
effected,  by  sec.  389  of  the  Code  : 

§  389.  No  action  to  obtain  disoovery  on  oath,  in  aid  of  the  prose- 
cution or  defence  of  another  action,  shall  be  allowed,  nor  shdl  any 
examination  of  a  party  be  had,  on  behalf  of  the  adverse  party,  except 
in  the  manner  prescribed  by  this  chapter. 

In  Dunham  v.  Nicholson^  2  Sandf.  S.  C.  R.  686,  it  was  held 
that  the  prohibition  in  this  section  does  not  apply  to  an  action 
in  the  nature  of  a  former  creditor's  suit,  where  an  execution  had 
been  issued  and  returned  unsatisfied,  before  the  operation  of  the 
Code.  *^  That  provision  does  not  apply  to  the  examination  of  a 
debtor  touching  his  property,  but  to  the  ordinary  discovery 
sought  by  bill,  and  made  by  answer.  This  proceeding  is  in  aid 
of  an  execution  on  a  judgment  already  obtained.  The  credi- 
tor's suit,  in  respect  to  existing  cases,  is  not  in  terms  abol- 
ished, and  there  is  no  other  remedy  open  to  the  plaintiff.  All 
existing  remedies  not  inconsistent  with  the  Code,  were  re- 
tained."   See  also  Qyick  v.  KeUer,  Id.  231. 

The  prohibition  clearly  extends,  however,  to  all  such  pro- 
ceedings, in  an  actually  pending  action,  with  a  view  to  the  trial 
•and  prior  to  judgment. 

The  examination  of  a  party  to  the  action,  may  take  place 
either  at,  or  previous  to  the  trial.  The  provisions  for  this 
purpose  are  contained  in  sections  390  and  891,  which  run  as 
follows : — 

§  390.  A  party  to  an  action  may  be  examined  as  a  witness,  at  the 
instance  of  the  adverse  party,  or  of  any  one  of  several  adverse  par- 
ties, and,  for  that  purpose,  may  be  compelled,  in  the  same  manner, 
and  subject  to  the  same  rules  of  examination  as  any  other  witness,  to 
testify,  either  at  the  trial,  or  conditionally,  or  upon  commisaon. 

§  391.  The  examination,  instead  of  being  had  at  tho  trial  as  pro- 
vided in  the  last  section,  may  be  had,  at  any  time  before  the  trial,  at 
the  option  of  the  party  claiming  it,  before  a  judge  of  the  court  or 
county  judge,  on  a  previous  notice  to  the  party  to  be  examined,  and 
any  other  adverse  party,  of  at  least  five  days,  nnless,  for  good  cause 
shown,  the  judge  order  otherwise.  But  the  party  to  be  examined, 
«hall  not  be  compelled  to  attend  in  any  other  county  than  that  of  his 
residence,  or  where  he  may  be  served  with  a  summons  for  his  at- 
tendance. 

The  question  as  to  how  far  parties  so  examined,  are  or  are 
not  competent  to  testify,  or  how  far  their  testimony  is,  or  is 
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not  receivable,  will  be  considered  in  the  succeeding  chapter. 
The  remarks  in  the  present  will  be  confined  to  the  formal 
proceedings  to  be  adopted  on  such  an  examination,  when  the 
same  takes  place  in  a  preliminary  form,  as  above  provided,  and 
to  the  cases  immediately  bearing  upon  that  point. 

In  Brochway  v  StanUxn,  2  Sandf.  S.  C.  R.  640,  1  C.  R.  128, 
it  Was  held,  that  there  is  nothing  in  the  remainder  of  the  Code 
to  qualify  the  above  provisions,  with  reference  to  the  ex- 
amination of  a  party  by  commission,  out  of  the  state,  and 
that  he  can  accordingly  be  so  examined. 

Considerable  discrepancy  of  opinion  has  existed  as  to  the  ex- 
tent of  the  powers  conferred,  in  relation  to  the  examination 
of  parties  before  trial. 

In  Balbiani  v.  GrasJieim,  2  C.  R.  75,  the  plaintiffs  requiring 
to  examine  the  defendant,  with  a  view  to  prepare  the  particu- 
lars of  their  demand  ;  the  court  dismissed  their  application  for 
that  purpose,  holding  ^  that  a  party  could  not  be  examined  be- 
fore issue  joined  ;  and  that,  after  issue  joined,  he  was  placed  on 
the  same  footing,  and  could  only  be  examined  under  the  like 
circumstances  as  an  ordinary  witness.^' — See,  also,  Bennett  v. 
Hughes,  1  C.  R.  4. 

If  the  principles  here  laid  down  be  carried  out  to  their  full 
extent,  it  is  obvious  that  they  amount  to  a  complete  nullification 
of  the  remedy  formerly  obtainable  by  bill  of  discovery. 

In  Miller  v.  Mather^  2.  C.  R.  101,  it  was  held,  on  the  con- 
trary, *'  that  a  party  to  the  suit  may  be  examined  as  a  witness, 
before  the  joining  of  issue  in  the  action.  Such  examination, 
being  provided  by  the  Code  as  a  substitute  for  the  former 
bill  of  discovery,  is  governed  by  the  rules  applicable  to  such 
bills,  and  a  discovery,  by  bill  of  discovery,  might  be  had  at  any 
time  during  the  progress  of  the  suit." 

In  Taggard  v.  Gardner,  2  Sandf.  S.  C.  R.;;669,  2  C.  R.  82, 
it  is  laid  down  unconditionally,  that  a  defendant  may  be  ex- 
amined as  a  witness  before  the  trial,  without  an  order  being 
first  obtained. 

In  Partin  v.  Thackstane,  2  Sandf.  S.  C.  R.  667,  2  C.  R.  66, 
the  objection  was  taken,  that  a  party  could  not  be  examined 
before  the  trial,  unless  on  the  grounds  prescribed  in  the  revised 
statutes  for  taking  testimony  in  that  manner;  but  such  ob- 
jection was  overruled  by  the  court,  and  an  unconditional  order 
for  the  examination  of  the  party  made,  the  following  prin- 
ciples being  laid  downr  **  The  891st  sec.  is  positive  and  express^ 
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that  the  examination  may  be  had  before  the  trial,  at  the  option 
of  the  party  claiming,  and  that,  instead  of  being  had  at  the 
trial.  The  examination  before  the  trial  was  designed  to  aid 
parties  in  preparing  for  trial,  irrespective  of  the  residence  of  the 
party  sought  to  be  examined,  or  the  probability  of  his  beiog 
able  to  attend  the  trial." — See,  also,  Anderson  v.  cMr»an,  1 
Sandf.  S.  C.  R.  713 ;  1  C.  R.  95. 

In  these  last  cases,  the  cause  was  at  issue  at  the  time  of  the 
application,  and  the  necessity  of  such  being  the  case,  in  order 
to  an  application  of  this  nature,  is  strongly  insisted  upon  in 
Chichester  v.  Livingston^  3  Sandf  S.  C.  R.  718 ;  1  C.  R.  (N.  S.) 
108.  It  is,  however,  virtually  admitted  that  such  an  examination 
may  be  necessary,  in  order  to  enable  the  party  seeking  the 
discovery  to  answer  or  reply ;  but  it  is  held  that,  in  such  cases, 
''an  examination  ought  not  to  take  place,  unless  by  special  order 
of  the  court,  on  cause  shown  by  affidavit,  as  to  the  necessity  of 
the  examination." 

It  is  also  admitted,  that  an  examination  of  a  party  about  to 
depart  out  of  the  jurisdiction,  might  be  an  exception,  and  that, 
on  a  proper  application,  '*  such  examination  might  doubtless  be 
had  before  issue."   The  conclusion  come  to  is  thus  summed  up : 

"As  this  is  an  interesting  and  important  question  of  practice, 
I  have  conferred  with  all  my  associates,  and  they  are  all  of 
opinion  with  me,  that,  where  a  party  is  examined  as  a  witness^ 
before  the  trial,  merely  for  the  purpose  of  avoiding  the  neces- 
sity of  calling  him  at  the  trial,  then  such  examination  can  only 
take  place  after  issue  joined." 

**  I  do  not  mean  to  decide,  nor  is  it  necesary  to  determine,  in 
disposing  of  this  motion,  whether  a  party  can  "be  examined  by 
his  adversary,  in  order  to  enable  the  adversary  to  answer  or 
reply.  It  is  possible  that  a  case  might  be  presented,  where  it 
would  be  evident  that  the  ends  of  justice  required  euch  an  ex- 
amination before  answer  or  reply,  even  under  the  present  law, 
which  gives  the  absolute  right  to  such  examinatioid  after  issue 
joined." 

The  principles  here  laid  down,  are,  as  will  be  eeen,  in  oppo- 
sition to  those  enounced  in  Miller  v.  Mather^  and  the  result  of 
the  decisions  in  general,  amounts  to  a  conflict  in  the  doctrine 
held  by  the  superior  and  supreme  courts  oh  this  subject ;  Mlkr 
v.  Mather  being  a  decision  of  the  latter  tribunal,  and  the  others, 
before  cited,  of  the  former,  excepting  only  that  in  Bennett  v. 
HugheSy  which  was  pronounced  at  a  very  early  period,  and  can 
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.  scarce  be  looked  upon  as  of  authority.     The  Code  has  failed  to 
draw  a  distinction  between  proceedings  of  a  legal  and  equit- 
able nature,  and  between  examinations  for  the  purpose  of  pre- 
liminary discovery,  and  those  intended  as  part  of  the  prepa- 
rations for  actual  trial ;  and  instituted,  with  a  view  to  the  exam- 
ination of  the  party  being  read  on  that  occasion,  instead  of  his 
evidence  being  taken,  viva  voce.     If  this  distinction  be  drawn, 
the  above  cases  appear,  in  all  main  points,  to  be  reconcilable, 
notwithstanding  their  apparent  discrepancy.     In  examinatioin 
of  the  latter  nature,  the  party  is,  under  sec.  305,  at  liberty  to 
testify  on  his  own  behalf,  ^  on  any  matter  pertinent  to  the  issue," 
and  this  can  hardly  be  the  case  before  issue  is  joined,  a  point 
strongly  insisted  on  in  Chichester  v.  Livingston.    On  the  other 
hand,  in  proceedings  taken  in  lieu  of  a  bill  of  discovery  under 
the  old  practice,  a  denial  of  the  examination  until  after  issue 
joined,  would  amount  to  a  practical  denial  of  any  remedy  in  the 
premises,  a  result  which  could  hardly  be  contemplated,  and 
might  even  be  held  to  be  unconstitutional.  InChichester  v.  Living- 
ston^  the  powers  of  the  court  to  grant  relief  of  this  nature  on  a 
special  application  are  not  denied,  but,  on  the  contrary,  virtu- 
ally admitted ;  and  the  due  exercise  of  that  power  will  prac- 
tically obviate  the  inconvenience  which  might  otherwise  be 
experienced. 

In  Taggard  v.  Gardner,  2  Sandf.  S.  C.  R.  669,  2  C.  R.  82,  it 
was  held,  that  all  that  is  necessary,  in  order  to  obtain  an  exami- 
nation of  the  opposite  party,  under  sec.  391,  is  to  give  such 
party  a  notice  of  at  least  five  days,  and  that  '*  the  only  case  in 
which  an  order  for  the  examination  is  necessary,  is  where  the 
party  seeking  it  wishes  it  to  be  had  on  a  shorter  notice  than  five 
days." 

In  cases  where  no  material  opposition  is  expected,  this  course 
may  probably  be  sufficient.  The  notice  must  distinctly  specify 
the  time  and  place  of  examination,  and  must  be  duly  served. 
It  must  also  be  served  upon  ^  any  other  adverse  party/'  or  the 
proceeding  will  be  irregular.  Where  opposition  is  anticipated, 
the  more  prudent  course  will,  however,  be  to  obtain  and  serve 
an  ex  parte  order  to  the  same  effect.  This  mode  of  proceeding 
appears  to  be  that  in  general  use,  and  was  adopted  in  the  ma- 
jority of  the  cases  above  cited,  whilst  it  presents  many  inde- 
pendent advantages,  particularly  with  reference  to  ulterior  pro- 
ceedings, should  the  party  neglect  or  refuse  to  attend. 

If  an  order  of  this  description  be  obtained,  it  should  point  out 
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the  consequences  of  a  non-attendance,  or  a  second  order,  in- 
volving those  consequences,  cannot  be  obtained  on  a  default 
taken  under  it. — Anderson  v.  Johnaorij  1  Sandf.  S.  C.  R,  713  ; 
1  C.  R.  95.  See  form  of  order  in  Appendix,  The  same  form 
may  also  be  adopted  as  a  model  for  the  notice  to  be  given  as 
above. 

In  Anderson  v.  Johnson^  above  cited,  it  was  held  that  a  de- 
fendant might  be  examined  within  a  district  not  his  actual  resi- 
dence, but  in  which  the  order,  and  all  other  papers  in  the  cause, 
had  been  served  upon  him. 

The  provisions  for  compelling  the  attendance  of  a  party  so 
summoned,  are  contained  in  section  392,  and  run  as  follows  : 

§  392.  The  party  to  be  examined,  as  in  the  last  section  provided, 
may  be  compelled  to  attend,  in  the  same  manner  as  a  witness  who  is 
to  be  examined  eonditionally ;  and  the  examination  shall  be  taken 
and  filed  by  the  judge  in  like  manner,  and  may  be  read  by  either 
party  on  the  trial. 

In  Taggard  v.  Gardner,  above  cited,  it  was  held,  that  a  party 
examined  under  these  provisions,  should,  in  addition  to  the  no- 
tice, be  served  with  a  suhposna,  in  the  usual  manner ;  and,  in 
Anderson  v.  Johnson,  it  was  likewise  held,  that  a  defendant,  un- 
der such  circumstances,  **  should  be  treated  as  a  witness,  and 
must  be  paid  his  fees,  before  he  could  be  required  to  attend.^ 

The  effect  of  a  refusal  to  attend  and  testify,  when  duly  re- 
quired, is  thus  provided  for  by  sec.  394  : 

§  394.  If  a  party  refuse  to  attend  and  testify,  as  in  the  last  four 
sections  provided,  he  may  be  punished  as  for  a  contempt,  and  his 
complaint,  answer,  or  reply,  may  be  stricken  out. 

In  order  to  ground  the  taking  of  an  order  to  the  effect  of  the 
last  portion  of  this  section  by  default,  the  original  notice,  or  or- 
der to  show  cause,  should  clearly  point  out  that  such  an  appli- 
cation will  be  made,  or  the  order  on  default  will  be  refused. 
**  Good  reasons  might  be  shown,  why,  even  on  the  disobedience 
of  the  party,  some  other  penalty  than  striking  out  his  defence 
should  be  imposed. — Anderson  v.  Johnson,  above  cited.  It  was 
also  considered,  in  that  case,  that  a  joint  defence  could  not  be 
stricken  out,  on  the  ground  of  such  a  refusal  on  the  part  of  one 
only  of  such  parties. 

It  seems  clear  that,  in  such  a  case,  the  proper  mode  of  pro- 
ceeding would  be  to  punish  the  party  for  a  contempt.    See» 
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also,  Thggard  v.  Gardner^  before  cited.  In  Bennett  v.  Hughes^ 
however,  1  C.  R.  4«  it  was  considered  that  the  court  possessed 
no  such  power,  and  that  the  applicant  was  confined  to  the  re* 
medy  given  by  the  law  of  1847.  This  decision  was  under  the 
Code  of  1848,  and  its  authority  appeared  doubtful,  even  under 
that  measure.  Under  the  section  as  it  now  stands,  there  can 
be  no  doubt  of  the  power  of  the  court  in  this  respect. 

b  Follet  V.  Weed^  3  How.  303, 1 C.  R.  65,  it  was  doubted  by  the 
court,  though  not  expressly  passed  upon,  whether,  in  proceed* 
iogs  of  this  nature,  process  in  the  nature  of  a  svbposna  duces 
tecum  could  be  issued,  and  whether,  upon  a  strict  construction, 
the  Code  gave  any  remedy  in  this  respect,  other  than  an  oral 
examination.  The  opinion  of  the  court  is,  however,  dubiously 
pronounced ;  and,  even  if  a  writ  of  that  description  should  be 
decided  not  to  be  enforceable  in  such  a  case,  the  production  of 
any  documentary  evidence  can  always  be  obtained,  by  an  ap- 
plication for  a  discovery,  as  treated  of  in  the  previous  chapter. 

The  legal  effect  of  an  examination  taken  under  these  provi. 
sions,  appears  to  be  precisely  that  of  an  answer  in  Chancery, 
under  the  old  practice.  It  is  conclusive  upon  the  party  ex- 
amining, unless  and  until  it  is  disproved. — Sheldon  v.  Weeksy  7 
L  0.  57. 

By  sec.  393,  it  is,  however,  expressly  provided  that 

§  393.  The  examination  of  the  patty,  thus  taken,  may  be  rebutted 
by  adverse  testimony. 

In  Armstrong  v.  Clark^  2  C.  R.  143,  the  court  held,  that,  after 
calling  the  defendant  as  a  witness  on  the  trial,  the  plaintiff 
might  call  other  witnesses  to  rebut  his  testimony,  if  he  think 
proper,  the  decision  being  based  upon  the  foregoing  section. 

The  following  provisions  are  made  by  sec.  305,  respecting 
the  conduct  of  the  examination,  and  the  rights  of  the  adverse 
parties  to  testify,  each  in  his  own  behalf,  under  certain  circum- 
stances : 

§  395.  A  party  examined  by  an  adverse  party,  as  in  this  chapter 
provided,  may  be  examined  on  his  own  behalf,  in  respect  to  any  mat- 
ter pertinent  to  the  issue.  But  if  he  testify  to  any  new  matter,  not 
responsive  to  the  inqairies  put  to  him  by  the  adverse  party,  or 
necessary  to  explain  or  qualify  his  answers  thereto,  or  discharge 
when  his  answers  would  charge  himself,  such  adverse  party  may  offer 
himself  as  a  witness  on  his  own  behalf,  in  respect  to  such  new  mat- 
ter, and  shall  be  so  received. 
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In  Myers  v.  McOarihy,  2  Sandf.  S.  C.  R.  999,  it  was  held  that 
where  a  plaintifl^  so  examined,  testifies  to  new  matter  in  answer 
to  a  question  put  to  him  by  the  court,  the  defendant  is  equally  en- 
titled to  tender  his  own  evidence  in  respect  to  such  new  matter. 

The  following  provision  is  made  by  sec.  396,  as  regards  par- 
ties interested  in  the  action : 

§  396.  A  person  for  whose  immediate  benefit  the  action  is  prose- 
cuted or  defended,  though  not  a  party  to  the  action,  may  be  exam- 
ined as  a  witness,  in  the  same  manner,  and  subject  to  the  same  roles 
of  examination,  as  if  he  were  named  as  a  party. 

A  party  may  also  be  examined  on  behalf  of  his  co-plaintiff 
or  co-defendant,  under  certain  restrictions,  under  sec.  397  as 
cited  in  the  next  chapter. 

It  was  held  under  the  Code  of  1848,  that  co-defendants  coald 
not  be  examined  by  each  other  without  a  special  order,  as  pro- 
vided by  No.  63  of  the  late  Supreme  Court  Rules,  in  Equity.— 
Bdberts  v.  Thompson,  1  C.  R.  1 13 ;  Tayhr  v.  Mairs,  1  C.  R.  123. 

Under  the  present  provisions,  there  seems  to  be  no  distinction 
to  be  drawn  between  this  case  and  that  of  a  party  adversely 
examined,  as  regards  the  form  of  the  proceedings.  It  might, 
however,  be  the  more  prudent  course  to  obtain  an  order  in  all 
cases,  as  before  noticed.  The  provisions  for  enforcing  the 
attendance  of  such  parties,  were  not  in  the  measure  of  1849i 
but  were  inserted  on  the  amendment  of  1851. 

The  examination  of  an  assignor  of  a  chose  in  action,  is  also 
specially  provided  for  by  sec.  399,  as  cited  in  the  next  chapter. 
This  provision  is,  however,  more  peculiarly  applicable  to  an  ex- 
amination upon  the  actual  trial. 


CHAPTER    VIII. 

OF  THE  RULES  OP  EVIDENCE;  AS  AFFECTED  BY  THE  CODE. 


To  enter  into  any  examination  of  the  law  of  evidence  in  gen- 
eral, would  clearly  be  beycmd  the  scope  of  the  present  work. 
The  following  observations  will,  therefore,  be  simply  and  solely 
confined  to  the  provisions  made  by  the  Code  upon  that  subject, 
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and  to  the  decisions  bearing  upon  those  provisions,  without 
any  attempt  at  its  more  extended  consideration. 
The  provisions  of  the  Code,  in  these  respects,  are  as  follows  : 
By  sec.  897,  it  is  provided  as  under,  in  relation  to  the  exam- 
ination of  co-plaintiffs  or  co-defendants. 

§  397.  A  party  may  be  examined  on  behalf  of  his  co-plaintiff,  or  of 
t  eo-defendant/as  to  any  matter  in  whioh  he  is  not  jointly  interested 
or  liable  with  snob  eo-plaintiff  or  co-defendant,  and  as  to  which  a 
separate  and  not  joint  verdict  or  judgment  can  be  rendered.  And  he 
may  be  compelled  to  attend  in  the  same  manner  as  at  the  instance  of 
an  adverse  party,;  but  the  examination  thus  taken  shall  not  be  used 
in  the  behalf  of  the  party  examined.  And  whenever,  in  the  cases 
mentioned  in  sections  three  hundred  and  ninety  and  three  hundred 
and  ninety-one,  one  of  the  several  plainiifb  or  defendants,  who  are 
JMst  contractors,  or  are  united  in  interest,  is  examined  by  the  ad- 
verse party,  the  other  of  such  plaintiff  or  defendants  may  offer  him- 
self as  a  witness  to  the  same  cause  of  action  or  defence,  and  shall  be 
ao  received.    ^ 

The  following  provisions  are  made  by  sees.  898  and  399,  in 
relation  to  witnesses  in  general : 

§  398.  No  person  offered  as  a  witness,  shall  be  excluded  by  reason 
of  lus  interest  in  the  event  of  the  action. 

§  399.  The  last  section  shall  not  apply  to  a  party  to  the  action,  nor 
to  any  person  for  whose  immediate  benefit  it  is  prosecuted  or  de- 
fended. When  an  assignor  of  a  thing  in  action  or  contract  is  ex- 
amined as  a  witness,  on  behalf  of  any  person  deriving  title  throi]^ 
or  from  bim,  the  adverse  party  may  offer  himself  as  a  witness  to  the 
•ame  matter  in  bis  own  behalf,  and  shall  be  so  reoeived.  But  such 
asdgnor  shall  not  be  admitted  to  be  examined  in  behalf  of  any  per- 
son derivhag  title  through  or  from  him  against  an  assignee  or  an  ex- 
eeator  or  administrator,  unless  the  other  party  to  such  contract  or 
thing  in  action,  whom  the  defendant  or  plaintiff  represents,  is  living, 
and  his  testimony  can  be  procured  for  such  examination,  nor  unless 
at  least  ten  days*  notice  of  such  intended  examination  of  the  as- 
signor, specifying  the  points  upon  which  he  is  intended  to  be  ex- 
amined, shall  be  given  in  writing  to  the  adverse  party. 

An  analagous  reform  to  the  above  has  already  been  accom- 
plished in  England,  by  the  Act  6  and  7  Vict.  c.  85,  from  which 
measure  the  two  last  sections,  as  they  stood  before  the  last 
amendments,  were  taken  almost  verbfOiai.  A  collection  of  Eng* 
lish  decisions  upon  the  subject,  will  be  foimd  at  1  C.  R.  55. 
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The  more  convenient  mode  of  treating  the  subject  proposed, 
will  be  to  consider,  in  the  first  place,  the  cases  bearing  upon 
the  examination  of  parties  as  such,  and,  in  the  second,  those  in 
relation  to  witnesses  in  general ;  although  the  two  subjects  are 
necessarily  dependent  upon  each  other,  and  many  of  the  au- 
thorities upon  either  subject  have  a  double  bearing  upon  both. 

Under  the  Codes  of  1848  and  1840,  the  extent  to  whict)  the 
evidence  of  co-plaintijQTs  and  co-defendants  might  be  made  use 
of,  under  the  powers  conferred  by  sec.  397,  became  the  subject 
of  long  and  doubtful  discussion,  and  the  point  remained  to  a 
great  degree  unsettled,  until  provided  for  by  the  recent  amend- 
ments in  that  section,  although  a  result  in  accordance  with  those 
amendments  was  in  process  of  being  arrived  at. 

In  Merrifield  v.  Cbofey,  4  How.  272,  and  The  Mechanics  aid 
Farmers^  Bank  v.  Wilbur^  2  C.  R.  33,  the  principle  now  ex- 
pressly adopted,  u  c,  that  joint  contractors  or  joint  debtors  can- 
not be  admitted  to  testify  on  behalf  of  each  otlier,  and  that  the 
propriety  or  non-propriety  of  a  several  judgment  being  enteredi 
is  the  proper  test  by  which  the  admissibility  of  parties  offered 
as  witnesses  is  to  be  tried,  was  distinctly  laid  down. 

It  was  held  in  Hollenieck  v.  VanVdlhenburgh^  5  How.  281, 1 
C.  R.  (N.  S.)  33,  that  a  defendant,  in  the  same  interest  as  the  plain- 
tiff, could  not  testify  on  his  behalf.  The  disqualification  on  the 
ground  of  interest  extends  to  such  a  case  as  he  is  ''  a  party  to 
the  action,"  (sec.  309,)  though  not,  technically  speaking,  an  ad- 
verse party.  A  person  who  is  generally  incompetent  to  testify, 
may,  however,  give  evidence  on  points  which  he  has  no  in- 
terest in  establishing.  The  onus  probandi  in  cases  of  objecti(m 
to  testimony  of  this  description,  lies  upon  the  objector. 

In  Eimry  v.  Henry,  8  Barb.  S,  C.  R.  588,  where  a  judgment 
confessed  by  fraud  was  sought  to  be  set  aside,  and  re-payment 
of  monies  received  under  it  obtained,  as  against  the  confessee, 
the  evidence  of  the  party  who  confessed  such  judgment  was 
rejected,  on  the  ground  of  his  having  an  interest  in  having  the 
amount  sought  to  be  recovered,  applied  in  extinguishment  of 
the  judgment  against  him. 

In  Bodge  v.  Averill^  5  How.  8,  it  was  held  that,  in  an  action 
before  the  Code,  a  defendant  in  tort,  upon  whom  process  had 
not  been  served,  could  not  be  examined  on  behalf  of  his  co- 
defendant.  Section  399  excludes  him,  said  the  learned  judge, 
as  being  a  party  to  the  action,  and  also  interested. 
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In  Thompson  v.  Blanchard^  however,  4  Comst  303,  where 
one  defendant  in  trover  had  pleaded,  and  the  other  suffered 
judgment  by  default,  the  latter  was  held  to  be  a  competent 
witness  against  his  co-defendant. 

In  Persons  v.  Pierce,  3  C.  R.  177, 8  Barb.  S.  C.  R.  655,  it  was 
held  that,  in  actions  of  tort  since  the  Code,  a  defendant  might 
be  called  as  a  witness  on  behalf  of  his  co-defendant,  but  his 
testimony  was,  in  that  case,  to  be  confined  to  facts  to  go  in  total 
exoneration  of  the  party  calling  him,  and  he  was  not  to  be  al- 
lowed to  testify  on  the  question  of  damages,  in  reducing  which 
he  had  an  interest.  The  decision  was  that  of  a  majority  at 
l^eneral  term,  Shankland,  0,  J".,  dissenting  as  to  the  exclusion 
of  the  testimony  of  the  particular  witness  there  in  question,  but 
not  on  general  grounds.  In  the  course  of  his  opinion,  in  which 
the  law  on  the  subject  is  elaborately  examined,  that  learned 
judge  lays  down  the  following  general  principle  :  ^'  Upon  the 
fullest  consideration,  I  have  no  doubt  that,  in  actions  commenced 
since  the  Code,  a  plaintiff  or  defendant  may,  in  all  cases,  call 
their  fellow  plaintiff  or  defendant  to  testify  to  all  questions  per- 
tinent to  the  cause,  and  that  judgment  may  be  entered  in  ac- 
cordance with  the  facts,  in  every  diversity  of  form,  as  was  for- 
merly done  by  decrees  in  the  court  of  chancery." 

In  Munson  v.  Hagerman,  5  How.  223,  it  was  decided  that  one 
of  two  defendants  charged  with  a  joint  offence,  cannot  be  a 
witness  for  the  other.  The  first  clause  of  sec.  397  was  intended 
as  a  substitute  for  the  old  rule  in  chancery  on  the  subject,  under 
which,  co-defendants  in  the  same  interest  could  not  be  examined 
for  each  other.  A  similar  view  appears  to  have  been  taken  by 
the  N.  Y.  common  pleas,  in  a  case  of  Johnson  v.  Wilson^  re- 
ferred to  in  1  C.  R.  (N.  S.)  p.  40,*  in  note. 

In  Lobar  v.  Koplin^  4  Comst.  547,  it  was  held  that  where,  op 
a  trial  for  a  joint  assault,  no  evidence  appeared  against  one  of 
the  parties,  he  was  entitled  to  be  discharged,  for  the  purpose  of 
being  examined  as  a  witness  against  his  co-defendant.  If,  how- 
ever, there  is  any,  even  the  slightest  evidence  against  him,  he 
cannot  be  so,  and  the  case  must  go  all  together  to  the  jury,  his 
evidence  of  course  being  inadmissible  under  such  circum- 
stances. 

In  Selkirk  v.  Waters^  6  How.  2©6,  1  C.  R.  (N.  S.  )85,  the  view 
taken  in  Parsons  v.  Pierce  is  confirmed  ;  and  it  was  held,  in  op- 
position to  Munsor^  v.  Hagerman^  that  a  defendant  may  be  ex- 
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amined  as  a  witness  in  behalf  of  his  co-defendant,  in  all  cases 
where  a  separate  judgment  may  be  entered  in  favor  of  the  latter, 
and  that  such  co-defendant  is,  therefore,  a  competent  witness  in 
all  joint  and  several  actions,  whether  on  contract  or  on  tort.  He 
is  also  a  competent  witness  in  joint  actions,  to  prove  any  per- 
sonal defence  admitting  of  a  separate  judgment,  on  behalf  of 
bis  co-defendant.  In  no  case,  however,  can  hitr  evidence  be 
received,  on  any  matter  in  the  action  in  which  he  is  interested* 
either  generally,  or  by  way  of  mitigatbn  of  damages  for  which 
he  is  jointly  liable.  The  evidence  must,  under  any  circum* 
stances  of  this  kind,  be  excluded  as  irrelevant,  and  the  objec- 
ion  is  rather  to  the  relevancy  of  the  evidence,  than  to  the 
competency  of  the  witness. 

In  the  Mayor  of  New  York  v.  Price,  0  L.  O.  265,  1  C.  R  (N.  S.) 
85,  the  above  principle  was  pushed  to  the  extent  of  holding  that 
obligees,  under  a  joint  and  several  bond,  might  be  examined  as 
\«(itnes8es  for  each  other,  inasmuch  as,  under  sec.  136,  a  several 
judgment  might  be  taken  as  against  any  one  of  them. 

In  the  President  of  ike  Mechanics  <mi  Farmer^a  Bank  v.  lUder^ 
5  How.  401,  1  C.  R.  (N.  S.)  61,  (an  action  on  a  joint  promissory 
note,  defended  on  the  ground  of  usury,)  the  above  conflicting 
doctrines  were  brought  into  full  play  ;  and  that  held  in  Parsons 
V.  Pierce,  was  confirmed  by  a  majority  of  the  court.  The  fol- 
lowing expressions  are  used  by  Harris  J.,  in  delivering  the 
opinion  of  the  majority :  "  This,  then,  I  understand  to  be  the 
intent  and  import  of  the  397th  section  of  the  Code — any  party 
to  any  action  may  be  examined  as  a  witness  on  behalf  of  any 
other  party,  but,  when  examined  on  behalf  of  a  co-plaintiff,  or 
<^-defendant,  his  testimony  is  not  to  have  the  same  general 
effect  as  other  testimony  in  the  cause,  but  is  to  be  applicable 
only  to  the  issue  between  the  party  on  whose  behalf  he  is 
examined,  and  the  adverse  party.  Such  a  witness  may  be  ex- 
cluded on  the  ground  of  interest,  but,  as  his  testimony  can  not 
affect  the  issue  between  him  and  the  adverse  party,  this  objec- 
tion can  only  be  sustained  when  the  party  offered  as  a  witness  is 
not  only  interested  in  succeeding  himself,  but  also  in  having  the 
party,  by  whom  he  is  offered,  succeed  also.  In  the  ordinary 
action  against  joint  contractors,  like  that  before  us,  the  witness 
has  no  such  interest :  on  the  contrary,  if  he  has  any  interest  at 
all,  it  is  to  increase  the  number  of  those  who  are  to  assist  in  the 
payment  of  the  recovery.*^ 
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**  It  has  been  said  that  the  eflfect  of  this  rule  i9  to  allow  several 
defeodants,  by  mutually  becoming  witnesses  for  each  other,  to 
exonerate  each  other  from  liability.  There  is  much  force  in 
this  consideration,  but  it  goes  only  to  the  question  of  credibility, 
it  cannot  affect  the  competency  of  the  witness.'^  The  learned 
judge,  after  laying  down  that  such  testimony  ought,  however, 
to  be  received  with  extreme  caution,  held,  in  conclusion,  that 
the  evidence  of  co*defendants,  in  that  action,  had  been  errone- 
oiuly  excluded  on  the  circuit,  and  that  such  testimony  **  should 
have  been  received,  and  submitted  to  the  jury,  with  particular 
instructions  as  to  its  legal  effect,  and  proper  cautions  as  to  the 
weight  to  be  attached  to  it ;"  and,  this  opinion  being  concurred 
in  by  Watson  J.,  a  new  trial  was  accordingly  ordered. 

The  above  opinion  was,  however,  dissented  from  by  Parker 
J.,  as  regards  the  circumstances  of  that  peculiar  case,  though 
the  general  doctrine,  that  every  defendant  is  a  competent  wit- 
ness for  a  co-defendant,  to  prove  any  defence  personal  to  that  '  / 
co-defendant,  and  in  which  the  witness  is  not  interested,  as  laid 
down  by  the  same  judge,  in  Selkirk  v.  WoUera,  before  cited,  is 
distinctly  asserted.  The  ground  of  dissent  was,  that,  in  that  case, 
the  contract  was  a  joint  contract,  on  which  no  several  judgment 
could  properly  be  entered,  and  the  defence  a  joint  defence,  going 
to  the  entire  demand  ;  and  there  seems  to  be  irresistible  force 
in  that  reasoning,  as'  regards  the  particular  defence  there  in 
question,  inasmuch  as  usury,  if  proved,  rendered  the  instrument 
sued  on  invalid  and  void  as  against  all  the  parties,  it  appearing 
to  have  been  jointly  made  and  jointly  discounted  ;  and,  there- 
fore, each  defendant  examined,  had  a  distinct  and  positive  in- 
terest in  establishing  that  defence,  because,  by  doing  so,  he 
would  exonerate,  not  merely  his  co-defendant,  but  himself  also. 

In  Eolman  v.  Dord,  1  C.  R.  (N.  S.)  331,  a  defendant  in  an 
action  for  a  false  warranty,  was  held  to  be  a  competent  witness 
on  behalf  of  his  co-defendant.  The  words  ''  interest  in  the 
event  of  the  action,"  in  sec.  398,  do  not  mean,  in  this  connection, 
'*  an  interest  in  any  event  of  the  action,  but  an  interest  in  the 
event,  as  respects  the  party  who  calls  him  as  witness.''  It  was 
considered  that,  in  that  case,  the  party  examined  could  not  be 
benefitted  by  his  co-defendant's  discharge,  but  that,  on  the  con- 
trary, he  might  have  an  interest  the  other  way,  as  the  greater 
the  number  of  parties  contributing  to  the  payment  of  the  judg- 
ment, the  better  for  him.    The  witness  was  accordingly  held 
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to  be  competent*  on  the  above,  and  also  on  the  further  ground 
that  the  case  was  one  in  which  a  separate  judgment  might  be 
rendered. 

In  Ladue  v.  Van  Vechten,  8  Barb.  S.  C.  R.  664,  it  was  held 
that  the  competency  or  incompetency  of  parties  to  testify,  will 
depend  upon  their  relation  to  each  other,  by  their  contract,  and 
not  on  that  existing  between  them  as  parties  to  the  same  ac- 
tion. The  test  will  be  as  to  whether  or  not  such  parties  may 
be  sued  severally.  If  so,  their  testimony  will  be  competent, 
and  they  will  not  be  disqualified  by  being  joined  as  defendants. 
It  was  also  considered  that,  whenever  an  action  might  be  main- 
tained without  joining  a  party,  his  testimony  might  possibly  be 
received.  An  unreported  decision  of  JBlodget  v.  Morris^  to  the 
same  efTect,  is  referred  to  in  the  report. 

It  will  be  seen  that  the  law  as  to  the  examination  of  par* 
ties  is  now  distinctly  laid  down  by  section  397,  as  amended 
in  accordance  with  the  general  spirit  of  the  cases  above  cited, 
overruling,  on  the  one  hand,  Munson  v.  Hagerman^  and  the  de- 
cisions of  that  class,  and  the  peculiar  views  of  the  majority 
in  the  Mechanics^  and  Farmers  Bank  v.  Bider^  on  the  other. 

Co-plaintifls  and  co-defendants  are  now,  as  a  general  rule, 
examinable  in  all  cases,  but  'in  no  case  can  their  testimony  be 
taken  where  they  are  jointly  interested,  or  jointly  liable  with 
the  party  who  calls  them.  See,  also.  Fort  v.  Oooding^  below 
cited.  The  test  by  which  the  admissibility  of  their  evidence 
will  henceforth  be  tried,  will  probably  be  the  measure  of  relief 
sought  by  the  plaintiff,  and  whether  such  relief  be  joint  or  se- 
parate in  its  nature.  If  he  seek  separate  relief,  he  seeks  it  sub- 
ject to  the  disadvantage  of  the  opposite  parties  beings  competent 
witnesses  for  each  otheh  If  he  confine  himself  to  the  case 
upon  the  joint  relief,  they  cannot  testify  on  each  other's  behalf. 

The  testimony  of  a  party  to  the  suit,  between  whom  and  the 
plaintiff  there  was  no  issue,  and  who  had  accordingly  put  in 
no  answer,  was  decided  in  Leadi  v.  KeUey^  7  Barb.  S.  C.  R.  466, 
to  be  admissible,  as  against  his  co-defendants.  This  seems  clear, 
the  great  doubt  has  been  whether  he  could  testify  for  them. 

In  a  case  where  A  and  B  were  alleged  to  be  joint  con- 
tractors, and  A,  being  examined  by  the  plaintiff,  swore  to  such 
being  the  fact,  it  was  held  to  be  competent  for  B  to  give  evi- 
dence on  his  own  behalf,  for  the  purpose  of  contradicting  A- 
—Comstock  V.  Doe^  2  C.  R.  140. 
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The  testimony  of  a  party  called  as  a  witness  at  the  trial,  may 
be  contradicted  by  other  witnesses.  Sec  393  gives  sufficient 
authority  for  that  purpose. — Armstrong  v  Olark^  2  C.  R.  143. 

A  party  cannot  be  examined  on  his  own  behalf,  to  prove  that 
he  made  a  contract  on  which  he  is  sued,  as  agent  and  not  as 
priocipal. — Doughty  v.  Busteed,  3C,  R.  187.  "  It  is  sufficient  for 
us  to  say/*  observes  the  learned  jndge,  **  that  we  know  of  no 
change  in  the  individual,  because  he  has  different  characters ; 
he  is  the  same  person  still,  and  ha^  no  right  to  be  a  witness  in 
all  the  characters  he  sees  fit  to  assume.'* 

A  plaintiff  is,  it  seems,  a  competent  witness  to  prove  the  loss 
or  destruction  of  an  instrument  sued  on,  but  his  affidavit  to  that 
effect  cannot  be  received. — McifuUiii  v.  Ghrannis,  10  L.  O.  67. 

A  witness,  otherwise  incompetent,  cannot  be  made  the  re- 
verse, by  the  mere  fact  of  being  a  party  to  the  record. 

Thus,  in  PiUow  v.  Bushnelly  4  How.  9,  it  was  held  that  in 
an  action  by  husband  and  wife,  the  defendant  cannot  require 
the  wife  to  testify  as  a  witness.  "  I  think  it  is  clear  "  the  learned 
judge  said,  "that  the  object  of  this  statute  was  simply  to  re- 
move the  technical  objection  that  previously  existed,  under 
which  a  person  could  not  be  compelled  to  testify,'  because 
he  was  a  party  to  the  record,"  and  that  that  was  the  only 
disqualification  intended  to  be  removed.  This  can  no  longer  be 
objected ;  ^*  but  if,  there  be  any  other  disqualification,  it  is  not 
removed  by  the  statute."  "  If,"  it  is  said  in  a  subsequent  part 
of  the  opinion,  '*  the  statute  is  to  be  construed  as  making  every 
party  a  competent  witness  on  the  call  of  the  adverse  party, 
then  it  would  remove  the  disqualification  of  several  classes 
of  persons,  now  incompetent,  such  as  insane  ^  persons,  idiots, 
children  who  do  not  understand  the  moral  obligation  of  an  oath, 
and  others.  This  could  never  have  .been  intended."  A  motion 
for  a  new  trial  was  therefore  granted,  on  the  ground  that  the 
court  had  erred  in  receiving  the  wife  as  a  witness. 

The  same  doctrine  is  maintained  in  Mnoin  v.  Smaller.  2  Sandf. 
Sup.  C.  R.  340,  and  Hasbroiick  v.  Vandervoortj  9  L.  O,  249  ;  1 
C.  R.  (N.  S.)  81.  In  the  latter,  the  whole  law  upon  the  sub- 
ject is  fully  gone  into,  and  is  summed  up  by  Duer,  J.,  at  the 
close  of  an  able  and  elaborate^  opinion,  as  follows  :  '*  The  law 
which  has  prevailed  in  this  state,  and  to  which  we  feel  ourselves 
bound  to  adhere,"  is,  "  That  husbands  and  wives  are  not  compe- 
tent witnesses  for  or  against  each  other,  in  any  suit  in  which 
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either  is  a  party,  or  in  which  either  has  a  direct  or  certain  in- 
terest." The  point  may,  therefore,  be  now  looked  upon  as  set- 
tled. As  to  the  extent  to  which  the  testimony  of  the  wife  may, 
or  may  not  be  admissible  in  criminal  cases,  see  The  People  v. 
Carpenter,  9  Barb.  S.  C.  R.  580. 

In  Fort  V.  Gooding,  9  Barb.  S.  C,  R.  371,  the  evidence  of  a 
co-executor  was  held  to  be  inadmissible,  on  behalf  of  co-defend- 
ants in  the  same  capacity.  In  such  a  case,  '*  all  the  defendants 
only  represent  the  testator  \  no  one  of  them  is  liable  to  the 
plaintiff  unless  all  are,  and  no  evidence  can  be  given  in  the  case 
which  can  operate  for  or  against  one  of  them  and  not  the  others. 
The  Code  cannot  apply  to  a  case  where  a  co-defendant  cannot 
give  any  evidence  but  that  which  must  of  necessity  operate  in 
his  own  favor,  as  well  as  in  favor  of  his  co-defendants." 

The  cases  above  cited  have  reference  to  the  question  of  the 

admissibility  of  the  evidence  of  parties,  considered  as  such. 

Those  following  are  more  peculiarly  applicable  to  testimony  in 

•general,  though,  in  some  instances,  also  bearing  upon  the  former 

subjects. 

An  attorney  transacting  business  in  the  ordinary  form,  is  a 
competent  witness — Little  v.  Keon,  1  G.  R.  4  ;  but,  in  a  case  in 
which  his  compensation  is,  by  agreement,  to  depend  upon  the 
result  of  the  action,  it  would  seem  he  is  not  so. 

Agents  who  had  executed  a  written  contract  in  their  own 
names,  were  held  to  be  competent  witnesses  for  the  plaintiff,  in 
an  action  against  their  principal,  under  the  Code  as  now 
amended,  although  the  necessary  effect  of  their  testimony 
would  be  to  charge  the  defendants  and  discharge  themselves, 
interest  in  the  matter  being  no  longer  a  ground  of  exclusion. — 
Stewart  v.  Fenly,  10  L.  O.  40. 

Where  an  action  on  a  promissory  note  was  defended  on  the 
ground  of  a  fraudulent  transfer  to  the  plaintiff,  and  the  alleged 
owner  had  given  notice  to  the  defendants  not  to  pay,  and  in- 
demnified them,  it  was  |ield  that  such  alleged  owner  was  never- 
theless a  competent  witness.  "  It  would  have  been  necessary, 
the  judge  said,  ^*  for  the  defendant  to  contest  this  suit,  if  Eames' 
— the  alleged  owner — **bad  not  indemnified  him.  He  is,  there- 
fore, the  real  as  well  as  nominal  defendant,  and  the  indemnity 
does  not  substitute  Eames  as  the  party  in  interest,  to  the  exclu* 
•ion  of  the  defendant.    Eames  is  unquestionably  interested,  but 
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that  does  not  disqualify  him,  under  our  new  law." — Farmers^ 
and  Mechanic^  Bank  v.  Paddock^  1  C.  R.  81. 

In  James  v.  Chalmersy  1  C.  R.  (N.  S.)  413,  it  was  held  that 
a  former  holder  of  a  promissory  note,  who  had  transferred  it 
without  recourse  or  guarantee,  was  a  competent  witness  for 
the  plaintiff;  but  that  the  declarations  of  such  former  holder, 
made  while  he  stood  in  that  character,  were  not  competent  evi- 
dence against  the  then  owner,  to  whom  it  had  been  trans- 
ferred in  good  faith. 

An  insolvent  has  been  decided,  in  a  county  court,  to  have  an 
immediate  benefit  in  the  result  of  an  action  brought  by  his 
trustees,  and  must,  therefore,  be  excluded  as  a  witness  therein, 
though  it  did  not  appear  that  any  surplus  was  coming  to  him. 
'*It  is  beneficial  to  him  to  have  his  debts  paid  ;  and  whatever 
is  subtracted  from  the  hands  of  his  assignees,  leaves  that 
amount,  for  which  his  future  effects  are  liable." — Hoffman  v. 
ISephenSf  2  C.  R.  16.  See,  however,  the  case  cited  in  a  Note,  2 
Sandf.  S.  C.  R.  690,  directly  opposed  to  this  decision. 

A  discharged  bankrupt,  who  has  not  released  his  interest  in 
the  surplus  of  his  effects,  is  not  a  competent  witness,  in  a  suit 
instituted  by  his  sureties  to  avoid  a  joint  debt  against  the  estate. 
^MoTse  V.  Orofootj  4  Comst  114. 

A  stockholder  in  a  bank  was  held  not  to  be  a  competent  wit- 
ness, in  an  action  brought  by  that  bank  against  a  third  party. 
As  a  member  of  the  corporation,  he  was  a  person  for  whose 
benefit  it  was  prosecuted. — The  President  of  tfie  Bank  of  Ithaca 
V.  Bean,  7  L.  O.  226;  1  C.  R.  133.  The  witness  in  that  case 
was  the  president  himself,  and,  therefore,  by  name,  a  party  to 
the  action  ;  but  the  decision  is  not  grounded  on  this  fact,  but  on 
the  doctrine,  as  there  held,  in  relation  to  stockholders  in  general. 

In  the  Washington  Bank  of  Westerly  v.  Palmer,  however,  2 
Sandf.  S.  C.  R.  686,  8  L.  O.  92,  a  directly  contrary  opinion  to 
that  in  the  last  case  was  pronounced  by  Mason,  J.,  after  ad- 
vising with  Ihier  and  Campbell,  J.  J.  It  was  there  held  that  a 
stockholder  is  neither  a  party  to  the  suit,  nor  a  person  for  whose 
immediate  benefit  it  was  prosecuted,  and  the  case  last  cited  is 
expressly  referred  to,  and  dissented  from.  See  also  Note,  2 
Sandf.  p.  690,  where  it  is  stated  to  have  been  decided  that 
the  assignor  in  a  voluntary  general  assignment  for  the  benefit  of 
creditors,  was  a  competent  witness  in  a  suit  brought  by  his 
^signees,  overruling  Hoffman  v.  Stephens,  before  cited. 
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•  The  principles  laid  down  in  the  Washington  Bank  of  Westerly 
V.  Palmer,  as  above,  were  still  further  extended  in  the  Bank  of 
Charleston  v.  Emeric,  2  Sandf.  S.  C.  R.  718,  where  a  co-defend- 
ant, primarily  liable  for  the  debt  claimed,  was  decided  to  be  a 
competent  witness.  The  court,  in  pronouncing  their  opinion, 
state  as  follows :  *^  That  section  [399]  applies  only  to  a  person 
into  whose  hands  the  money  collected  in  the  suit  will  neces- 
sarily go,  when  it  is  received,  or  who  might  take  it  from  the 
sheriff  or  the  attorney  as  his  own.  It  does  not  apply  where  the 
money  cannot  immediately,  though  it  may  ultimately,  go  into 
his  hands,  as  in  the  case  of  a  stockholder  in  a  suit  brought  by  a 
corporation :"  and,  in  the  New  York  and  Erie  Railroad  Cknrvpany  v. 
Gook^  2  Sandf.  S.  C.  R.  732,  an  objection  having  been  taken  to 
the  testimony  of  a  stockholder,  OaMey,  C.  J.,  in  delivering 
the  judgment  of  the  court,  at  general  term,  said  :  '*  We  have  no 
doubt  that  Mr.  Ketchum '' — whose  testimony  was  objected  to 
on  the  above  ground — ^**  was  a  competent  witness,  under  the 
recent  provisions  of  law  on  the  subject."  So  far  as  regards 
the  superior  court,  therefore,  the  question  may  be  considered  as 
settled ;  and  it  is  more  than  doubtful  whether  the  contrary  de- 
cision, before  cited,  is  sustainable. 

In  Pack  V.  The  Mayor ,  <tc.^  of  New  York,  8  Comst.  489,  it  was 
decided  by  the  court  of  appeals  that  an  aldernum  of  the  city  of 
New  York  was  a  conopetent  witness  in  an  action  on  the  case  against 
the  Mayor,  Aldermen,  and  Commonalty  of  that  city,  in  their  cor- 
porate capacity ;  reversing  a  decision  of  the  court  of  common  pleas, 
by  which  his  testimony  had  been  rejected.  The  view  taken  was, 
that  the  action  was  not  brought  against  the  individuals  composing 
that  corporation,  but  against  the  Corporation  itself,  as  a  legal  entity 
created  by  the  charter.  If  otherwise,  no  inhabitant  of  the  city 
would  be  competent  to  testify.  The  evidence  was  decided  to  be 
admissible,  both  under  the  Code  and  under  the  Common  Law. 

The  evidence  of  a  stockholder,  who  had  assigned  his  stock  over 
to  another  party,  so  as  to  retain  no  interest  in  it^  was  held  to  be 
receivable,  at  all  events,  even  though  such  assignment  bad  been 
made  for  the  express  purpose  of  making  him  a  witness. — Eamilton 
and  Deansville  Plank  Road  Company  v.  Rice^  1  C.  R.  108 ;  7  L. 
0. 139  ;  7  Barb.  S.  C.  R.  157.  Sec.  399  does  not  declare,  that  the 
assignor  of  a  chose  in  action  shall  be  incompetent,  but  that  sec.  398 
shall  not  apply  to  him.  "  The  conclusion  is,  therefore,  that,  if  the 
assignor,  who  has  assigned  to  become  a  witness,  still  remains  inter- 
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ested  in  the  event  of  the  suit,  he  shall  continue  to  be  incompetent, 
notwithstanding  the  provisions  of  the  398th  section.  If  that  section 
should  be  applied  to  such  an  assignor,  he  might  be  a  witness, 
though  he  remained  interested  in  the  event  of  a  suit,  as  in  many 
cases  he  does,  notwithstanding  the  assignment.  The  Code  intended 
to  exclude  such  assignors,  if  interested;  though  interest,  as  a 
general  rule,  would  not  render  a  witness  incompetent.  Such  an 
assignor,  if  divested  of  his  legal  interest,  would  have  been  compe- 
tent, under  the  old  law ;  and  it  is  the  policy  of  the  Code  to  enlarge^ 
and  not  contract^  the  rule  of  competency,  as  applied  to  witnesses*" 

It  will  be  observed, 'that  sec.  399,  as  now  amended,  makes  ex- 
press provision  in  relation  to  the  examination  of  such  an  assignor, 
concerning  which  the  Codes  of  1848  and  1849  were  silent. 

A  similar  doctrine  to  that  in  the  case  last  cited,  was  acted  upon 
m  Everts  v.  Pahner^  8  C.  R.  51,  7  Barb.*  S.  C.  R.  178,  where  the 
holder  of  a  note  had  exchanged  it  for  the  note  of  another  party,  who 
then  sued  upon  it ;  under  which  circumstances,  the  original  holder 
was  declared  to  be  a  good  witness,  though  his  testimony  to  that 
effect  appeared  to  be  open  to  some  suspicion  as  to  the  existence  of 
a  secret  understanding. 

In  Harris  v.  Bennett,  6  How.  220, 1  C.  R.  (N.  S.)  203,  the  court 
refused  to  allow  the  assignee  of  the  plaintiff's  interest  to  be  substi- 
tuted as  plaintiff,  under  see.  121,  unless  upon  the  terms  that  the 
then  plaintiff  should  not  be  examined  as  a  witness,  it  being  evident 
that  the  assignment  was  made  for  that  purpose  only. 

In  a  note  at  3  C.  R.  24,  it  is  stated  to  have  been  decided  by 
O&kley,  C.  J.,  that,'in  an  action  brought  by  trustees,  on  an  attach- 
ment under  the  Revised  Statutes,  the  attaching  creditor  is  not  a 
competent  witness,  on  the  ground  that  he  is  a  person  for  whose 
immediate  benefit  the  action  is  prosecuted. 

This  conclusion  is  supported  by  Mitchell  v.  Weedy  6  How.  128, 
1  C.  R.  (N.  S.)  196,  where  it  was  held,  that  when  such  an  attach- 
ment had  been  discharged  on  the  defendant's  bond,  the  latter  was  not 
a  competent  witness  in  an  action  against  his  sureties,  and  could  not 
be  made  so  by  a  release  from  the  defendants.  Thompson  v.  Didc- 
erson,  1  C.  R.  (N.  S.)  213,  is  authority  to  the  same  effect. 

An  unpaid  legatee,  who  had  appeared  by  counsel,  and  contested 
the  executors'  accounts,  in  proceedings  before  the  surrogate,  was 
held  to  be  an  incompetent  witness,  though,  at  the  time  his  evidence 
was  tendered,  he  had  assigned  his  legacy.  The  evidence,  however, 
of  a  legatee,  who  has  been  paid  his  legacy,  and  given  a  receipt  to 
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the  executors,  is  admissible. — Mesich  v.  Mesick^  7  Barb.  S.  C.  R. 
120.  See,  as  to  co-execators,  Fort  v.  Gooding,  9  Barb.  S.  C.  R. 
371,  before  cited. 

The  objection  to  the  competency  of  a  witness,  on  the  ground  of 
interest,  must  be  taken  at  the  proper  time,  or  it  will  be  considered 
as  waived  —  Leach  v.  Kelsey,  7  Barb.  S.  C.  R.  466,  where  the 
general  term  refused  to  entertain  such  an  objection,  the  question 
not  having  been  raised  before  the  referee. 

In  HollenJbeck  v.  Van  Valkenburgh,  5  How,  281, 1  C.  R.  (N.  S.) 
33,  it  was  held,  that  the  disqualification  of  sec.  399  extended 
equally  to  the  case  of  an  adverse  party,  as  to  that  of  one  called  on 
his  own  behalf,  if  he  is  interested  in  the  event  of  the  action.  He 
can,  however,  be  examined  on  formal  points,  in  which  he  has  no 
interest.  In  all  cases  of  objections  of  this  nature,  the  burden  of 
proof  rests  on  the  party  making  them.  ,''  Every  person  is  compe- 
tent  to  be  sworn  as  a  witness,  unless  his  disqualification  is  affirma- 
tively shown," 

In  Morsa  v,  Morss,  1  C.  R,  (N.  S.)  874, 10  L.  0. 151,  it  was 
held,  that  one  of  three  referees  of  the  cause,  was  not  a  competent 
witness  on  the  trial  before  himself  and  his  colleagues ;  the  various 
authorities  in  analogy  to  that  subject,  and  in  relation  to  the  evident 
incompetency  of  judges,  and  the  possible  competency  of  jurors,  to 
give  evidence  on  questions  before  them,  being  fully  reviewed  and 
considered^ 
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BOOK  VIIL 


OF  TRIAL,  AND  CONSEQUENT  PROCEEDINGS  BEFORE 

ENTRY  OF  JUDGMENT, 


CHAPTER    L 

OF    TRIAL    IN    GENERAL. 


The  mode  of  joinder  of  issue,  and  the  preparations  for  bringing 
the  cause  forward  for  adjudication,  having  thus  been  considered, 
the  next  subject  is  the  actual  trial  of  that  issue,  whether  of  law  or 
of  fact 

The  following  definition  of  trial  is  given  bj  sec.  252  of  the  Code, 
as  last  amended : 

§  252.  A  trial  is  the  judicial  examination  of  the  issues  between 
the  parties,  whether  they  be  issues  of  law  or  of  fact. 

In  the  Code  of  1851  this  definition  was  omitted ;  but  it  is  now 
restored,  as  it  stood  in  the  measure  of  1849.  A  similar  restoration 
has  taken  place  with  reference  to  the  trial  of  issues  of  law,  which, 
by  the  Code  of  1851,  was  taken  from  the  single  judge,  and  given 
to  the  general  term,  unless  by  special  direction  of  the  court.  The 
inconveniences  of  this  change  were  so  obvious,  that  the  Supreme 
Court  of  the  first  district,  and  the  New  York  Common  Pleas,  both 
abrogated  it,  in  efiect,  by  special  rules,  amounting  to  a  continuance 
of  the  previous  practice ;  and  the  Legislature  has  now  readopted 
die  same  view. 

The  issue  of  law  is,  from  its  very  nature,  triable  by  the  court 
alone,  without  the  intervention  of  a  jury. —  F.  sec.  252.  It  may, 
however,  be  referred,  by  consent,  under  sec.  270.  The  provision 
in  sec.  252  runs,  that  it  may  be  referred,  as  provided  by  sees.  270 
and  271 ;  but  this  is  a  manifest  error  of  the  Legislature,  the  latter 
section  being  totally  inapplicable  to  such  cases. 


376  TRIAL  IN  GENERAL. 

In  reference  to  mixed  issues,  those,  i.  e.  where  a  demurrable 
objection  has  been  raised  by  answer,  owing  to  the  necessity  of 
statements  of  fact  to  make  that  objection  apparent,  a  question  has 
been  raised  in  The  Farmers'  Loan  and  Trust  Company  v.  Hunt^ 
1  C.  R.  (N.  S.)  1,  as  to  whether  such  issues  may  not  properly  be 
looked  upon  in  the  light  of  issues  of  law,  even  when  the  facts  m 
question  are  controverted,  so  far  as  to  entitle  the  parties  to  bring 
them  to  an  early  decision,  without  waiting  for  the  trial  of  the  issues 
of  fact ;  and  a  reference,  according  to  the  old  Chancery  practice, 
was  suggested  by  the  court,  as  a  means  of  overcoming  the  difficulty. 
The  case  having,  however,  gone  off  upon  another  point,  that  in 
question  was  not  directly  passed  upon,  and  there  seems  reason  to 
doubt  the  soundness  of  the  conclusion.  The  two  issues  of  law  and 
of  fact,  respectively,  seem,  under  such  circumstances,  to  be  mutu- 
ally dependent  upon  each  other,  and  iniseparable  in  their  considera- 
tion. If,  however,  the  facts  on  which  the  objection  is  grounded 
be,  on  the  contrary,  admitted,  either  directly  or  by  non-denial,  it 
might  then  well  be  contended,  that,  by  such  admission,  a  pure  issue 
of  law  has  been  practically  raised,  and  should  be  tried  accordingly. 

We  now  proceed  to  the  trial  of  the  issue  of  fact,  either  pure  or 
mixed,  for  which  three  modes  are  open.     Such  issue  may  be  tried— 

1.  By  a  jury. 

2.  By  the  court. 

3.  By  referees :  which  modes  of  trial  will  be  considered  seriatim, 
Tho  trial  by  referees,  unless  such  reference  be  made  by  eon8eDt,is 
only  applicable  to  those  cases  in  which  the  examination  of  a  long 
account  is  involved. —  V.  Code,  sec.  270.     Trial  by  the  court,  or 

by  a  jury,  are  the  courses  more  usual  in  practice. 

Of  these,  trial  by  jury  may  be  said  to  form  the  rule,  and  trial 
by  the  court  the  exception.  The  former  may,  however,  be  waived, 
by  consent  of  the  parties,  or  by  failure  to  appear. —  F.  sec.  266. 

The  following  are  the  provisions  of  the  Code,  as  contained  in 
sees.  253  to  255,  inclusive,  defining  the  instances  to  which  trial  by 
jury,  or  trial  by  the  court,  are  respectively  peculiarly  applicable : 

§  253.  An  issue  of  law  must  be  tried  by  the  court,  unless  it  be  re- 
ferred, as  provided  in  sections  two  hundred  and  seventy  and  two  hun- 
dred and  seventy-one.  An  issue  of  fact  in  an  action  for  the  recovery 
of  money  only,  or  of  specific  real  or  personal  property,  or  for  a  divorce 
from  the  marriage  contract  on  the  ground  of  adultery,  must  be  tried 
by  a  jury,  unless  a  jury  trial  be  waived,  as  provided  in  section  two 
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hundred  and  sixty-six,  or  a  referenoe  be  ordered,  as  provided  in  sec- 
tions two  hundred  and  seventy  and  two  hundred  and  seventy-one. 

§  254.  Every  other  issue  is  triable  by  the  court,  which,  however, 
may  order  the  whole  issue,  or  any  specific  question  of  fact  involved 
therein,  to  be  tried  by  a  jury ;  or  may  refer  it,  as  provided  in  sees* 
270  and  271. 

§  255.  All  issues  of  fact,  triable  by  a  jury  or  by  the  court,  must 
be  tried  before  a  single  judge.  Issues  of  fact,  in  the  supreme  court; 
mast  be  tried  at  a  circuit  court,  when  the  trial  is  by  jury ;  otherwise, 
at  a  circuit  court  or  special  term,  as  the  court  may  by  its  rules  pre- 
scribe. Issues  of  law  must  be  tried  at  a  circuit  court  or  a  special 
term,  and  shall,  unless  the  court  otherwise  direct,  have  preference  on 
the  calendar. 

Certain  descriptions  of  cases  must,  as  above  provided,  be  tried 
by  a  jury,  unless  such  trial  be  waived ;  but  every  other  issue  is 
made  "triable"  by  the  court.  The  exact  force  of  this  word, 
"  triable,"  and  whether  it  imports  a  necessity  or  an  option,  has 
been  doubted. 

In  Wood  V.  Harrison,  2  Sandf,  S.  C.  R.  665,  a  controversy, 
Btrictly  equitable  in  its  nature,  was  tried  by  a  jury,  on  issues  spe- 
cially prepared  by  the  judge,  and  submitted  to  them  for  their  deci- 
sion; but  the  general  tendency  of  the  decided  cases  unquestionably 
runs  in  favor  of  all  controversies  of  an  equitable  nature,  being  tried 
by  the  court  alone,  without  a  jury.  The  practical  impossibility  of 
complicated  equitable  questions  being  adequately  dealt  with  by  the 
latter,  is  well  demonstrated  in  the  recent  case  of  Wooden  v.  Waffle, 
6  How.  146 ;  1  C.  R.  (N.  S.)  892. 

Under  the  recent  amendments  in  sec.  258,  a  "  a  separate  trial 
between  the  plaintiff  and  any  of  several  defendants  may  now  be 
allowed  by  the  court,  whenever,  in  its  opinion,  justice  will  be  thereby 
promoted."  The  limits  of  this  newly-given  authority  remain  to  be 
settled  by  judicial  construction.  Numerous  cases  might  be  adduced, 
in  which  its  exercise  is  likely  to  be  beneficial. 

In  the  event  of  the  absence  of  a  material  witness,  or  any  other 
cause  rendering  a  postponement  of  the  trial  necessary,  an  applica- 
tion may  be  made  to  the  court,  as  under  the  former  practice,  which 
remains  unchanged  in  this  respect.  If  the  application  be  made  in 
epod  faith,  and  with  due  diligence,  a  mere  statement  of  the  absence 
of  such  witness,  and  of  the  reason  for  such  absence,  will  be  suffi- 
cient, without  entering  into  any  details  as  to  the  nature  of  his  sup- 
posed testimony. — See  Pulver  v.  Hiserodt^  3  How.  49. 
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CHAPTER   II. 


TRIAL    OF    AN    ISSUE    OF    LAW. 


Comparatively  few  remarks  will  suflSce  for  this  branch  of  the 
sabject,  separately  considered. 

The  papers  necessary  to  be  prepared,  for  ihe  purpose  of  bringing 
on  an  issue  of  this  description,  have  already  been  noticed,  under 
the  head  of  Preparations  for  Trial.  They  consist  simply  of  a  copy 
for  the  court,  of  the  summons  and  the  pleadings  on  which  the  issue 
has  been  joined.  In  many  cases,  however,  the  preparation  and 
service  of  points,  as  on  an  appeal,  would  be  convenient,  though  not 
indispensable.  In  no  case  need  the  papers  be  printed,  under  the 
rules  as  they  at  present  stand.  A  default  may  be  taken  on  a  trial 
of  this  nature,  as  well  as  on  that  of  an  issue  of  fact.  See  the 
succeeding  chapter  on  this  subject. 
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By  Rule  14,  as  recently  amended,  it  is  provided  that,  on  the 
hearing  of  causes  at  a  gclneiral  or  special  term,  not  more  than 
one  counsel^shall  be  heard  on  each  side,  and  then  not  more  than 
two  hours  each)  unless  the  court  shall  otherwise  order. 

This  Rule  ffeems  unquestionably  applicable  to  a  trial  of  this 
description. 


X  & 


by  counsel.  This  application  will  be  a  matter  of  absolute  neces- 
sity, unless  it  be  meant  to  abandon  the  litigation  altogether,  or  to 
rest  the  case  exclusively  on  an  appeal  from  the  allowance  of  the 
demurrer,  without  raising  any  contestation  as  to  the  facts. 

The  application  for  the  above  purpose  may  be  made  at  the  time 
the  decision  is  pronounced,  or  afterwards,  on  special  motion  or 
order  to  show  cause  :  the  former  is  the  more  usual  course.  If  the 
application  be  meide  bond  fide^  the  court  will  rarely  refuse  it ;  but 
it  is  competent  to  the  adverse  party  to  oppose,  and,  where  the 
pleading  is  evidently  of  a  frivolous  nature,  that  opposition  may 
possibly  prevail.  In  cases  where  a  demurrer  has  been  allowed,  on 
the  ground  of  the  improper  joinder  of  divers  causes  of  action,  spe- 
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cial  powers  are  given  to  the  court  to  impose  strict  terms  upon  the 
plaintiff,  with  regard  to  the  proper  division  of  those  causes  in  the 
amended  pleading,  as  a  condition  precedent  to  granting  leave  to 
amend. — See  the  last  sentence  of  sec.  172,  as  amended.  The  pay- 
ment of  the  costs  of  the  demurrer  will  also  generally  he  imposed, 
and  should  be  always  asked  for. 

If,  on  the  contrary,  a  demurrer  to  the  whole  pleading  be  over- 
ruled, the  opposite  party  becomes  entitled  to  sign  judgment,  as  of 
eourse,  unless  leave  be  given  to  plead  over.  Where  the  demurrer 
has  been  clearly  frivolous  or  untenable,  such  leave  may  be  refused 
by  the  court.  See  numerous  cases  to  this  effect,  cited  in  the  pre- 
ceding chapters,  and  particularly  in  those  on  the  subject  of  demurrer, 
and  plaintiff's  proceedings  on  receipt  of  the  defendant's  pleading. 

Where,  however,  the  demurrer  has  been  taken  in  good  faith, 
,the  courts  have,  as  a  general  rule,  been  disposed  to  grant  leave  to 
the  defendant  to  plead  over.  This  is,  in  fact,  made  the  subject  of 
express  provision  in  sec.  172.  The  imposition  of  terms  is,  however, 
a  matter  almost  of  course  in  such  cases ;  and,  if  asked  for  at  the 
time,  the  court  will  frequently  prescribe  conditions  as  to  the  nature 
of  the  substituted  defence — as,  for  instance,  that  the  statute  of 
limitations  should  not  be  pleaded ;  though,  if  then  omitted,  it  will 
be  too  late  to  make  the  same  demand  at  a  later  period.  The  court 
will  not,  however,  be  disposed  to  take  the  same  course  with  regard 
to  the  defence  of  usury. — Qrant  v.  McCaughin^  4  How.  216. 

If  leave  to  amend  be  granted  to  the  plaintiff,  on  the  one  hand, 
or  leave  to  plead  over,  to  the  defendant,  on  the  other ;  or  if  the 
demurrer  be  only  to  part  of  a  pleading,  leaving  other  parts  of  it 
unaffected,  on  which  a  sufficient  issue  of  fact  has  been  raised,  the 
decision  of  the  judge  should  be  entered  as  an  order,  and  a  copy 
served  on  the  opposite  party,  in  the  usual  manner ;  though  no  fur- 
ther action  can  be  taken  on  such  proceeding,  until  the  remaining 
issues  in  the  cause  have  been  disposed  of.  Where  the  demurrer 
has  been  to  part  of  a  pleading,  and  has  been  allowed,  that  part 
becomes  a  nullity  for  all  further  purposes.  Where  leave  is  given 
to  amend  or  plead  over,  nothing  further  can  be  done  until  the 
expiration  of  that  period,  or  of  any  extension  thereof  duly  obtained ; 
and,  if  the  adversary  avail  himself  of  the  facilities  thus  granted  in 
due  time,  a  new  issue  will  be  raised,  and  the  former  proceedings 
will  become  obsolete,  except  in  so  far  as  they  control  those  subse- 
quent, by  preventing  the  matter  objected  to  from  being  again 
brought  forward. 
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If,  however^  on  the  contrary,  the  party  in  default  suffer  the  time 
allowed  him  to  elapse,  without  taking  die  necessary  steps,  he  will 
be  precluded  from  further  amendments,  if,  the  demurrer  be  parti^; 
or,  if  it  be  to  the  whole  pleading,  the  party  prevailing  will  be 
entitled  to  sign  judgment  on  such  demurrer,  in  the  usual  manner, 
exactly  as  if  leave  to  amend  or  plead  orer  had  not  been  asked  for ; 
or,  if  asked  f(Nr,  had  been  refused.  All  that  will  be  required  for 
tjlie  purpose  of  signing  suoh  judgment,  will  be  proof  of  the  service 
of  the  order,  and,  likewieie,  that  the  ccmditions  thereby  imposed  have 
not  been  complied  with.  On  these  an  order  should  be  applied  for 
ex  parte,  either  thajb  immediate  judgment  should  be  entered,  or  that 
the  opposite  party  should  show  cause  why  such  should  not  be  the 
case ;  or  a  notice  of  motion  may  be  given  to  the  same  effect  On 
the  return  of  this  order,  or  the  hearing  of  the  motion,  the  reHef 
will  be  as  of  course,  unless  the  opposite  party  be  prepared  with  his 
fresh  pleading,  and  obtain  leave  to  put  it  in,  which  he  can  only  do 
upon  special  leave,  and  on  payment  of  all  costs,  including  the 
costs  of  the  motion. 


CHAPTER    III. 


OF    TAKING    DEFAULT    OR    INQUEST. 


These  two  proceedings  are,  in  some  respects,  distinct ;  in  others, 
analogous.  They  are  distinct,  in  so  far  that  inquest  is  an  extra- 
ordinary remedy,  obtainable  out  of  the  regular  course,  and  only 
under  peculiar  circumstances,  and  is  solely  applicable  to  the  trial  of 
issues  of  fact ;  whilst  default  is  a  xegular  proceeding,  taken  in  the 
ordinary  march  of  the  cause,  and  applicable  to  all  trials  whatever. 
The  analogy  between  them,  as  being  both  ex  parte  proceedings, 
upon  the  failure  of  the  opposite  party  to  sustain  his  case,  is,  how- 
ever, so  close,  that  Ihey  will  be  most  convaiiently  treated  in  the 
same  chapter,  and  in  connection  with  each  other. 

Where  judgment  by  default  is  taken,  the  party  taking  such 
judgment  must  be  in  readiness  in  court  at  the  time  the  cause  is 
called  on  in  its  course,  and  must  answer  to  the  call.     He  must  also 
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be  prepared  with  the  notice  of  trial,  and  with  dae  proof  of  service, 
either  by  the  admiesion  of  the  opposite  attorney,  or  by  affidavit  in 
the  ordinary  form.  If  the  default  be  taken  on  the  part  of  the 
plaintiff,  evidence  must  be  ready  to  prove  the  existence  of  the 
cause  of  action,  if  not  admitted  upon  the  pleadings,  (in  which  case 
no  farther  evidence  is  necessary ;)  and,  if  the  action  be  upon  a  pro- 
missory note,  or  other  instrument  for  payment  of  money,  the  instru- 
ment itself  must  be  in  court.  A  calculation  of  the  amount  due  for 
principal  and  interest,  must  also,  in  the  last  case,  be  prepared  and 
sworn  to.  Where,  however,  unliquidated  damages  are  claimed,  the 
court  will  order  them  to  be  assessed  by  a  jury.  If  a  long  account 
be  involved,  a  refer^ce  may  either  be  directed,  or,  if  the  account 
be  simple,  and  the  proof  of  it  ready  in  court,  the  court  may  act 
upon  such  proof  at  their  discretion,  without  going  through  the  form 
of  a  reference. 

The  above  observations  have  respect  to  the  taking  a  default  on 
the  part  of  the  plaintiff.  If,  on  the  contrary,  that  measure  be 
taken  on  the  part  of  the  defendant,  all  that,  under  ordinary  circum- 
stances, will  be  required,  will  be  the  production  of  the  counter  notice 
of  trial,  and  due  proof  of  its  service. 

The  defendant  cannot,  however,  take  such  judgment  as  of  course, 
unless  he  has  himself  noticed  and  placed  the  cause  upon  the  calen- 
dar, by  means  of  a  counter  note  of  issue.  If  he  omit  this  precau- 
tion, he  will  be  left  to  his  motion  to  dismiss  the  complaint,  in  the 
ordinary  course  of  proceedings,  as  before  treated  of.  The  precau- 
tion of  filing  a  counter  note  of  issue,  and  giving  a  counter  notice,  is 
80  easy  and  so  simple,  that  it  ought  never  to  be  omitted. 

The  above  is  all  that  will  be  required  on  the  part  of  the  defend- 
ant, in  order  to  obtain  the  ordinary  judgment  of  dismissal  against 
the  plaintiff.  If,  however,  he  claim  affirmative  relief  in  his  answer, 
and  his  right  to  such  relief  be  not  admitted  upon  the  pleadings,  he 
should  be  prepared  with  proof  of  the  existence  of  such  counter 
claim,  and  also  of  the  amount  due  to  him  thereon,  if  in  the  nature 
of  a  set  off,  exactly  as  if  the  positions  of  the  parties  were  reversed, 
and  such  affirmative  relief  was  sought  by  him  as  plaintiff. 

Either  party  attending  thus  prepared,  is  entitled  to  bring  on  the 
cause  at  once,  when  called,  and  to  take  his  judgment,  if  the  oppo- 
rite  party  fail  to  appear.  A  jury  is  not  necessary,  as  the  very 
failure  to  appear  of  itself  renders  the  action  triable  by  the  court, 
under  sec.  266 ;  and  the  affirmative  right  of  the  applicant  to  relief, 
and  the  amount  of  the  relief  claimable,  being, shown,  either  by 
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admission  on  the  pleadings,  or  by  ex  parte  evidence  if  requisite, 
the  judgment  of  the  court  follows,  as  of  course.  Attention  should 
be  paid  to  rule  29,  which  prescribes  that,  on  taking  an  order  of 
this  nature,  the  moving  counsel's  name  should  be  endorsed  upon 
the  paper  containiag  the  proof  of  notice. 

Where,  however,  the  opposite  party  is  really  and  bond  fide  pre- 
pared for  trial,  and  his  absence  at  the  moment  the  cause  is  called 
on  is  a  mere  matter  of  accident,  the  application  for  judgment  by 
default  would  be  not  merely  ungracious,  but  practically  useless. 
Under  these  circumstances,  the  court  will  open  a  default  so  taken, 
almost  as  of  course,  on  an  application  for  that  purpose.  In  cases, 
on  the  contrary,  of  wilful  or  vexatious  delay,  or  virtual  abandon- 
ment of  his  case  by  the  opposite  party,  the  taking  a  default  will  be 
a  fitting  and  appropriate  remedy.  The  question  of  opening  a  de- 
fault or  judgment,  so  taken,  will  be  considered  at  the  close  of  the 
chapter. 

Inquest,  as  before  stated,  is  of  a  nature  analogous  to,  and  yet 
distinct  from  that  of  default,  inasmuch  as  it  is  an  ex  parte  remedy, 
obtainable  by  the  plaintiff  alone,  and  that  only  in  cases  virtually 
undefended,  and  this,  by  bringing  on  the  cause  prematurely,  and  out 
of  its  due  order,  instead  of  waiting  for  its  being  called  on  in  ordi- 
nary course. 

The  remedy  by  inquest  can  only  be  had  in  default  of  a  sufficient 
affidavit  of  merits.  If  such  an  affidavit  be  duly  filed  and  served 
by  the  defendant,  at  any  time  previous  to  the  actual  taking  of  such 
inquest,  the  plaintiff's  right  to  this  remedy  will  be  gone.  The 
nature  and  requisites  of  the  affidavit  of  merits  have  been  considered 
in  a  previous  chapter. 

In  applying  for  an  inquest,  the  plaintiff  must  take  care  that  the 
time  allowed  to  the  defendant,  for  the  purpose  of  amending  his 
answer,  has  previously  elapsed.  If  not,  and  if  the  defendant  after- 
wards serve  such  amended  answer  in  good  faith,  and  within  doe 
time,  the  inquest  will  be  irregular,  and  will  be  set  aside  as  such. — 
Washburn  v.  Herrick^  2  C.  R.  2 ;  4  How.  16. 

Oiio<ifq[uest  may  be  taken  at  the  opening  of  the  court,  on  any 
day  after  the  first  day  of  the  term  or  circuit  for  which  the  cause 
shall  have  been  duly  and  sufficiently  noticed ;  for,  if  the  intention 
to  take  an  inquest  be  not  expressed  upon  the  notioe  of  trial,  that 
notice  will  not  avail.  On  the  second,  or  any  subsequent  moniing 
of  term,  therefore,  the  plaintiff,  at  the  opening  of  the  court,  may 
apply  to  have  the  cause  called  on  for  that  purpose,  though  such 
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cause  be  not  on  the  day  calendar,  and  without  regard  to  its  actual 
position  on  the  general  list. 

It  has  been  an  usual  practice  to  take  an  inquest  of  this  descrip- 
tion before  a  jury,  and,  in  Dickinson  v.  Kimball^  1  C.  R.  88,  it 
was  held  that  one  taken  after  the  jury  had  been  discharged,  the 
defendant  not  appearing,  was  irregular.  The  latter,  it  was  said, 
might  have  waived  his  right  to  a  jury  by  non-appearance,  but 
after  the  jury  had  been  discharged,  there  was  no  longer  any  such 
right  to  waive.  The  inquest,  it  was  accordingly  held,  should 
have  been  taken  before  the  jury  were  discharged. 

At  first  sight,  this  case  would  seem  to  lead  to  the  conclusion 
that  inquest  must  be  taken  by  a  jury  in  all  cases,  but,  when  more 
closely  examined,  this  does  not  appear  to  be  the  correct  construc- 
tion. In  Haines  v.  Daviesy  6  How.  118,  1  C.  R.  (N.  S.)  407,  it 
was  decided  that  if,  when  the  case  is  called  on,  the  defendant  does 
not  appear,  the  plaintiff  may  then  proceed  to  treat  such  non-appear- 
ance as  a  waiver  of  trial  by  a  jury  under  S.  266,  and  may  take 
bis  inquest  before  the  court  alone ;  and  that  there  is  no  difference, 
in  respect  of  such  waiver,  between  those  cases  in  which  the  cause 
is  taken  up  out  of  its  order,  and  those  in  which  a  default  is  taken  on 
its  being  regularly  called.  The  case  must,  however,  be  called  on,  and 
the  ii\^uest  taken,  before  the  jury  are  discharged,  for  the  circuit  or 
term,  as,  otherwise,  there  will  be  no  right  to  waive,  according  to  the 
doctrine  laid  down  in  Dickinson  v.  Kimball^  which  is  so  far  confirmed. 

The  object  of  this  rule  is  to  give  the  defendant  the  opportunity 
to  submit  the  case  to  the  jury,  if,  when  the  cause  is  so  called  on, 
he  be  in  attendance  and  appear.  He  has  a  right,  in  this  event,  to 
cross  examine  the  plaintiff's  witnesses,  and  break  down  his  case  if 
he  can  succeed  in  doing  so.  He  cannot,  though,  introduce  coun- 
ter evidence,  or  prove  an  affirmative  defence  on  his  own  behalf,  his 
right  to  do  so  being  gone  by  the  default.  It  would  seem,  however, 
that  he  may  take  exceptions  to  the  admissibility  of  the  plaintiff's 
evidence,  and  appeal  from  the  decision  thereon,  though  the  question 
is  by  no  means  free  from  doubt  whether  he  can  do  so  on  a  judg- 
ment by  default.  See  Kanouse  v.  Martin^  3  Sandf.  S.  C.  R.  653. 
His  easier  and  more  obvious  course,  where  any  real  defence  exists, 
will  evidently  be  a  motion  to  set  aside  the  inquest. 

The  plaintiff,  on  his  part,  may,  it  would  seem,  submit  to  a  non- 
suit, if  the  defendant  appear,  and  it  be  thought  advisable.  He 
must  of  course  be  prepared  with  precisely  the  same  evidence  as 
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hereinbefore  indicated,  with  reference  to  a  default  taken  on  the 
cause  being  regularlj  called  on. 

If  inquest  or  default  be  taken  against  either  party  unawares*  he 
will,  as  a  general  rule,  be  admitted  to  prosecute  or  defend  under 
the  enabling  powers  of  sec.  174,  provided  he  satisfies  the  court  of  the 
existence  of  a  bond  fide  defence  or  cause  of  acti(m,  and  that  the 
adverse  proceeding  has  been  obtained  against  him,  through  "  mis- 
take, inadvertance,  surprise,  or  excusable  neglect."  He  must  of 
course,  in  the  case  of  inquest,  swear  to  merits  in  the  usual  form. 

The  application  for  this  purpose  must  be  made  od  the  usual 
notice.  An  order  to  show  cause  why  the  inquest  or  default  should 
not  be  set  aside,  will  probably  be  found  the  more  convenient  form, 
as,  by  adopting  that  mode,  an  interim  stay  of  proceedings  on  the 
judgment  entered  or  to  be  entered  up,  may  be  obtained  as  part  of 
the  order.  In  this  case,  a  copy  of  the  affidavit  on  which  the  order 
has  been  obtained,  must  be  served  with  it  in  the  usual  manner. 
It  is,  of  course,  equally  competent  for  the  defendant  or  party 
against  whom  judgment  has  been  entered,  upon  inquest  or  de- 
fault, to  move  to  set  aside  such  proceeding  as  irregular,  on  affidavit 
of  the  irregularities  committed,  and  that,  either  upon  a  notice  or 
order  to  show  cause  as  above.  The  opposite  party  may  meet  such 
application  by  counter  affidavits,  in  order  to  show  that  the  inquest 
has  been  regular,  and  that  no  real  cause  had  been  shown  for  open- 
ing the  order. 

If  default  or  inquest,  duly  obtained,  be  opened  or  set  aside,  for  the 
purpose  of  allowing  the  opposite  party  to  try  the  case  on  the  merits, 
payment  of  costs  will  be  imposed  on  such  party  as  a  condition 
precedent ;  and  it  will  likewise  be  competent  for  a  plaintiff  who  has 
obtained  such  judgment,  to  apply  to  the  court  that  proper  restric- 
tions may  be  imposed  on  the  defence  to  be  set  up.  See  observa- 
tions in  the  last  chapter  in  respect  to  the  analogous  case  of  grant- 
ing of  leave  to  plead  over,  after  the  allowance  of  a  demurrer.  If, 
however,  the  inquest  or  default  be  set  aside  on  the  ground  of  irrega- 
larity,  costs  will  of  course  fall  upon  the  irregular  party. 

The  order  to  be  made  on  the  application  as  above,  must  be  duly 
entered  and  a  copy  served  by  the  prevailing  party.  If  the  inquest  be 
set  aside,  or  the  default  be  opened  upon  terms,  care  must  be  taken 
that  those  terms  be  fully  complied  with  forthwith,  or,  at  all  events, 
within  the  time  limited  by  the  court,  a  reasonable  limitation  to 
which  efiect  should  always  be  asked  for  by  the  adverse  party.     On 
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compliance  with  these  terms,  the  cause  is  restored  to  the  position 
in  which  it  previously  stood,  and  must  be  noticed  and  brought  on 
for  trial  accordingly.  On  failure  in  that  compliance,  the  order 
setting  aside  the  inquest  or  default  becomes  a  nullity,  and  the  oppo- 
site party  will  gain  the  right  to  proceed  with  the  entry  and  enforce- 
ment of  the  judgment,  as  if  it  had  never  been  made. 


CHAPTER    IV. 


TRIAL  BY  JURY. 


The  practice  on  this  subject  is  but  slightly  affected  by  the  code, 
which  merely  provides  as  to  the  form  of  verdict  and  its  conse- 
quences, and  leaves  the  composition  and  duties  of  the  jury,  and  the 
mode  of  trial  before  them,  practically  untouched.  To  enter  there- 
fore into  details  on  these  latter  subjects  would  militate  with  the 
plan  laid  down  at  the  outset 

The  provisions  of  the  Revised  Statutes,  as  to  the  return  and 
summoning  of  jurors,  as  to  special  or  struck  juries,  and  as  to  the 
trial  before  the  jury  when  duly  empannelled,  will  be  found  in  arti- 
cles 2,  3,  and  4,  of  title  IV.  chap.  VII.  part  III.,  of  those 
statutes,  2  R.  S.  411  to  424.  The  usual  course  in  these  matters 
has  been  so  entirely  settled,  that  decisions  affecting  any  important 
alterations  are  rare,  and  the  recent  reported  cases  work  no  change 
in  the  law,  as  to  the  composition  and  duties  of  the  jury  in  a  prac- 
tical point  of  view,  and  little,  if  any,  alteration  in  relation  to  the 
progress  of  the  trial  before  them,  prior  to  the  delivery  of  their  ver- 
dict. In  relation  to  the  law  as  to  challenges  to  jurors,  &c.,  the 
recent  case  of  The  President  of  the  WcUerford  and  Whitehall 
Turnpike  v.  ITie  People,  9  Barb.  S.  C  R.  161,  may  be  referred  to. 
The  circumstances  under  which  application  may  be  made  for  a 
postponement  of  the  trial,  when  necessary,  and  the  conditions  likely 
to  be  imposed  on  granting  such  application,  have  been  before  con- 
sidered. A  similar  application  may  be  made  at  the  outset,  or  dur- 
ing ike  progress  of  the  trial,  when,  through  surprise  or  otherwise, 
it  proves  indispensable ;  though,  of  course,  this  privilege  will  not  be 
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granted  at  that  stage  of  the  proceeding,  on  any  other  than  on  serious 
and  important  grounds,  and  on  a  perfectly  bona  fide  application. 

Referring  then  to  the  works  on  the  old  practice  for  all  details  on 
these  points,  and  assuming  that  the  jury,  whether  common  or  special, 
have  been  duly  summoned  and  empannelled  ;  that  the  parties  have 
exhausted  their  rights  of  challenge,  whether  peremptory  or  other- 
wise, and  either  to  the  array  or  to  the  polls ;  that  a  tales,  if  neces- 
sary, has  been  prayed ;  that  all  objections  in  relation  to  the  compo- 
sition of  the  jury  have  been  raised  and  disposed  of ;  and  that  the 
required  number  of  jurors  have  been  duly  chosen  and  sworn 
according  to  the  former  and  still  subsisting  practice ;  we  now  come 
to  consider  the  proceedings  before  the  jury  so  constituted.  The 
old  rules  that  the  counsel  of  the  party  who  sustains  the  affirmative 
issue,  is  first  heard  in  opening,  and  last  in  summing  up  the  case,  and 
also  as  to  the  general  conduct  of  the  cause  during  the  hearing,  are 
equally  unaltered,  whether  by  the  code  or  by  the  recent  decisions. 
By  rule  18  of  the  Supreme  Court,  special  provision  is  however 
made  as  to  the  hearing  of  counsel,  in  accordance  with  the  practice 
as  it  stood  before,  viz.,  "  On  the  trial  of  causes  at  the  circuit,  one 
counsel  on  each  side  shall  examine  or  cross  examine  a  witness,  and 
one  counsel  only  on  each  side  shall  sum  up  the  cause  to  the  jury, 
unless  the  justice  who  holds  the  circuit  shall  otherwise  order." 

The  extent  to  which  the  Code  has  altered  the  rules  of  evidence, 
and  those  as  to  the  competency  or  imcompetency  of  witnesses,  has  been 
examined,  and  the  cases  cited,  in  a  previous  chapter.  It  must  be 
borne  in  mind  that,  as  heretofore,  every  exception  or  objection  as  to  the 
competency  of  witnesses,  or  as  to  the  nature  or  admissibility  of  their 
testimony,  or  of  the  other  evidence  on  any  particular  point,  must 
be  taken  or  made  forthwith,  and  before  the  witness  is  heard  or 
the  evidence  passed  on  by  the  court,  or  the  right  to  take  such  objec- 
tions will  be  lost.  See  Leach  v.  Kelsey,  7  Barb.  S.  C.  R.  466 ; 
Cook  v.  Hill,  3  Sandf.  S.  C.  R.  341.  The  provisions  of  sec.  168, 
under  which,  every  uncontro verted  allegation  on  the  pleadings  is  to 
be  taken  as  true,  will,  of  course,  be  borne  in  mind  in  getting  up  the 
evidence  for  the  hearing.  A  misapprehension,  on  this  subject, 
will  form  no  basis  for  an  application  for  a  new  trial  on  the  ground 
of  surprise. — Wilcox  v.  Bennett^  10  L.  0.  30. 

The  defendant's  counsel  will,  of  course,  take  especial  care  to 
restrict  the  plaintiff  to  such  evidence  as  is  warranted  by  the  actual 
record,  and  to  object  to  any  testimony  whatever,  which  goes  be- 
yond the  allegations  apparent  upon  the  pleadings.     The  rule  in 
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this  respect  will  be  found  strictly  laid  down,  in  Bristol  v.  The 
Rensselaer  and  Saratoga  Railroad  Company,  9  Barb.  S.  C.  R. 
158. 

Of  course,  objections  of  this  nature  must  be  taken  at  the  moment 
such  testimony  is  offered,  with  a  view  to  its  exclusion  from  being 
given  at  all. 

It  may,  in  fact,  be  laid  down  as  a  general  rule,  that  all  techni- 
cal objections,  whether  affecting  the  case  in  general,  or  any  parti- 
cular branch  of  it,  must  be  taken  at  once,  either  on  the  opening,  if 
of  a  preliminary  nature,  or  else,  directly  on  the  occurrence  of  the 
circumstance  out  of  which  the  objection  arises ;  or  the  right  to 
make  such  objection  will,  in  ordinary  cases,  be  gone.  Such  objec- 
tions must  be  thus  taken,  ^^  so  as  to  enable  the  party  to  supply,  if 
possible,  the  alleged  defect ;"  and,  if  this  be  omitted,  the  party 
making  that  omission  will  not  be  permitted  to  avail  himself  of  such 
objections,  on  the  motion  for  a  new  trial. — Merritt  v.  Seaman^  6 
Barb.  S.  C.  R.  830.  This  is  styled  "a  well-established  rule,"  in 
New-Ycrh  &  Erie  Railroad  Company  v.  Cook,  2  Sandf.  S.  C.  R. 
732.  Thus,  too,  objections  cannot  be  so  taken  to  the  complaint,  when 
the  defendant  has  failed  to  demur. — Carly  v.  Wilkins,  6  Barb.  S. 
C.  R.  567.  If  the  objection  be  overruled  by  the  court,  a  formal 
■■      '*  "  ^-Wftwi/1  Vuk  «*f  nxuu^ta]rAn.  and.  the  court  reouested  to  note 


L. 


ing,  though  clearly  referrible  to  amendments  upon  the  trial,  and  to 
those  alone.     These  provisions  run  as  follows  : 

§  169.  No  variance  between  the  allegation  in  a  pleading  and  the 
proof,  shall  be  deemed  material,  unless  it  have  actually  misled  the 
adverse  party,  to  his  prejudice,  in  maintaining  his  action  or  defence, 
upon  the  merits.  Whenever  it  shall  be  alleged,  that  a  party  has 
been  bo  misled,  that  fact  shall  be  proved  to  the  satisfaction  of  the 
court,  and  in  what  respect  he  has  been  misled  ;  and  thereupon  the 


386  TRIAL  BY  JURY. 

granted  at  that  stage  of  the  proceeding,  on  any  other  than  on  serious 
and  important  grounds,  and  on  a  perfectly  bo^ia  fide  application. 

Referring  then  to  the  works  on  the  old  practice  for  all  details  on 
these  points,  and  assuming  that  the  jury,  whether  common  or  special, 
have  been  duly  summoned  and  empannelled  ;  that  the  parties  have 
exhausted  their  rights  of  challenge,  whether  peremptory  or  other- 
wise, and  either  to  the  array  or  to  the  polls ;  that  a  tales,  if  neces- 
sary, has  been  prayed ;  that  all  objections  in  relation  to  the  compo- 
sition of  the  jury  have  been  raised  and  disposed  of ;  and  that  the 
required  number  of  jurors  have  been  duly  chosen  and  sworn 
according  to  the  former  and  still  subsisting  practice ;  we  now  come 
to  consider  the  proceedings  before  the  jury  so  constituted.  The 
old  rules  that  the  counsel  of  the  party  who  sustains  the  affirmative 
issue,  is  first  heard  in  opening,  and  last  in  summing  up  the  case,  and 
also  as  to  the  general  conduct  of  the  cause  during  the  hearing,  are 
equally  unaltered,  whether  by  the  code  or  by  the  recent  decisions. 
By  rule  18  of  the  Supreme  Court,  special  provision  is  however 
made  as  to  the  hearing  of  counsel,  in  accordance  with  the  practice 
as  it  stood  before,  viz.,  ^'  On  the  trial  of  causes  at  the  circuit,  one 
counsel  on  each  side  shall  examine  or  cross  examine  a  witness,  and 
one  counsel  only  on  each  side  shall  sum  up  the  cause  to  the  jury, 
unless  the  justice  who  holds  the  circuit  shall  otherwise  order." 


-Ejn. 


yka*Mto 


Page  896,  iftic  22. 
By  the  recent  revisioB,  tbU  regulation  i.,  extended  to  the 
trial  of  »8»e8  of  fact  in  general,  whether  by  e  jury  or  by  the 
«urt  iTRule  14,  a.  altered,  the  arguments  of  counsel  <« 
TX^Z  of  canses  ,t  a  general  or  special  term,  are  hm.ted 
Ttwo  h^r.  each,  not  more  than  one  counse  to  be  heard  on 
lach  side,  nnless  the  cpurt  shall  otherwite  order.  Th«  provi- 
^n  mli  po«ibl^be  held  as  appUcable  to  the  trial  of  caufK..  nt 

the  circuit.  ' .  '     .       .     ' 

^w*  MWAwi,  vfK.ij  uiicuntroVerceci  allegation  on  the  pleadings  is  to 

be  taken  as  true,  will,  of  course,  be  borne  in  mind  in  getting  up  the 
evidence  for  the  hearing.  A  misapprehension,  on  this  subject, 
will  form  no  basis  for  an  application  for  a  new  trial  on  the  ground 
of  surprise. — Wilcox  v.  Bennett,  10  L.  0.  30. 

The  defendant's  counsel  will,  of  course,  take  especial  care  to 
restrict  the  plaintiff  to  such  evidence  as  is  warranted  by  the  actual 
record,  and  to  object  to  any  testimony  whatever,  which  goes  be- 
yond the  allegations  apparent  upon  the  pleadings.     The  rule  in 
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this  respect  will  be  found  strictly  laid  down,  in  Bristol  v.  The 
Rensselaer  and  Saratoga  Railroad  Company,  9  Barb.  S.  C.  R. 
158. 

Of  course,  objections  of  this  nature  must  be  taken  at  the  moment 
such  testimony  is  offered,  with  a  view  to  its  exclusion  from  being 
given  at  all. 

It  may,  in  fact,  be  laid  down  as  a  general  rule,  that  all  techni- 
cal objections,  whether  affecting  the  case  in  general,  or  any  parti- 
cular branch  of  it,  must  be  taken  at  once,  either  on  the  opening,  if 
of  a  preliminary  nature,  or  ejse,  directly  on  the  occurrence  of  the 
circumstance  out  of  which  the  objection  arises ;  or  the  right  to 
make  such  objection  will,  in  ordinary  cases,  be  gone.  Such  objec- 
tions must  be  thus  taken,  ^^  so  as  to  enable  the  party  to  supply,  if 
possible,  the  alleged  defect ;"  and,  if  this  be  omitted,  the  party 
making  that  omission  will  not  be  permitted  to  avail  himself  of  such 
objections,  on  the  motion  for  a  new  trial. — Merritt  v.  Seaman^  6 
Barb.  S.  C.  R.  330.  This  is  styled  "  a  well-established  rule,"  in 
New-Yorh  A  Erie  Railroad  Company  v.  Cook,  2  Sandf.  S.  C.  R. 
732.  Thus,  too,  objections  cannot  be  so  taken  to  the  complaint,  when 
the  defendant  has  failed  to  demur. — Carly  v.  Wilkins,  6  Barb.  S. 
C.  R.  567.  If  the  objection  be  overruled  by  the  court,  a  formal 
exception  should  be  at  once  taken,  and  the  court  requested  to  note 
it,  according  to  the  ordinary  practice. 

With  a  view  to  this,  and,  indeed,  to  the  general  conduct  of  the 
cause,  it  is  impossible  to  insist  too  strongly  upon  the  necessity  of 
full  and  accurate  notes  being  taken  of  ail  that  passes  at  the  hear- 
ing, a  duty  sometimes  imperfectly  performed. 

The  first  subject  in  which  the  Code  makes  any  definite  altera- 
tion in  relation  to  the  conduct  of  a  trial,  is  with  reference  to 
amendments  on  points  of  form  during  its  progress.  The  enact- 
ments on  this  subject  are  contained  in  sections  169,  170,  171,  and 
176,  forming  a  portion  of  the  chapter  as  to  amendments  in  plead- 
ing, though  clearly  referrible  to  amendments  upon  the  trial,  and  to 
those  alone.     These  provisions  run  as  follows  : 

§  169.  No  variance  between  the  allegation  in  a  pleading  and  the 
proof,  shall  be  deemed  material,  unless  it  have  actually  misled  the 
adverse  party,  to  his  prejudice,  in  maintaining  his  action  or  defence, 
upon  the  merits.  Whenever  it  shall  be  alleged,  that  a  party  has 
been  so  misled,  that  fact  shall  be  proved  to  the  satisfaction  of  the 
court,  and  in  what  respect  he  has  been  misled  ;  and  thereupon  the 
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court  may  order  the  pleading  to  be  amended,  upon  snch  terms  as 
shall  be  just. 

§  170.  Where  the  variance  is  not  material,  as  provided  in  the 
last  Section,  the  court  may  direct  the  fact  to  be  found  according 
to  the  evidence,  or  may  order  an  immediate  amendment,  without 
costs. 

§  171.  Where,  however,  the  allegation  of  the  cause  of  action  or 
defence,  to  which  the  proof  is  directed,  is  unproved,  not  in  some 
particular  or  particulars  only,  but  in  its  entire  scope  and  meaning, 
it  shall  not  be  deemed  a  case  of  variance  within  the  last  two  sec- 
tions, but  a  failure  of  proof. 

§  176.  The  court  shall,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings  or  proceedings,  which  shall  not  af- 
fect the  substantial  rights  of  the  adverse  party ;  and  no  judgment 
shall  be  reversed  or  affected  by  reason  of  such  error  or  defect. 

These  provisions  are,  as  will  be  seen,  equally  applicable  to 
every  species  of  trial,  whether  by  a  jury  or  otherwise,  and  the  lat- 
ter of  them  extends  to  all  proceedings  whatever,  whether  at  that  or 
jany  other  stage  of  the  action.  The  present,  however,  appears  to 
be  the  most  convenient  period  for  their  consideration,  and  for  the 
citation  of  the  recent  cases  thereon. 

Sy  the  Revised  Statutes,  title  V.  chap.  VII.  of  part  III.,  2  R* 
S.  424  to  426,  extensive  powers  of  amendment  under  similar  cir- 
cumstances, had  already  been  given,  and  those  powers  appear  to  be 
still  subsisting,  in  concurrence  with  those  of  the  Code.  See,  to  this 
effect,  in  Bvowm  v,  Babcock,  1  C.  R.  66. 

The  following  decisions  have  been  pronounced,  as  to  what  will  or 
will  BOt  be  amended  or  disregarded  at  the  trial,  under  the  forego^ 
ing  powers* 

It  was  held  in  Dihlee  v.  Mason,  1  C.  R.  37,  6  L.  0.  363,  that 
these  provisions  apply  to  pleadings  only,  and  not  to  process,  and 
that  a  mistake  in  the  latter  cannot  be  disregarded  at  the  hearing, 
though  the  court  may  have  power  to  direct  an  amendment,  on  mo- 
tion. 

In  De  Peyster  v.  WheeUr,  1  Sandf.  S.  C.  R.  719, 1  C.  R.  93, 
it  was  held  that  variances,  not  affeodng  the  merits,  which  do  not 
surprise  the  adverse  party,  and  on  which  he  ought  not,  in  good 
faith,  to  have  relied,  will  be  disregarded  on  arguments  at  bar,  without 
directing  any  amendment.  If,  however,  the  prevailing  party  deem 
an  .amendment  prudent,  he  may  apply  for  leave,  by  motion,  after 
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the  argnment,  when^the  court  will  allow  it,  on  such  terms  as  may 
be  just.  It  was  further  held,  that,  upon  the  trial  of  the  cause,  the 
court  may,  in  their  discretion,  either  order  amendments  in  like 
manner,  or  may  disregard  the  variance. 

Where,  however,  the  defect  is  one  involving  an  insufficient  state- 
ment of  facts,  the  court  will  not  disregard  the  objection,  but  will 
direct  an  amendment — Vanderpool  v.  TasboXj  7  L,  0.  150;  in 
which  case,  an  amendment  of  that  nature  was  allowed  without  costs, 
the  defect  being  merely  of  a  technical  description. 

Where  a  defect,  involving  the  question  that  the  complaint  might 
be  true,  and  yet  the  plaintiff  not  entitled  to  recover,  was  first 
brought  to  light  on  the  trial,  the  defendants  having  omitted  to  de- 
mur ;  the  plaintiffs  were  allowed  to  amend,  by  inserting  the  neces- 
sary^averments,  on  payment  of  the  costs  of  the  trial,  the  defendant 
to  have  twenty  days'  time  to  answer. — Executors  of  Keese  A  Law- 
rence  v.  Fuilertonj  1  C.  R.  62. 

Where  one  party  has  been  allowed  to  amend,  the  court  will  be 
disposed  to  grant  the  same  privilege  to  the  other,  though  otherwise 
it  might  not  have  been  permitted. — Boxie  v.  Cuskman^  7  L.  0. 
149. 

An  exception  will  not  lie  to  a  refusal  of  a  judge  to  order  an 
amendment  at  the  trial,  unless  the  party  has  shown  a  clear  case  of 
unquestionable  right. — Boik  v.  Schhss^  6  Barb.  S.  C.  R.  308. 

Amendments  have  been  allowed  on  the  trial,  under  the  following 
circumstances : 

Where,  the  plaintiff  sued  two  parties  as  jointly  liable,  but  failed 
in  proving  the  liability  of  one  of  them,  he  was  allowed  to  amend, 
by  striking  out  the  name  of  such  party,  on  condition  of  his  forth- 
with paying,  or  giving  security  to  him  for  his  costs,  and  allowmg 
the  trial  to  stand  over,  if  the  other  defendant  desired. — Bemis  v. 
Branson^  1  C.  R.  27.  A  mistake  in  the  proper  denomination  of 
the  plaintiffs,  was  allowed  to  be  corrected  upon  the  trial,  in  Barnes 
V.  Ferine^  9  Barb,  S.  C.  R.  202. 

In  Jackson  v.  Sanders^  1  C.  R.  27,  permission  was  given  to 
amend  upon  the  trial,  by  substituting  for  a  count  upon  two  prom- 
issory notes,  a  count  upon  a  special  contract,  under  which  such 
notes  had  been  deposited,  as  a  temporary  security  forTanJunfulfilled 
arrangement.  The  plaintiff,  however,  there  refused  to  come  to 
the  terms  imposed,  and  was  nonsuited  accordingly. 

Where  the  complaint,  in  slander,  had  omitted  to  allege  the 
words  complained  of,  to  have  been  spoken  ^^  in  the  presence  or 
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hearing  of  some  person/'  the  court,  at  the  trial,  allowed  the  com- 
plaint to  be  amended  in  that  respect,  without  costs,  the  defendant 
not  having  Been  thereby  misled  or  injured. —  Wood  v.  OiUhrisij  1 
C.  R.  117. 

In  relation  to  sec.  171,  it  was  held,  in  Deifendorff  v.  Guge^  7 
Barb.  S.  C.  R.  18,  that,  under  an  answer  averring  that  proper^  in 
question  in  the  cause,  was  '^  very  poor,  and  of  little  value,''  proof 
could  not  be  received  that  such  property  was  '^  worth  nothing  and 
of  no  value." 

In  Hawkins  v.  Appleby^  2  Sandf.  S.  C.  R.  421,  a  less  strict 
view  was  taken ;  and  the  declaration,  in  that  case,  having  averred 
representations  by  the  defendant,  that  a  note  there  in  question  was 
^^  a  good  note,  and  would  pass  in  South-street,"  proof  that  he  said 
^^  the  note  was  good,  and  there  were  people  in  South-street  who 
would  take  it,"  was  held  not  to  be  a  substantial  variance. 

Section  176  was  held  to  have  no  retrospective  effect,  and  to  be 
confined  solely  to  pleadings  and  proceedings  under  the  Ck)de,  in 
Ddfendorf  v.  Elwood^  3  How.  285  ;  1  C.  R.  42 ;  and  Benniston 
V.  Mudge,  4  Barb.  S.  C.  R.  243. 

Of  course,  amendments  of  the  above  description  can,  for  the  most 
part,  be  made,  or  be  considered  as  having  been  made  upon  the 
spot.  In  some  cases,  however,  it  may  be  necessary  to  apply  for  a 
postponement  of  the  trial  for  that  purpose ;  and,  even  when  the 
defect  may  have  been  disregarded  by  the  court,  it  may  sometimes 
be  prudent  to  make  the  amendment  subsequently,  on  special  ap- 
plication, with  a  view  to  ulterior  proceedmgs. — See  De  Peyster 
V.  Wheeler^  above  cited. 

In  Lettman  v.  Ritz^  3  Sandf.  S.  C.  R.  734,  relief  of  this  nature 
was  granted,  and  the  plaintiff  was  allowed  to  amend  his  complaint 
after  verdict,  the  defect  being,  that  the  words  complained  of  in 
slander  had  not  been  averred  in  the  ori^al  language.  This  leave 
was,  however,  only  given  on  terms,  that  he  should  reduce  the  amount 
of  his  verdict  to  a  reasonable  sum.  See,  as  to  this  last  point, 
Diblin  v.  Mwrphy^  3  Sandf.  S.  C.  R.  19.  An  amendment,  increas- 
ing the  damages  beyond  the  amount  demanded  by  the  complaint,  is, 
however,  inadmissible,  and,  if  made,  a  new  trial  will  be  granted. 
— Coming  v.  Coming^  1  C.  R.  (N.  S.)  351. 

The  powers  of  the  court,  in  relation  to  the  granting  of  amend- 
ments of  this  nature,  are  thus  broadly  stated  in  Coming  v.  Gom- 
ing^  1  C.  R.  (N.  S.)  361,  above  referred  to.  "  The  Code  has  made 
important  changes  in  the  system  of  nm  prim  trials.    Under  the 
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new  system,  the  judge  at  circuit  possesses  the  same  control  over 
the  pleadings,  formerly  exercised  by  the  supreme  court,  after  ver- 
dict, and  before  judgment.  The  pleadings  may  now,  on  the  trial, 
be  conformed  to  the  proof — immaterial  allegations  disregarded,  im- 
material evidence  rejected,  and  such  judgment  may  be  directed 
as  the  facts  and  the  law  of  the  case  require.'' 

The  provisions  of  sec.  258,  which  allow  of  a  separate  trial  be^ 
tween  the  plaintiff  and  any  of  several  defendants,  whenever,  in  the 
opinion  of  the  court,  justice  will  be  thereby  promoted,  will,  of 
coarse,  not  be  overlooked. 

It  is  competent,  as  heretofore,  for  either  party  to  move  for  a  re- 
ference, or  for  the  court  to  direct  one,  either  at  the  outset,  or  dur- 
ing the  progress  of  the  trial,  in  case  it  clearly  appears  that  the 
examination  of  a  long  account  is  involved,  or  that  the  case  is  other- 
wise one  in  which  a  reference  under  the  provisions  of  sec.  271,  is 
the  proper  course.  The  granting  of  such  reference,  if  involving 
the  whole  issue,  at  once  stops  the  proceedmgs.  If,  on  the  con- 
trary, such  reference  be  merely  subsidiary,  and  for  the  information 
of  the  court  before  judgment,  (see  subdivision  2  of  that  section,) 
and  the  main  issues  in  the  cause  are  capable  of  being  at  once  sub- 
mitted to  the  jury,  the  case  will  go  on  in  its  ordinary  course. 

The  old  practice,  as  to  moving  for  a  nonsuit,  either  on  the  plain- 
tiff's statement,  or  on  his  proofs  when  he  rests  his  case,  including 
&e  discretionary  powers  of  the  court  to  allow  or  to  refuse  permission 
to  enter  into  further  evidence,  after  such  resting ;  as  to  the  sum- 
ming  up,  by  the  counsel  on  both  sides ;  as  to  the  charge  of  the 
judge ;  as  to  the  power  of  counsel  to  request  him  to  charge  upon 
any  particular  point,  to  any  particular  effect ;  as  to  the  exceptions 
which  may  be  taken  to  such  charge,  and  the  necessity  of  tajcing 
them  at  the  time  of  its  delivery ;  as  to  the  framing  of  written  is- 
sues, where  expedient ;  as  to  the  retirement  and  conduct  of  the 
jury;  and,  likewise,  as  to  the  powers  of  withdrawal  of  a  juror,  or  of 
submitting  to  a  nonsuit  on  the  part  of  the  plaintiff,  before  the  jury 
have  left  the  .court,  with  the  advantages  of  that  course,  under  cer- 
tun  circumstances ;  remains  entirely  unaltered  by  the  Code,  or  by 
the  recent  decisions. 

^'  One  of  several  defendants,  sued  for  a  tort,  is  entitled  to  a  ver- 
dict before  the  case  of  his  co-defendants  is  submitted  to  the  jury, 
if  the  testimony  be  such,  that,  if  he  were  sued  alone,  he  would  be 
entitled  to  a  nonsuit.  This  is  not  matter  of  discretion,  but  of 
right." — Dominick  v.  Mck&r,  3  Barb.  S.  C.  R.  17. 
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In  Bennett  t.  The  American  Art  Union  Company  y  10  L.  0. 1329  it 
was  heldy  in  general  terms,  that  objections  to  the  right  of  the  plain- 
tiff to  maintain  a  suit,  cannot  be  so  waived  by  the  consent  of  the  par- 
ties, as  to  depriye  the  court  of  the  power  or  release  it  from  the  dntjr 
of  considering  them ;  which  principle  is  doubtless  capable  of  appli- 
cation to  cases  in  which  the  defendant  may  be  entitled  to  move  for 
a  non-suit,  but  might  wish  to  waive  his  right. 

It  is  no  longer  necessary  that  the  plaintiff  should  be  called,  when 
the  jury  return  to  the  bar  to  deliver  their  verdict.  See  rule  26. 
The  same  rule  also  debars  the  plaintiff  from  the  right  to  submit  to 
a  nonsuit,  after  the  jury  have  once  gone  from  the  bar  to  consider  of 
their  verdict. 

Thus  far,  the  old  practice  on  a  trial  by  jury  remams  practically 
unaltered  by  the  code.  On  the  subject  of  verdict,  however,  the 
latter  contains  express  provisions,  partly  in  declaration  of,  and  partly 
in  substitution  for  the  former  law  upon  the  subject 

In  the  first  place,  the  distinction  between  general  and  special 
verdicts  is  laid  down  by  sec.  260  as  follows  : 

§  260.  A  general  verdict  is  that  by  which  the  jury  pronounce 
generally  upon  all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff 
or  defendant.  A  special  verdict  is  that  by  which  the  jury  find  the 
facts  only,  leaving  the  judgment  to  the  court. 

The  nature  and  effect  of  a  special  verdict,  and  the  power  of  the 
jury  to  assess  the  damages  of  the  party  prevailing,  whether  plain- 
tiff or  defendant,  are  next  defined  as  under  by  the  three  following 
sections. 

§  261.  In  an  action  for  the  recovery  of  specific  personal  property, 
if  the  property  have  not  been  delivered  to  the  plaintiff,  or  the  de- 
fendant by  his  answer  claim  a  return  thereof,  the  jury  shall  assess  the 
value  of  the  property,  if  their  verdict  be  in  favor  of  the  plaintiff,  or 
if  they  find  in  favor  of  the  defendant,  and  that  he  is  entitled  to  a 
return  thereof;  and  may  at  the  same  time  assess  the  damages,  if  any 
are  claimed  in  the  complaint  or  answer,  which  the  prevailing  party 
has  sustained  by  reason  of  the  detention  or  taking  and  withliolding 
such  property.  In  every  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may  render  a 
general  or  special  verdict.  In  all  other  cases,  the  court  may  direct 
the  jury  to  find  a  special  verdict  in  writing,  upon  all  or  any  of  the 
issues ;  and  in  all  cases  may  instruct  them,  if  they  render  a  general 
verdict,  to  find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.     The  special 


TRIAL  BY  JURY.  393 

Terdict  or  finding  shall  be  filed  with  the  olerk,  and  entered  npon  the 
minutes. 

§  262.  Where  a  special  finding  of  facts  shall  be  inconsistent  with 
the  general  verdict,  the  former  shall  control  the  latter,  and  the  conrt 
shall  give  judgment  accordingly. 

§  263.  When  a  verdict  is  found  for  the  plunti£f  in  an  action  for 
the  recovery  of  money,  or  for  the  defendant  when  a  set-off  for  the 
recovery  of  money  is  established,  beyond  the  amount  of  the  plun- 
tiff's  claim  as  established,  the  jury  must  also  assess  the  amount  of  the 
recovery ;  they  may  also,  under  the  direction  of  the  court,  assess  the 
amount  of  the  recovery  when  the  court  give  judgment  for  the  plain- 
tiff on  the  answer.  If  a  set-off,  established  at  the  trial,  exceed  the 
plaintiff's  demand  so  established,  judgment  for  the  defendant  must 
be  given  for  the  excess  ;  or  if  it  appear  that  the  defendant  is  entitled 
to  any  other  affirmative  relief,  judgment  must  be  given  accordingly. 

The  first' of  these  clauses  appears,  as  it  stands  at  present,  hope- 
lessly confused,  but  the  erasure  of  a  semicolon,  and  the  substitu- 
tion of  "  they"  for  "  and,"  after  the  word  "  thereof  "  in  the  6th 
line,  will  render  it  intelligible,  and  will  doubtless  express  the  mean- 
ing of  the  legislature.  The  erasure  of  the  word  '^  not,"  which 
has  been  suggested,  seems,  on  the  contrary,  to  increase  rather  than 
obviate  the  present  difBculty. 

The  power  given  by  sec.  261,  to  find  a  general  or  special  verdict 
in  cases  for  the  recovery  of  specific  real  property,  is  an  evident 
modification  of  the  provisions  of  the  Revised  Statutes  as  to  the 
verdict  in  ejectment,  in  which  description  of  action  a  verdict  can 
now  be  taken  adapted  to  any  peculiar  state  of  the  title. —  Wood  v. 
Staniels,  3  C.  R.  162. 

The  trial  by  jury,  of  causes  primarily  triable  by  the  court,  seems 
to  be  contemplated  in  the  powers  to  direct  a  special  verdict  in  writ- 
ing, or  to  give  instructions  to  find  upon  particular  questions  of  fact, 
though,  of  course,  both  these  directions  are  generally  applicable* 
The  difficulties  in  the  way  of  a  trial  by  jury  of  causes  of  this 
description  seem,  however,  in  most  instances,  insurmountable,  and 
trial  by  the  court  appears  the  far  more  expedient  course  in  all. 
See  these  views  fully  enforced  in  the  recent  cases  of  Alger  v.  iSbo- 
viUe,  6  How.  131 ;  1  C.  R.  (N.  S.)  803 ;  and  Wooden  v.  Waffle,  6 
How.  145 ;  1  C.  R.  (N.  S.)  392.  The  difficulties  in  the  way  of 
interposing  an  equitable  defence  to  a  legal  claim,  as  regards  the 
trial  of  the  issues  thus  joined,  had  been  previously  insisted  upon  in 
HiU  V.  McCarthy^  8  C.  R.  49. 

It  is  evident  that,  however  unequivocal  the  abolition  of  the  dis- 
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tinction  between  aotions  at  law  and  suits  in  eqaitj  under  sec.  69» 
some  distinction  must  always  exist  between  cases  of  a  legal  and 
those  of  an  equitable  nature ;  and  that,  where  legal  and  equitable 
principles  are  in  conflict  in  the  same  case,  substantial  justice  can- 
not be  done,  without  a  mode  of  trial  adapted  to  the  due  considera- 
tion of  the  latter.  See  in  particular  Wooden  v.  Waffle,  above 
referred  to,  in  corroboration  of  this  view,  which  has  already  been 
developed  in  the  chapter  on  the  general  requisites  of  pleading. 

The  power  of  the  jury  to  assess  damages,  in  favor  of  a  defend- 
ant prevailing  on  a  set-off  to  an  amount  exceeding  the  plaintiff's 
claim,  and  those  of  the  court  to  order  judgment  accordingly,  are 
made  clear  by  the  recent  amendment  in  sec.  263.  Similar  relief 
had,  however,  been  previously  granted  in  these  cases. 

It  will  be  remarked  that,  in  the  event  of  the  general  verdict  of 
the  jury,  and  their  special  finding  on  any  particular  questions  of 
fact  submitted  to  them  being  inconsistent,  the  latter,  under  sec.  262, 
is  always  to  prevail. 

The  former  power  of  the  judge  to  order  a  verdict  to  be  entered 
subject  to  the  opinion  of  the  court  thereon,  which  had  been  swept 
away  by  the  Codes  of  1848  and  1849,  is  restored  by  the  recent 
amendment  of  see.  264.  The  old  books  of  practice  should  be 
accordingly  consulted,  as  to  the  proper  course  under  this  most  salu* 
tary  restoration. 

The  mode  of  procedure,  on  the  return  of  the  jury  prepared  to 
deliver  their  verdict,  is  thus  prescribed  by  the  earlier  portion  of 
sec.  264 : 

§  264.  Upon  receiving  a  verdict,  the  clerk  shall  make  an  entry 
in  his  minutes,  specifying  the  time  and  place  of  the  trial,  the  names 
of  the  jurors  and  witnesses,  the  verdict,  and  either  the  judgment  ren- 
dered thereon,  or  an  order  that  the  cause  be  reserved  for  argument 
or  further  consideration.  If  a  different  direction  be  not  given  by 
the  court,  the  cleric  must  enter  judgment  in  conformity  with  the 
verdict 

If  the  verdict  be  returned  in  open  court,  and  in  the  presence  of 
counsel,  and  the  jury,  as  is  often  the  case,  have  fallen  into  manifest 
error,  the  present  is  the  proper  period  for  its  correction.  By  a 
reconsideration  of  such  errors  under  the  direction  of  the  judge,  much 
subsequent  trouble,  and  possibly  the  necessity  of  a  new  trial,  may 
be  obviated.  This  observation  of  course  assumes  that  the  errors 
in  question  have  arisen  from  a  manifest  misapprehension  on  the  part 
of  the  jury,  as  to  the  extent  of  their  functions,  or  as  to  the  real  nature 
of  the  questions  submitted  to  them.    If,  however,  their  opinion 
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has  been  regalarly  come  to,  on  a  question  of  fact  duly  submitted  to 
them,  that  opinion,  however  manifestly  erroneous,  cannot  be  im- 
peached, otherwise  than  by  means  of  a  new  trial.  However  unsat- 
isfactory it  may  be,  their  verdict  is  conclusive,  until  such  fresh  trial, 
if  granted,  shall  have  taken  place. 

In  actions  of  replevin,  the  plaintiff,  if  he  recover  less  than 
t50  damages,  should  be  careful  to  ask  for  an  assessment  of 
the  value  of  the  property  recovered,  with  a  view  to  the  pur- 
poses of  costs,  and  in  order  to  bring  the  case  within  the  follow- 
ing clause,  forming  part  of  sec.  304: — 

"  And  in  an  action  to  recover  the  possession  of  personal  property, 
if  the  plaintiff  recover  less  than  fifty  dollars  damages,  he  shall  re- 
cover no  more  costs  than  damages,  unless  he  recovers  also  property, 
the  value  of  which,  with  the  damages,  amounts  to  fifty  dollars.  Such 
v&lae  must  be  determined  by  the  jury,  court,  or  referee,  by  whom  the 
action  is  tried." 

The  power  to  reserve  the  case  **  for  argument  or  further  con- 
sideration," has  formed  part  of  the  Code  from  its  original  pass- 
age, but,  strange  to  say,  no  instance  occurs  in  the  reports  in 
which  that  power  has  ever  been  directly  acted  upon.  It  was 
probably  intended  as  a  substitute  for  the  now  restored  practice 
of  entering  a  verdict  subject  to  the  opinion  of  the  court. 

The  total  omission  in  the  two  former  Codes,  of  any  provisions 
as  to  the  granting  of  a  new  trial  upon  errors  of  fact,  had  been 
the  occasion  of  much  doubt  and  inconvenience.  The  cases  on 
the  subject  will  be  cited,  and  the  necessary  observations  made, 
in  chap.  VII.  of  the  present  portion  of  the  work.  For  the 
present,  it  is  only  necessary  to  remark  further  in  conclusion, 
that,  on  the  entry  of  the  verdict,  the  court  and  jury  fees  niust 
be  paid  by  the  prevailing  party.  The  results  of  that  verdict 
remain  for  future  consideration.  Where,  on  the  delivery  of  the 
verdict,  it  is  manifest  that  a  new  trial  will  be  moved  for,  or  an 
appeal  taken,  a  stay  of  proceedings  may  at  once  be  applied  for. 
whilst  in  court,  and  may  probably  be  granted.  The  more 
usual  course  is,  however,  to  make  a  subsequent  application  for 
that  purpose,  before  the  actual  entry  of  the  judgment. 
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CHAPTER    V. 


TRIAL    BY   THE    COURT, 


All  issues  of  fact,  not  properly  triable  by  a  jury,  [V.  sections 
252  and  254,]  and,  therefore,  as  a  general  rule,  the  whole  class 
of  equitable  causes,  may  be  considered  as  falling  within  the 
present  category,  though,  as  before  rennarked,  these  last  may 
be  submitted  to  a  jury  if  the  parties  choose,  and  have  been  so 
in  some  few  cases. 

Independent  of  this  description  of  cases,  which  more  pecu- 
liarly calls  for  the  present  form  of  trial,  any  issues,  of  what- 
ever nature,  may  be  so  brought  forward  for  decision,  by  consent 
The  following  provisions,  as  contained  in  sec.  266,  are  unequi- 
vocal upon  this  point. 

§  266,  Trial  by  jury  may  be  waived  by  the  several  parties  to  an 
issue  of  fact,  in  actions  on  contract ;  and,  with  the  assent  of  the  court, 
in  other  actions,  in  the  manner  following : 

1 .  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed  with  the 
clerk. 

3.  By  oral  consent  in  open  court,  entered  in  the  minutes. 

It  will  be  observed  that  it  is  only  in  actions  arising  out  of 
contract,  that  this  waiver  can  take  place  as  of  course.  In  others, 
the  assent  of  the  court  is  necessary ;  and,  in  fact,  in  actions 
sounding  in  tort,  or  where,  for  any  cause,  damages  require  to 
be  assessed,  trial  by  jury  is  the  proper  form,  and  the  court  may 
very  possibly  refuse  to  dispense  with  it. 

The  waiver  of  trial  by  jury,  by  failure  to  appear,  has  already 
been  considered,  under  the  head  of  Inquest  and  Default.  The 
present  observations  apply  only  to  cases  where  an  actual  trial 
takes  place,  or  is  intended,  and  it  is  the  desire  of  the  parties 
that  such  trial  should  be  had  by  the  court,  and  not  by  the  jury. 

In  these  cases,  it  will  obviously  be  most  convenient  to  obtain 
a  written  consent,  and  file  it  with  the  clerk  beforehand,  and 
then  to  set  down  and  notice  the  cause  accordingly,  upon  the 
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Special  Term  Calendar,  or  otherwise,  as  may  be  the  practice  in 
the  particular  court  or  district.  In  the  Common  Pleas,  this  mode 
of  setting  down  the  causis  is  made  the  subject  of  special  pro- 
vision, by  Rule  7,  of  June,  1848,  and  the  causes  thus  set  down 
are  to  be  placed  in  a  separate  part  of  the  calendar.  The  form 
of  waiver  by  oral  consent,  in  open  court,  seems  more  pecU' 
liarly  applicable  to  those  cases  in  which  the  parties  change 
their  intentions  at  the  last  moment,  and  after  the  cause  has 
actually  been  called  on,  in  its  order  on  the  circuit  or  trial  term 
calendar — a  case  of  comparatively  infrequent  occurrence. 

The  general  course  of  the  trial  before  a  single  judge  is  prac- 
tically the  same  as  that  before  a  jury,  ^'  mutatis  mutandis.*' 
The  case  is  opened,  proved,  argued,  summed  up,  and  any 
interlocutory  objections  or  exceptions  taken  and  noted  in  the 

same  raannerj  and  the  general  conduct  of  the  cause  is  identical. 

• 

X.       ,  Page  397, /WW  1^.  . 

The  fqJJdwbg  provision  is  made  by  Rute  14,  as  recwtly 
amended  I 

At  the  hearing  of  causes  at  a  general  or  special  term,  ^ot 
mote  than  on^  eounael  shall  be  heard  on,  each  side,  and  then 
Bot  more  thap  two  hours  each,  except  when  t|ie  cpurt  shall 
otherwise  order. 

after  the  court  at  which  the  trial  took  place.  Judgment  upon  the 
decision  shall  be  entered  accordingly. 

Of  course,  this  power  does  not  exclude  the  right  of  the  judge 
who  tries  the  cause,  to  give  an  oral  opinion  at  the  close  of  the 
trial,  in  case  he  does  not  require  the  time  here  allowed  for  de- 
liberation ;  and,  although  the  question  has  been  mooted,  it  seems 
now  settled  that  his  oral  direction,  entered  in  form  upon  the 
clerk's  minutes,  is  a  sufficient  decision  of  the  cause,  and  a  suffi- 
cient authority  for  the  consequent  entry  of  judgment. 

In  The  People  v.  Dodge,  5  How.  47,  it  was  held  that  the 
period  of  twenty  days,  above  prescribed,  was  merely  directory ; 
and,  the  decision  in  that  case  having  been  made  by  the  judge, 
but  accidentally  prevented  from  being  filed  in  due  time,  it  was 
held  that  he  had  power  to  file  such  decision  afterwards,  and 
that  a  mandamus  might  issue  to  compel  h\m  to  do  so. 

The  decision  of  the  judge,  in  these  cases,  being  usually  given 
in  writing,  and  filed  with  the  clerk,  instead  of  being  delivered 
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in  the  presence  of  the  parties,  the  taking  of  exceptions  to  that 
decision  at  the  time  of  its  delivery,  is  necessarily  impracticable. 
By  section  268,  a  special  power  of  excepting,  on  matters  of 
law,  is,  therefore,  given  to  the  parties,  if  exercised  within  ten 
days  after  notice  in  writing  of  such  judgment.  The  decision 
may  also  be  reviewed  on  matters  of  fact,  by  means  of  an  appeal 
to  the  general  term,  on  a  case  made  in  the  usual  manner.  See 
the  same  section.  It  is,  of  course,  important,  with  regard  to 
the  above  limitation,  that  the  prevailing  party  should  give 
written  notice  to  his  adversary  of  the  judgment  pronounced,  as 
soon  as  he  possibly  can,  after  the  filing  of  the  decision  has  come 
to  his  knowledge.  In  no  case  should  this  precaution  be  omit- 
ted. 

The  finding  of  a  judge,  upon  an  issue  of  fact  tried  before  him, 
is,  in  all  respects,  equivalent  to  the  verdict  of  a  jury  upon  the 
same  issue,  and  is  to  be  so  treated. — ^V.  Osborne  v.  Mdrquand, 
1  Sandf.  S.  C.  R.  457.  It  is  therefore  conclusive,  unless  the 
weight  of  evidence  against  it  be  so  great,  that  a  verdict,  under 
similar  circumstas^es,  would  be  set  aside.  « 


CHAPTER  VI. 


TRIAL    BY    REFEREES. 


WiDB  though  the  distinction  be  between  interlocutory  or  con- 
sequential references,  and  those  of  the  whole  issue,  the  general 
form  of  proceeding  in  both  is,  in  many  respects,  analogous. 

The  interlocutory  or  consequential  reference,  bears  more  the 
character  of  one  to  the  master,  under  the  old  Chancery  prac- 
tice ;  the  reference  of  the  wJ|iole  issue,  that  of  a  trial  by  the  court. 
In  both  instances,  the  general  form  of  proceeding,  viz,,  the  ap- 
pointment to  attend  before  the  referee,  the  course  of  proof  and 
argument  before  him,  and  the  nature  and  form  of  the  report  to 
be  made,  present  the  same  general  characteristics.  To  treat 
both  separately  would  involve  much  needless  repetition,  whilst, 
on  the  other  hand,  any  minor  distinctions  are  easy  to  be  no- 
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ticed,  in  commenting  on  both  in  connection  with  each  other. 
This  course  has,  accordingly,  been  adopted. 

Though  selected  by  the  parties,  a  referee  cannot  act  until  re- 
gularly appointed  by  the  court ;  and,  if  he  assume  to  do  so,  be- 
fore his  regular  appointment  has  taken  place,  all  his  acts  will, 
as  of  course,  be  a  nullity. — Litchfield  v.  Bunuell,  5  How.  341 ; 
1  C.  R.  (N.  S.)  42. 

Ti^  g^^tmnq  of  thc  Codfl  whic.h  lav  down  rules  as  to  the 

« 

'  Page  399,  line  8. 
JJnder  Rule  &S  of  194U,  no  judge  of  the  court  could  act  as  a 
refei^ee.     On  the  recept  revision  this  rule  has  been  strickei^ 
out.  '  ^ 

court,  is  usually  to  one  party  only,  of  the  judge's  selection,  (see 
Gonway  v.  Hitchins^  9  Barb.  S.  C.  R.  378,  as  to  his  powers  in 
this  respect,)  those  of  the  whole  issue  are,  on  the  contrary,  more 
ordinarily  made  to  three,  chosen  by  the  parties,  or  appointed 
by  the  court  under  the  powers  in  sec.  273.  In  neither  case, 
however,  is  the  rule  imperative.  References  of  the  latter  na- 
ture are  frequently  made  to  a  single  party :  whilst,  in  those  of 
the  former  description,  three  are  occasionally,  though  more 
rarely  nominated. 

The  distinction  between  the  powers  and  duties  of  general 
and  special  referees,  is  laid  down  in  the  case  of  Graves  v.  Blan- 
ehardj  4  How.  300,  3  C.  R.  25,  in  the  following  terms  :  *'  A  re- 
feree, under  the  Code,  is  not  merely  a  substitute  for  the  master 
under  the  former  practice,  but  is  clothed  with  the  power  of  a 
judge  at  special  term.  When  a  specific  question  is  referred  to 
him,  his  office  resembles  that  of  a  master  ;  when  the  whole  is- 
sue is  referred  to  him,  he  takes  the  place  of  the  court ;  his  report 
thereon  stands  as  its  decision,  and  may  be  re  viewed  in  like  manner. 

The  same  distinction  is  clearly  drawn  in  sec.  272,  by  which 
the  mode  of  trial,  before  referees,  whether  of  the  whole  issue  or 
of  interlocutory  questions,  is  laid  down  as  follows  : 

§  272.  The  trial  by  referees  is  conducted  in  the  same  manner, 
and  on  a  similar  notice,  as  a  trial  by  the  oonrt.  They  have  the  same 
power  to  grant  adjournments  as  the  court  npon  such  trial.  They 
must  state  the  facts  found  and  the  conclusions  of  law  separately,  and 
their  decision  most  be  given,  and  may  be  excepted  to  and  reviewed 
in  like  manner  ;  but  not  otherwise,  and  they  may,  in  like  manner,  set- 
tle a  case  or  exceptions.    The  report  of  the  referees  upon  the  whole 
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in  the  presence  of  the  parties,  the  taking  of  exceptions  to  that 
decision  at  the  time  of  its  delivery,  is  necessarily  impracticable. 
By  section  268,  a  special  power  of  excepting,  on  matters  of 
law,  is,  therefore,  given  to  the  parties,  if  exercised  within  ten 
days  after  notice  in  writing  of  such  judgment.  The  decision 
may  also  be  reviewed  on  matters  of  fact,  by  means  of  an  appeal 
to  the  general  term,  on  a  case  made  in  the  usual  manner.  See 
the  same  section.     It  is,  of  course,  ij— ™*  '■•    ■■■■•«-*«^        ^ 


The  finding  of  a  judge,  upon  an  issue  of  fact  tried  before  him, 
is,  in  all  respects,  equivalent  to  the  verdict  of  a  jury  upon  the 
same  issue,  and  is  to  be  so  treated. — ^V.  Osborne  v.  Margmnd^ 
1  Sandf.  S.  C.  R.  457.  It  is  therefore  conclusive,  unless  the 
weight  of  evidence  against  it  be  so  great,  that  a  verdict,  under 
similar  circumstances,  would  be  set  aside.  « 
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WiDB  though  the  distinction  be  between  interlocutory  or  con- 
sequential references,  and  those  of  the  whole  issue,  the  general 
form  of  proceeding  in  both  is,  in  many  respects,  analogous. 

The  interlocutory  or  consequential  reference,  bears  more  the 
character  of  one  to  the  master,  under  the  old  Chancery  prac- 
tice ;  the  reference  of  the  wJ|iole  issue,  that  of  a  trial  by  the  court. 
In  both  instances,  the  general  form  of  proceeding,  viz.,  the  ap- 
pointment to  attend  before  the  referee,  the  course  of  proof  and 
argument  before  him,  and  the  nature  and  form  of  the  report  to 
be  made,  present  the  same  general  characteristics.  To  treat 
both  separately  would  involve  much  needless  repetition,  whilst, 
on  the  other  band,  any  minor  distinctions  are  easy  to  be  no- 
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ticedy  in  commentiDg  on  both  in  connection  with  each  other. 
This  course  has,  accordingly,  been  adopted. 

Though  selected  by  the  parties,  a  referee  cannot  act  until  re- 
gularly appointed  by  the  court ;  and,  if  he  assume  to  do  so,  be- 
fore his  regular  appointment  has  taken  place,  all  his  acts  will, 
as  of  course,  be  a  nullity. — Litchfield  v.  Burvjell^  5  How.  341 ; 
1  C.  R.  (N.  S.)  42. 

The  sections  of  the  Code  which  lay  down  rules  as  to  the 
granting  of  references  in  general,  and  the  cases  upon  that  sub- 
ject, have  been  cited  in  a  previous  chapter.  The  powers  and 
duties  of  such  referees,  when  duly  appointed,  and  the  mode  of 
proceeding  before  them,  will  form  the  subject  of  the  present. 

A  reference  to  report  as  to  facts,  for  the  information  of  the 
court,  is  usually  to  one  party  only,  of  the  judge's  selection,  (see 
Oonway  v.  UUchinSy  9  Barb.  S.  C.  R.  378,  as  to  his  powers  in 
this  respect,)  those  of  the  whole  issue  are,  on  the  contrary,  more 
ordinarily  made  to  three,  chosen  by  the  parties,  or  appointed 
by  the  court  under  the  powers  in  sec.  273.  In  neither  case, 
however,  is  the  rule  imperative.  References  of  the  latter  na- 
ture are  frequently  made  to  a  single  party :  whilst,  in  those  of 
the  former  description,  three  are  occasionally,  though  more 
rarely  nominated. 

The  distinction  between  the  powers  and  duties  of  general 
and  special  referees,  is  laid  down  in  the  case  of  Graves  v.  Blan- 
chardj  4  How.  300,  3  C.  R.  25,  in  the  following  terms :  '*  A  re- 
feree, under  the  Code,  is  not  merely  a  substitute  for  the  master 
under  the  former  practice,  but  is  clothed  with  the  power  of  a 
judge  at  special  term.  When  a  specific  question  is  referred  to 
him,  his  office  resembles  that  of  a  master  ;  when  the  whole  is- 
sue is  referred  to  him,  he  takes  the  place  of  the  court ;  his  report 
thereon  stands  as  its  decision,  and  may  be  reviewed  in  like  manner. 

The  same  distinction  is  clearly  drawn  in  sec.  272,  by  which 
the  mode  of  trial,  before  referees,  whether  of  the  whole  issue  or 
of  interlocutory  questions,  is  laid  down  as  follows : 

§  272.  The  trial  by  referees  is  conducted  in  the  same  manner, 
and  on  a  similar  notice,  as  a  trial  by  the  oonrt.  They  have  the  same 
power  to  grant  adjournments  as  the  ooart  upon  such  trial.  They 
must  state  the  facts  found  and  the  conclusions  of  law  separately,  and 
their  decision  must  be  given,  and  may  be  excepted  to  and  reviewed 
in  like  manner  ;  bnt  not  otherwise,  and  they  may,  in  like  manner,  set- 
tie  a  case  or  exceptions.    The  report  of  the  referees  upon  the  whole 
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isBue  stands  as  the  decision  of  the  court,  and  judgment  may  be  en- 
tered thereon,  in  the  same  manner  as  if  the  action  had  been  tried  by 
the  court.  When  the  reference  is  to  report  the  facts,  the  report  has 
the  effect  of  a  special  verdict. 

In  a  subsequent  portion  of  the  Code,  chap.  XIV.  title  XII.  of 
part  11.  sec.  421,  the  powers  of  referees  are  thus  further  de- 
clared : 

§  421.  Every  referee,  appointed  pursuant  to  this  act,  shall  have 
power  to  administer  oaths,  in  any  proceeding  before  him,  and  shall 
have  generaUy  the  powers  now  vested  in  a  referee  bylaw. 

The  mode  of  trial  before  the  referees  when  appointed,  and 
the  effect  of  their  report  upon  an  interlocutory  reference,  both 
which  important  points  had  been  left  totally  unprovided  for  in 
the  measures  of  1846  and  1849,  are^for  the  first  time,  prescribed 
by  the  recent  amendments.  The  courts  had,  however,  been 
already  feeling  their  way  to  the  conclusions  come  to  by  the 
legislature. 

AH  the  cases  under  the  late  measures,  agreed,  in  fact,  in 
treating  the  form  of  trial  before  referees  of  the  whole  issue,  as 
being  substantially  the  same  as  that  on  a  trial  by  the  court. 
Thus,  in  Langley  v.  Hickman^  1  Sandf.  S.  C.  R.  681,  the  court 
refused  to  entertain  an  application  to  postpone  a  trial  before 
referees,  on  account  of  the  non-attendance  of  a  witness,  on  the 
ground  that  such  postponement  was  a  matter  peculiarly  within 
the  province  of  the  referees  themselves.  Their  right  to  refuse 
to  hear  further  testimony  upon  any  particular  point,  on  which 
sufficient  evidence  has  already  been  given,  is  also  laid  down  in 
Oreen  v.  BrowUj  3  Barb.  S.  C.  R.  119.  In  Schermerkomy.  De- 
velin,  1  C.  R.  28,  the  court,  on  similar  principles,  refused  to  in- 
terfere with  the  discretion  of  the  referee  as  to  the  admission  or 
rejection  of  evidence,  even  though  its  opinion  was  sought  to  be 
obtained  at  the  tatter's  own  request ;  and,  in  AUen  v.  Way,  3 
C.  R.  243,  it  was  held  that  the  referee  was  bound  by  the  same 
rules  in  proceedings  before  him,  as  the  court,  upon  the  trial  of  a 
cause.  It  was  accordingly  laid  down,  that  it  is  not  competent 
for  such  referee  to  admit  objectionable  evidence  at  the  time 
^*  de  bene  esse**  and  afterwards  to  reject  it  in  forming  his  deci- 
sion. His  discretion  over  such  interlocutory  questions  ceased 
with  his  decision  of  them,  or,  at  least,  with  the  actual  trial  of 
the  case  before  him.    He  could  not  review  his  decision  on  such 
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questions  afterwards,  in  the  absence  of  the  parties.  In  Chaves 
Y.  Blanchardj  4  How.  300,  8  C.  R.  25,  before  cited,  the  same 
general  authority  is  laid  down  as  above  mentioned,  in  distinct 
terms,  and  the  right  of  a  referee  of  the  whole  issue  to  pass  upon 
the  question  of  costs,  distinctly  asserted.  This  last  power  was 
doubted  in  Van  Valkenburgh  v.  AllendorpK  4  How.  39,  but  on 
apparently  unsatisfactory  grounds. 

In  ChuJd  T.  Chapin^  4  How.  185,  and  Hoxoe  v.  Muity  4  How. 
252,  it  was,  however,  held  that  a  referee  had  no  power  to  pass 
upon  the  question  as  to  whether  an  extra  allowance  ought  or 
ought  not  to  be  granted  under  sec.  308.  This  conclusion  seems, 
however,  to  be  scarcely  free  from  doubt.  Under  rule  86,  the  ap- 
plication for  this  purpose  can  only  be  made  ^  to  the  court  be- 
fore which  the  trial  is  had  or  the  judgment  rendered,"  and  the 
decisions  in  reference  to  that  allowance,  are  almost  all  to  the 
effect,  that  the  application  for  that  purpose  ought  to  be  made  to 
the  judge  who  has  actually  tried  the  cause  ;  for  the  obvious 
reason  that  he,  and  he  alone,  is  competent  to  form  a  judgment 
as  to  the  propriety  of  that  application,  without  what  would 
amount  to  a  fresh  hearing  of  the  case.  The  reasoning  in  Graves 
V.  Blanchardj  above  cited,  on  the  analogous  question  of  granting 
or  refusing  costs,  where  they  rest  in  the  discretion  of  the  court, 
is,  indeed,  directly  opposed  to  this  conclusion,  and  the  fact  that 
the  report  of  the  referees  upon  the  whole  issue  is,  by  express 
provision,  to  stand  as  the  decision  of  the  court,  and  that  judg- 
ment may  be  entered  thereon  as  of  course,  without  any  further 
action  on  the  part  of  the  delegating  tribunal,  seems  almost,  if 
not  entirely,  decisive  as  to  their  full  power  to  deal  with  all 
minor  and  subsidiary  questions,  during  and  consequent  upon 
the  actual  hearing. 

Under  sec.  421,  above  cited,  it  is  provided,  that  a  referee, 
under  the  Code,  **  shall  have  generally  the  powers  now  vested 
in  a  referee  by  law."  These  powers  will  be  found  prescribed 
in  article  IV.  title  VI.  chapter  VI.  of  part  III.  of  the  Revised 
Statutes ;  2  R.  S.  383  to  386.  The  oath  to  be  taken  by  such 
referees,  previous  to  hearing  testimony,  is  prescribed  by  sec.  44 
of  that  article ;  and  the  party  having  the  carriage  of  the  re- 
ference, should,  of  course,  see  that  this  condition  pre  cedent  has 
been  properly  complied  with. 

This  last  provision  seems,  however,  to  be  only  applicable  to 
references  of  the  whole  issue,  and  not  to  those  of  an  interlocu- 
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tory  nature.  It  may  be  convenient  to  draw  the  reader's  atten- 
tion to  the  enactments  at  2  R.  S.  68  to  91 ,  with  respect  to  the 
reference  of  claims  against  the  estate  of  a  deceased  person, 
disputed  by  the  executors;  although  the  consideration  of  refer- 
ences of  this  last  description  in  no  respect  falls  within  the  plan 
of  the  present  work. 

The  powers  of  a  referee  of  an  issue  of  fact  being  substan- 
tially the  same  as  those  of  a  jury,  on  the  trial  of  a  similar  issue, 
the  general  rules  of  law  as  to  the  conduct  and  duties  of  jurors, 
under  such  circumstances,  are  equally  applicable  to  them.  Thus, 
in  Tale  v.  Gwinits,  4  How.  253,  a  referee's  report  was  set  aside 
for  irregularity,  in  consequence  of  his  having  examined  some 
machinery  there  in  question,  in  company  with  two  of  the  plain- 
tiff's witnesses,  and  of  his  having  received  explanations  from 
such  witnesses,  without  the  knowledge  or  consent  of  the  de- 
fendants ;  and  this,  although  there  seemed  no  reason  to  doubt 
his  perfect  good  faith  in  the  matter,  and  his  perfect  unconscious- 
ness of  any  impropriety  or  irregularity  in  that  line  of  conduct 

Though,  in  all  substantial  respects,  similar  to  a  trial  by 
the  court,  the  trial  by  referees  is  usually  of  more  irregular 
continuance  and  of  longer  duration.  When  once  commenced, 
a  trial  by  the  court  is  usually  carried  on  to  its  conclusion  as  a 
consecutive  proceeding,  without  any  postponement  or  adjourn- 
ment, save  such  as  are  absolutely  and  indispensably  necessary, 
and  then  only  **de  die  in  dieni**  The  trial  before  referees  is,  on 
the  contrary,  rarely  so  disposed  of.  It  is,  ordinarily,  adjourned 
and  resumed  from  time  to  time,  at  irregular  and  arbitrary  in- 
tervals according  to  the  convenience  of  the  parties  or  of  the 
referees,  and  is,  in  consequence,  frequently  spread  over  a  com- 
paratively prolonged  period. 

The  provisions  of  the  Revised  Statutes  in  the  article  above 
cited,  remain,  for  the  most  part,  practically  unrepealed,  and  the 
mode  of  conducting  the  proceedings  before  referees  is,  in  all 
essential  respects,  the  same  as  under  the  old  practice.  It  would 
therefore  be  incompatible  with  the  plan  of  the  work,  to  go  into 
full  detail,  or  to  give  forms  on  the  subject  of  those  proceedings. 
The  works  on  such  practice  should,  on  the  contrary,  be  care- 
fully consulted  and  strictly  followed,  both  with  regard  to 
the  forms  to  be  used,  and  the  practical  directions  given. 
A  few  general  remarks,  however,  may  not  be  inappropri- 
ate. 
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Of  course,  the  first  proceeding  to  be  taken  by  the  party  hav- 
ing the  conduct  of  the  reference,  is  to  notify  the  referees  of 
their  appointment,  for  which  purpose  a  copy  of  the  order  should 
be  served  upon  each.  On  receiving  such  notification,  they  must 
proceed  with  diligence  to  hear,  and  decide  the  matters,  in  con- 
troversy, (v.  sec.  42  of  the  article  of  the  revised  statutes  above 
cited,)  and  they  have  power  to  make  use  of  the  process  of  the 
court,  in  order  to  enforce  the  attendance  of  the  witnesses  be- 
fore them,  ss.  44  and  45. 

They  are  bound  to  appoint  a  time  and  place  for  the  hearing, 
aad  have  full  powers  of  adjournment  of  that  hearing,  from  time 
to  time,  and,  on  the  application  of  either  party,  and  for  good 
cause  shown,  they  may  postpone  it  to  a  time,  not  extending 
beyond  the  next  term  of  the  court  in  which  the  suit  is  pend- 
ing ;  sec.  43.  This  power  is  extended  by  the  Code,  as  above 
cited,  and  is  now  the  same  as  that  of  the  court,  under  similar 
circumstances. 

Any  one  referee  may  administer  an  oath,  but  all  must  meet 
together,  and  hear  all  the  proofs  and  allegations  of  the  par- 
ties, and  an  adjournment  cannot  be  granted  except  by  the 
fiill  number ;  any  two,  however,  may  make  a  report ;  sec.  46. 
The  referees  may  be  compelled  by  order  to  proceed,  and  to  re- 
port on  the  matter  submitted  to  them,  and  the  court  may 
require  them  to  report  any  proceeding  before  them,  and 
their  reasons  for  allowing  or  disallowing  any  claim  if  ne- 
cessary; sec.  47.  In  references  consequent  upon  judg- 
ment in  an  action  for  an  account,  they  may  examine  the 
parties  upon  oath,  and  may  require  the  production  of  books, 
papers,  or  documents  in  the  custody  or  under  the  control  of 
either,  and,  in  case  of  refusal,  report  the  same  to  the  court,  which 
will  thereupon  proceed  to  enforce  such  production  by  the  or- 
dinary process  of  attachment,  ss.  55  to  59.  In  other  cases,  they 
have  no  power  to  order  the  production  of  books  and  papers, 
where  there  is  no  provision  to  that  effect  in  the  order  of 
reference.  The  power  to  order  such  production  is  limited  to 
the  court,  or  to  a  justice  thereof.  The  certificate  of  a  referee 
that  the  production  of  books  and  papers  is  necessary,  will, 
however,  be  regarded  as  presumptively  suflicient  to  warrant  an 
order  for  their  production,  and  the  burden  of  showing  the  con- 
trary will,  in  such  case  lie  on  the  adverse  party. — Frazer  v. 
Phdps^  SSandf.  S.  C.  R.  741,  1  C.  R.  (N.  S.)  214.   Care  should 
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therefore  be  taken  to  have  a  direction  to  the  foregoing  effect 
inserted  in  the  original  order,  in  all  cases  where  such  pro- 
duction is  likely  to  be  required.  If  the  necessity  arise  sub- 
sequently, the  obtaining  a  certificate  as  above,  and  aa  appli- 
cation to  the  court  grounded  thereon,  will  be  requisite.  In 
case  of  a  refusal  to  produce,  a  special  application  to  the  court 
appears  then  to  be  the  only  course.  The  referees  have  no 
power  of  their  own  authority,  to  issue  process  of  contempt. 

The  office  of  the  referees  being  in  its  nature  judicial,  they 
cannot  testify,  under  any  circumstances,  in  the  course  of  the 
proceedings  pending  before  them. — Mor$$  v.  Morss^  1  C.  R.  (N. 
S,)  374 ;  10  L.  O.  151. 

Due  notice  should  be  given  to  the  opposite  party,  of  the 
original  appointment  for  hearing  by  the  referee,  and  of  each 
adjournment. 

No  time  is  positively  prescribed,  but  at  least  the  same  notice 
ought  to  be  given  of  the  first  hearing,  as  on  the  case  being 
tried  by  the  court.— See  Williams  v.  Sage,  1  C.  R.  (N.  S.)  358. 
The  form  of  proceeding  is  the  same,  '*  mutatis  mutandis^'  as  on 
an  ordinary  trial ;  the  case  is  regularly  opened,  proved,  and 
summed  up  at  the  meeting  or  meetings,  in  proper  form,  and  in 
a  consecutive  manner.  All  interlocutory  points  should  be  de- 
cided at  the  time,  and  exceptions  to  such  decisions  noay  be 
taken,  and  should  be  noted  precisely  as  in  the  case  of  trial  by 
the  court. — V.  Deminv.Post,  1  C.  R.  121. 

The  referees,  in  fact,  stand  in  the  place  of  the  single  judge, 
for  all  purposes ;  and  all  that  must,  or  may  be  done  before 
or  by  such  judge,  during  the  hearing,  ought,  in  regularity,  to  be 
also  done  before  or  by  them.  Under  the  Code  of  1849,  it  was 
held,  that  a  referee,  in  the  proceedings  before  him^  is  bound  by 
the  same  rules  as  to  the  admission  or  rejection  of  evidence  as 
a  judge  upon  the  trial  of  a  cause.  He  cannot  admit  such  evi- 
dence de  bene  esse  at  the  time,  and  afterwards  state  that  he  has 
rejected  it  in  forming  his  decision.  **  His  discretion,  as  well 
as  his  authority  over  interlocutory  questions  arising  in  the 
course  of  the  trial,  ceases  with  his  decision  of  them,  or  at  least 
with  the  trial  itself."  He  cannot  review  his  decision  on  them 
afterwards,  in  the  absence  of  the  parties  :  Allen  v  Way,  3  C. 
R.  243,  above  cited.  This  principle  is  fully  carried  out  by  the 
late  amendment. 

By  rule  25,  of  the  supreme  court,  it  is  specially  provided  that 
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on  a  hearing  before  referees,  the  plaintiff  may  submit  to  a  non- 
Page  40d,  line  1. 
By  the  recent  amendment  of  this  ride,  now  Rule  22,  the 
powers  here  given  in  relation  to  a  nonsuit  a,re  extended  to  a 
dismissal  bf  the  complainit. 

gtect  (0  proceed  with  the  cause  before  the  referee,  has  given 
rise  to  some  discussion.     In  Holmes  v.  Slocum^  6  How.  217,  1 
C.  R.  (N.  S.)  880,  it  was  held,  that,  under  these  circumstances, 
the  defendant  cannot  take  a  report  that  he  is  entitled  to  a  dis- 
missal of  the  complaint,  and  enter  up  judgment  on  that  report, 
as  of  course.     The  referee  "is  invested  with  all  the  necessary 
power  and  authority,  over  the  cause  and  over  the  parties,  to 
enable  him  to  hear  aild  determine  everything  which  properly 
belongs  to  the  trial  of  the  cause.      He   is  to  try  the  issue 
which  the  court  sends  to  him  to  be  tried.    But  for  every  other 
purpose,  the  action  and  the  parties  remain  in  court."    The  re- 
feree, it  was  accordingly  held,  had  no  power  to  order  an  amend- 
ment of  the  pleadings,  so  as  to  change  the  issue,  or  to  dismiss 
the  complaint  and  turn  the   plaintiff  out  of  court   for  un- 
reasonable neglect  to  proceed  in  the  cause.    *^  These  are  mere 
matters  of  practice,  which  belong  to  the  court,  and  over  which 
the  referee  has  no  jurisdiction.''    Rule  43  of  the  late  rules  of 
the  supreme  court  is  then  referred  to,  by  which  it  was  provided 
that  **  after  a  cause  has  been  referred,  if  the  plaintiff  does  not 
bring  the  same  to  a  hearing  within  forty  days  after  the  refer- 
ence is  ordered,  the  defendant  may  serve  the  plaintiff  with  a 
notice,  requiring  him  to  bring  the  cause  to  a  hearing  within 
forty  days  thereafter,  and  if  the  plaintiff  fail  to  comply  with 
such  notice,  the  defendant  may  move  the  court  for  judgment  as 
in  case  of  non-suit."    After  citing  the  above  rule,  the  learned 
judge  added, "as the  rules  of  1840  make  no  specific  provision 
upon  this  subject,  I  apprehend  the  former  practice  is  still  in 
force,  under  the  general  provisions  of  rule  02,"  and  such  would 
seem  to  be  the  better  conclusion,  and  a  proceeding,  in  strict 
compliance  with  that  rule,  the  better  practice. 

The  case  of  WiUiams  v.  Sage,  1  C.  R.  (N.  S.)  858,  was  differ- 
ent from  the  foregoing,  in  that  the  reference  had  there  been  en- 
tered upon  in  part,  though  the  plaintiff  afterwards  refused  to 
proceed,  on  discovering  that  his  proceedings  were  defective, 
and  required  amendment.  A  precisely  contrary  conclusion  to 
that  in  Holmes  v.  Shcum,  was,  however,  come  to,  and  a  motion 
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to  dismiss  for  unreasonable  delay  was  denied,  the  court  holding 
that  either  party  may  notice  an  action  for  trial  before  referees, 
and  proceed  upon  that  notice,  precisely  as  on  a  trial  by  the 
court ;  and  that  the  referee^  in  that  case,  should  have  proceeded 
upon  the  defendant's  notice,  and,  in  the  absence  of  evidence  on 
the  part  of  the  plaintiff,  reported  in  favor  of  the  former. 

Evidence  having  been  actually  given  in  WiUiams  v.  Sage, 
the  decision  falls  evidently  within  the  general  principle  as  lud 
down  in  Holmes  v.  Shcum^  that  a  referee  ^  may  non-suit  a 
plaintiff  upon  a  trial,  because  his  proof  does  not  sustain  his 
cause  of  action;"  and  the  conflict  between  the  two  decisions  is, 
therefore,  more  apparent  than  real,  as  far  as  their  results  are 
concerned.  In  cases,  however,  in  which  the  reference  has  DOt 
been  proceeded  with  at  all,  the  difference  between  the  two 
opinions  is  irreconcilable,  and  the  question  an  open  one,  until 
settled  by  further  authority.  The  view  taken  in  JHolmes  v.  Slo- 
cuTUj  seems,  however,  the  safer  to  be  acted  upon  in  the  mean- 
time, in  cases  of  the  latter  description. 

The  trial,  or  hearing  before  the  referees  having  been  brought 
to  a  conclusion,  their  report  must  then  be  made.  Any  two,  as 
above  stated,  are  competent  to  make  that  report,  though  all 
must  be  present  at  the  actual  bearing.  Where  any  time  is 
prescribed  in  the  order  of  the  court,  within  which  the  report 
must  be  made,  that  direction  must  of  course  be  strictly  com- 
plied with  ;  as,  otherwise,  the  referees'  authority,  unless  subse- 
quently extended,  will  be  gone,  and  their  subsequent  proceed- 
ings invalid. 

The  referees  themselves  draw  their  report,  and  their  fees  must 
be  paid  by  the  prevailing  party,  on  taking  it  up.  These  fees 
are  fixed  by  sec.  313,  at  three  dollars,  as  a  minimum  rate,  to 
each  referee,  for  every  day  spent  in  the  business  of  the  refer- 
ence ;  but  the  parties  may  agree,  in  writing,  upon  any  other 
rate  of  compensation. 

It  seems  from  Lamoureux  v.  Morris^  4  How.  245,  that  the 
attorney  in  a  proceeding,  is  not  personally  liable  to  a  referee 
for  the  payment  of  his  fees.  See  Howell  v.  Kinney^  I  How.  105. 
The  latter  may,  however,  practically  enforce  their  payment,  by 
refusing  to  deliver  over  their  report,  until  they  are  duly  satisfied. 
By  sec.  314,  referees  .are  clothed  with  special  power  to  impose 
the  payment  of  costs  not  exceeding  ten  dollars,  as  the  condition 
of  granting  any  postponement  of  a  trial,  when  applied  for. 
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Aoy  defect  in  the  original  appointment  of  a  referee,  will  be 
waived  by  the  parties  proceeding  before  him  without  objection ; 
and,  having  done  so,  they  will  not  be  permitted  to  raise  such 
objection  afterwards. — Benouil  v.  HaTriSy2  Sandf.  S.  C.  R.  641; 
1  C.  R.  125.  The  same  doctrine  was  also  held  by  the  court  in 
Oarcie  v.  Sheldon^  3  Barb.  S.  C.  R.  232,  save  only  as  regards 
the  point  that  the  court  had  no  jurisdiction  to  make  the  order 
of  reference.    That  objection  may  be  raised  at  any  time. 

A  reference  '^  of  this  cause,"  without  limitation,  embraces 
all  the  issues,  both  of  law  or  fact  therein,  and  the  referees  will 
have  power  to  report  upon  the  whole  of  such  issues. — Benouil 
V.  Harris,  1  C.  R.  126,  2  Sandf.  S.  C.  R.  641,  above  cited. 
See  also  Oraves  v.  Blanehard,  4  How.  800,  3  C.  R.  25,  before 
referred  to. 

A  rule  of  court,. by  consent,  referring  to  referees  ''to  hear 
and  determine  the  matters  in  controversy  on  legal  and  equit- 
able principles/'  was,  however,  held,  in  Blunt  v.  Whitney,  3 
Sandf  S.  C.  R.  4,  to  be,  not  a  reference,  but  an  arbitration ;  and 
a  motion  to  set  aside  the  report  made,  was  accordingly  dis- 
missed for  want  of  jurisdiction.  The  decision  of  questions  by 
arbitration,  is  entirely  and  exclusively  a  proceeding  under  the 
old  practice,  and  is  in  no  manner  affected  by  the  Code,  or  any 
of  the  decisions  under  it. 

By  sec.  272,  as  it  now  stands,  the  form  of  the  report  is  dis- 
tinctly prescribed.  **  It  must  state  the  facts  found,  and  the  con- 
clusions of  law,  separately.^  The  Codes  of  1848  and  1840, 
contained  no  directions  of  this  nature,  but  the  decisions  under 
those  Codes  had  previously  laid  down  the  same  principles. 
Thus  it  was  held  that  a  referee,  in  his  report,  must  set  out  the 
facts  proved  by  the  evidence  before  him,  and  his  conclusion  ot 
law  upon  those  facts ;  and  he  may  also  report  the  evidence. 
If  he  omit  to  do  this,  his  report  will  be  irregular,  and,  with  the 
proceedings  under  it,  will  be  set  aside. — Doke  v.  Peek,  1  C.  R. 
54.  It  is  also  laid  down,  that  the  report  is  "to  contain  the  facts 
found,  and  the  conclusions  of  law  thereon,  in  MuckUihvmte  v. 
Weiser,  1  C.  R.  61,  and  to  the  same  effect,  in  Demmg  v.  Post,  1 
C.  R.  121.  Reports  of  the  mere  sum  due,  without  finding  the 
facts,  were  accordingly  set  aside  in  the  first  and  last  of  those 
cases.  Although,  where  necessary,  the  referee  may  report  the 
evidence  in  addition,  he  must,  in  all  cases,  report  the  facts,  and 
he  is  not  at  liberty  to  report  the  former  alone  without  the  latter. 
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— Dorr  y.  Noocon^  5  How.  29l  In  preparing  his  report,  the  referee 
cannot  review  his  interlocutory  decisions  during  the  progress 
of  the  cause,  nor  can  he,  in  forming  his  conclusion,  reject 
evidence  which  he  has  admitted  ^de  bene  esse ''  during  the  pro* 
gress  of  the  hearing. — V.  Allen  v.  Way^  3  C.  R.  243,  before 
cited. 

If  a  report,  generally  regular,  be  defective  in  not  reporting 
on  some  one  particular  issue,  it  seems  that  it  may  be  amended 
almost  as  of  course. — V.  Benauil  v.  Harris^  2  Sandf.  S.  C.  R. 
Ml  ;  1  C.  R.  125. 

It  appears  from  the  case  of  Watkins  v.  Sieuens^  4  Barb.  S.  0. 
R.  168,  that  the  report  of  referees,  like  the  verdict  of  a  jury, 
is,  as  a  general  rule,  conclusive  in  a  case  of  conflict  of  evi- 
dence, unless  some  principle  of  law  has  been  violated.  See 
also  Oreen  v.  Browne  3  Barb.  S.  C.  R.  110,  and  Baker  v.  Martin^ 
3  Barb.  S.  C.  R.  634 ;  Spencer  v.  The  Utioa  and  Schenectady  R 
R.  Ccmpanyy  5  Barb.  S.  C.  R.  387 ;  Camp  y.  Pulver^  Ibid.  91 ; 
Quackenbtish  v.  JEhle^  Ibid.  469 ;  Durkee  v.  Mott,  8  Barb.  S.  C. 
R.  423,  and  Hayes  v.  Symonds,  9  Barb.  S.  C.  R.  260.  The 
contrary  doctrine  is,  however,  laid  down,  as  regards  equity 
cases,  in  Burhans  v.  Van  Zandt^  7  Barb.  S.  C.  R.  91. 

It  was  there  held  that  such  a  report  was  like  the  report  of  a 
master,  or  the  decision  of  a  vice-chancellor,  upon  any  matter 
referred  ;  where',  upon  exceptions  or  appeal,  all  questions  de- 
cided, whether  of  fact  or  of  law,  were  the  subjects  of  review. 

Under  the  Codes  of  1848  and  1849,  in  which  no  express  pro- 
vision was  made  on  the  subject,  it  was  doubted  whether  judg- 
ment could  or  could  not  be  entered  upon  the  report  of  referees 
upon  the  whole  issue,  without  any  further  direction  by  the 
court.  In  Clark  v.  Andrews^  1  C.  R.  4,  and  Demmg  v.  Ihst^  I 
C.  R.  121,  it  was  held  that  it  was  necessary  to  obtain  such 
direction.  In  Renouil  v.  Harris^  2  Sandf.  S.  C.  R.  641,  1  C.  R. 
125,  the  contrary  was  maintained ;  and  the  practice  was  settled 
accordingly,  by  rule  24,  which  provides  that,  on  filing  such  a 
report,  judgment  may  be  entered  as  a  matter  of  course.  This 
provision  is  further  carried  out  by  the  last  amendment  of  sec- 
tion 272. 

It  is  otherwise,  however,  with  regard  to  reports  of  facts  for 
the  information  of  the  court,  either  before  or  after  judgment. 
All  reports  of  this  nature  must,  in  all  cases,  be  confirmed,  be- 
fore any  further  action  can  be  taken  upon  them.    "  If  the  refer- 


TBUL  BY  RSFEBESa  409 

ence  be  made  on  the  hearing  or  on  further  directionfi,  then  the 
practice  is,  upon  filing  the  report,  to  enter  an  order  of  course  to 
confirm  it,  unless  cause  be  shown  in  eight  days  after  service 
of  notice  of  that  order.  But,  when  the  report  is  the  conse- 
qaence  of  an  order  made  on  the  motion  or  petition,  the  con- 
firmation can  only  be  by  special  motion,  or  on  petition/* — 
Oriffing  V.  Slat^5  How.  205.  An  order  for  leave  to  prosecute  an 
undertaking,  given  on  the  granting  of  an  injunction  subsequently 
dissolved,  was  accordingly  refused  in  that  case,  on  the  ground 
that  the  application  could  not  be  made,  until  the  referee's  report 
of  the  amount  of  damages  had  first  been  confirmed  on  a  special 
motion.  In  Swarthout  v.  Curtis,  5  How.  198,  the  referee's  re- 
port of  the  amount  due  under  a  decree  of  foreclosure,  was 
confirmed  at  special  term,  by  default,  on  a  regular  notice  of 
motion,  and  this  confirmation  was  held  to  be  good,  as  it  doubt- 
less was.  On  the  principle  Isud  down  in  Qriffing  v.  Shie^  how- 
ever, the  usual  order  of  course  would  have  been  sufficient 
This  order  should  be  precisely  in  the  words  there  given,  and 
is  in  all  respects  the  same  as  that  under  the  former  practice — 
no  additional  form  therefore  appears  necessary  to  be  prescribed. 
It  must)  of  course,  be  duly  served  upon  all  parties,  and  that 
forthwith. 

As  the  interlocutory  or  supplementary  reports  of  referees 
require  confirmation  before  any  action  can  be  taken  upon  them ; 
so  also  are  they  reviewable  by  the  court  in  all  cases.  It  is,  as 
will  be  seen,  provided  that  they  have  ^'the  efiect  of  a  special 
verdict."  The  mode  of  obtaining  such  review,  as  regards  the 
description  of  reports  last  referred  to,  is  '*by  special  motion  at  a 
special  terra,"  as  prescribed  by  rule  24.  ^'  The  review  of  the 
referees'  decision  on  a  regular  trial  of  the  cause,  is,  on  the  con- 
trary, obtainable  by  appeal  under  sec.  848.  The  motion,  as 
above,  must  of  course  be  upon  notice,  precisely  as  under  the 
former  practice.  If  the  £icts  under  which  such  review  is 
sought  appear  upon  the  report,  of  course  no  further  papers  will 
be  necessary.  If  otherwise,  those  facts  must  be  made  apparent 
by  evidence,  in  the  usual  manner.  The  objections  in  respect  of 
which  such  report  is  sought  to  be  reviewed,  should  in  all  cases 
be  shown  upon  the  face  of  such  notice.  It  would,  therefore, 
be  practically  useless  to  give  any  particular  form,  inasmuch  as 
the  nature  of  such  objections  must  of  course  vary  in  each  par- 
ticular case. 
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By  Rule  No.  13  of  the  Superior  Court,  it  is  provided  that 
**  The  party  who  moves  for  a  re-hearing  or  review  of  a  cause 
or  matter  decided  by  a  referee  or  referees,  shall  procure  and 
furnish  to  the  court  a  special  report  of  the  referee  or  referees, 
setting  forth  distinctly  the  facts  found  on  the  reference,  and  his 
or  their  decision  upon  the  points  of  law  arising  in  the  cause." 
In  that  court,  therefore,  this  course  is  imperative,  wherever  a 
review  is  deshred,  and  that,  in  all  cases,  whatever  the  nature  of 
the  reference,  except  in  so  far  as  these  directions  may  be  con- 
sidered as  set  aside  by  the  combined  operation  of  sections  268, 
272,  and  348  of  the  measure  as  now  amended,  under  which  a 
review  of  the  facts  is  now  to  be  obtained  by  appeal,  in  all  cases 
where  judgment  has  been  entered  upon  the  report  In  the 
other  courts,  it  would,  in  most  instances,  be  highly  advisable  to 
pursue  the  same  course,  on  the  review  of  interlocutory  reports, 
as  one  tending  to  save  the  time  of  the  court  and  of  the  parties. 
On  applying  for  such  a  special  report,  the  attention  of  the 
referees  should,  of  course,  be  directed  ^to  the  precise  points  in 
controversy,  in  order  that  they  may  make  their  report  full  and 
explicit,  and  sufficient  for  the  due  information  of  the  court,  on 
those  particular  questions.  In  most  cases,  the  observance  of 
this  precaution  will  narrow  and  simplify  the  discussion  on  the 
hearing  of  the  application,  and  render  unnecessary  the  intro- 
duction of  any  extraneous  matter. 

If  the  order  to  review  be  granted,  and,  as  usual  in  such  cases, 
the  matter  be  referred  back  to  the  same  referee  to  review  his 
report,  the  proceedings  before  him,  in  relation  to  such  review, 
will,  of  course,  be  conducted  precisely  on  the  same  footing  as 
those  on  the  original  reference,  and  his  further  report  must  be 
obtained  and  acted  upon  precisely  in  the  same  manner. 

The  review  of  a  report  upon  the  whole  issue,  on  a  case  made 
under  rule  24,  being  in  the  nature  of  a  motion  for  a  new  trial 
on  the  facts,  will  be  considered  under  that  head,  in  the  succeed- 
ing chapter. 
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CHAPTER   VII. 

PROCEEDINGS  BY  THE  LOSING  PARTY  BETWEEN  TRL^  AND  JUDO- 

MENT. 


If  dissatisfied  with  the  verdict  of  the  jury,  or  the  decision 
of  the  court  or  referees,  it  is  always  open  to  the  losing  party  to 
apply  for  a  review  of  that  decision.  If  such  review  be  sought 
on  alleged  error  in  point  of  law,  an  appeal  upon  exceptions  is 
the  more  ordinary  form  of  obtaining  it;  if,  on  the  contrary,  the 
decision  of  the  issue  of  fact  be  complained  of,  the  making  of  a 
case  is  the  usual  course.  Under  the  amendment  of  1851,  the 
former  practice  of  moving  for  a  new  trial  upon  the  judge's 
ininntes,  abolished  by  the  previous  measures,  is  restored.  These 
different  forms  of  proceeding  will,  accordingly,  be  considered, 
seriatim,  in  inverse  order.  The  review  of  a  referee's  report 
on  the  whole  issue,  being  obtainable  on  k  case  made,  will  be 
considered  in  connection  with  that  branch  of  the  subject. 

In  the  Codes  of  1848  and  1849,  the  subject  of  new  trial  in 
jury  cases  was  left  totally  unprovided  for,  the  only  notice  of  that 
subject  being  under  the  head  of  trial  by  the  court.  This  omis- 
sion gave  rise  to  much  discussion,  and  to  many  doubtful,  and, 
in  some  cases,  conflicting  decisions,  with  regard  to  the  power 
and  mode  of  reviewing  an  erroneous  verdict  on  a  question  of 
fact  The  omission  is,  however,  now  attempted  to  be  remedied 
by  the  amendments  in  sees.  264  and  265. 

In  the  measure  of  1851,  these  amendments  were  made  at 
considerable  length.  On  the  last  revision,  the  clauses  so  in- 
serted have  been  completely  remodelled,  and  now  stand  as 
follows : 

§  264.  Upon  receiving  a  verdlot,  tho  olerk  shall  make  an  entry 
ia  his  minutes,  specifying  the  time  and  place  of  the  trial,  the  names 
of  the  jurors  and  witnesses,  the  verdict,  and  either  the  judgment 
rendered  thereon,  or  an  order  that  the  cause  be  reserved  for  argu- 
ment or  further  consideration.  If  a  different  direction  be  not  given 
by  the  court,  the  clerk  must  enter  judgment  in  conformity  with  the 
verdict.    If  an  exception  be  taken,  it  may  be  reduced  to  writing  at  the 
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time,  or  entered  in  the  jadges  minntes,  and  afberwardfi  settled  as  pro- 
Tided  by  the  mles  of  the  conrt,  and  then  stated  in  writing  in  a  cue, 
or  separately,  with  so  mnch  of  the  eyidence  as  may  be  material  to 
the  questions  to  be  raised,  but  need  not  be  sealed  or  signed,  nor  need 
a  bill  of  exceptions  be  made.  If  the  exceptions  be,  in  the  first  in- 
stance stated  in  a  case,  and  it  be  afterwards  necessary  to  separate 
them,  the  separation  may  be  made  under  the  direction  of  the  court, 
or  a  judge  thereof.  The  judge  who  tries  the  cause,  may,  in  his  dis- 
cretion, entertain  a  motion  to  be  made  on  his  minutes  to  set  aride  » 
verdict  and  grant  a  new  trial  upon  exceptions,  or  for  insufficient 
evidence,  or  for  excessive  damages ;  but  such  motions  in  actions  here- 
after tried,  if  heard  upon  the  minutes,  can  only  be  heard  at  the  same 
term  or  circuit  at  which  the  trial  is  had.  When  such  motion  is  hetrd 
and  decided  upon  the  minutes  of  the  jndge,  and  an  appeal  is  taken 
from  the  decision,  a  case  or  exceptions  must  be  settled  in  the  usnal 
form,  upon  which  the  argument  of  the  appeal  must  be  had. 

§  265.  A  motion  for  a  new  trial,  on  a  case  of  exceptions,  or  othe^ 
wise,  and  application  for  judgment  on  a  special  verdict,  or  case  re- 
served for  argument  or  further  consideration,  must,  in  the  first  in- 
stance, be  heard  and  decided  at  the  circuit  or  special  term,  ezeept 
that  when  exceptions  are  taken,  the  judge  trying  the  cause  maji  at 
the  trial,  direct  them  to  be  heard  in  the  first  instance  at  the  general 
term,  and  the  judgment  in  the  meantime  suspended;  and  in  that 
case,  they  must  be  there  heard  in  the  first  instance,  and  judgment 
there  given.  And  where,  upon  a  trial,  the  case  presents  only  qnee- 
tions  of  law,  the  judge  may  direct  a  verdict  subject  to  the  opinion  of 
the  court  at  a  general  term ;  and  in  that  case,  the  application  for 
judgment  must  be  made  at  the  general  term. 

A  small  portion  of  these  sections  refers  to  the  reservation  of 
caRes  for  argument  or  further  consideration,  or  to  a  verdict 
taken  subject  to  the  opinion  of  the  court,  proceedings  in  which 
the  plaintiff  is  the  moving  party,  and  which  will  accordingly 
be  considered  in  the  next  chapter. 

It  will  be  observed  that,  by  the  last  amendment,  the  ancient 
nomenclature  and  distinctive  form  of  the  bill  of  exceptions  ore 
abolished,  and  a  statement  in  writing,  differing  but  little  from  a 
case  for  a  review  on  the  facts,  in  the  usual  form,  is  substituted 
in  its  stead. 

Whatever  the  course  of  proceeding  adopted  by  him,  the  first 
measure  advisable  on  behalf  of  a  party  dissatisfied  with  the  deci- 
sion pronounced,  will  be  to  obtain  a  general  stay  of  his  adversary  s 
proceedings.   In  the  recent  case  of  BaU  v.  The  Syracuse  and  Utica 
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Bailroad  Company^  6  How.  108, 1  C.  R.  (N.  S.)  410,  it  was  even 
held  that  a  new  trial  could  not  be  granted  at  all,  under  the  Code 
of  1849,  unless  the  case  were  reserved  for  argument,  or  unless 
such  an  order  were  obtained,  within  the  four  days,  after  which, 
under  that  measure,  the  order  would  otherwise  become  final. 
Though  the  restriction  of  1849,  under  which  the  judgment  be- 
came final  after  the  above  period^  unless  the  contrary  was  pro- 
vided for,  no  longer  exists ;  the  application  should,  in  all  cases, 
be  made  at  once,  and,  if  possible,  to  the  judge  who  tried  the 
cause,  either  at  the  trial,  for  a  special  direction  to  that  efifect, 
(which  seems  to  be  contemplated  by  the  last  amendment,)  or, 
at  all  events,  as  soon  after  as  possible.  In  this  case,  no  addi- 
tional evidence  whatever  will  be  necessary.  The  motion  may, 
on  the  contrary,  ]>e  made  exparte^  grounded  on  the  judge's  per- 
sonal knowledge  of  the  facts  which  have  been  so  recently  be- 
fore him.  Unless  the  proceeding  be  palpably  frivolous  or 
dilatory,  the  granting  of  a  stay  of  this  nature  is  almost  as  of 
course.  The  power  of  the  judge,  in  this  respect,  was  clearly 
asserted  in  the  case  of  Livingston  v.  Miller y  1  C.  R.  117. 

Prior  to  the  recent  amendments,  the  stay  usually  applied  for 
was  until  the  case  or  bill  of  exceptions  should  have  been  settled 
and  filed ;  and,  with  regard  to  the  latter  proceeding,  such  will 
still  be  the  proper  course,  as  on  the  exceptions,  where  separ- 
ately taken,  being  settled,  judgment  is  signed  by  the  adverse 
party,  and  the  application  then  assumes  the  shape  of  an  appeal. 
Where  the  motion  is  on  a  case,  the  stay  applied  for  should  be, 
not  merely  until  after  the  settlement  of  the  case,  but  also  until 
some  reasonable  time  after  the  hearing  and  final  decision  of  the 
motion  founded  thereon.  This  will  save  the  necessity  of  a' 
second  application  for  the  latter  purpose.  Such  also  is  the 
proper  form  of  stay,  where  the  application  for  a  new  trial  is 
intended  to  be  made  at  once  upon  the  judge's  minutes.  Forms 
of  the  order  to  be  applied  for  in  these  cases,  will  be  found  in 
the  appendix. 

The  advantage  of  applying  to  the  judge  who  tried  the  cause 
is  obvious.  In  the  superior  court  it  is  made  imperative,  by 
No.  8  of  the  New  Rules ;  and  it  is  also  prescribed  that  such 
stay  must  be  obtained  and  served,  within  four  days  after  the 
entry  of  judgment  by  the  clerk,  or  before  the  insertion  of  the 
costs  by  that  officer  in  the  judgment  roll.  In  the  other  tri- 
bunals, however,  it  is  competent  for  another  judge  to  entertain 
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such  application.  In  this  case,  though  equally  made  ex  parte 
and  without  notice,  it  must  be  grounded  on  evidence,  sufficient 
to  satisfy  the  judge  applied  to,  as  to  what  actually  took  place  at 
the  trial)  and  likewise  that  the  application  is  one  proper  to  be 
granted.  Where  the  review  of  the  decision  of  referees  is  ap- 
plied for,  this  is  of  course  the  only  mode  of  proceeding  as  the 
referees,  when  once  their  report  is  made,  are  **functi  officio,^ 
and  have  no  further  power,  either  to  grant  a  stay  or  otherwise. 
The  application,  under  these  circumstances,  will  best  be 
founded  on  the  report  itself,  and  the  stay  asked  for,  should  be 
the  same  as  that  upon  a  case  for  review  of  a  verdict,  **mulaiis 
miUandisJ^ 

The  stay  in  question  should  be  applied  for  as  early  as  pos- 
sible in  all  cases,  with  a  view  to  preclude  the  plaintiff  from 
serving  notice  of  his  judgment,  and  thereby  limiting  the  time 
for  appealing  to  the  general  term.  See  also  rule  8  of  the 
superior  court  above  cited.  Once  obtained,  such  stay  has  the 
effect  of  stopping  this  as  well  as  all  other  proceedings,  thus 
practically  enlarging  the  time  in  question. — V.  Bagley  v.  SmiAf 
2  Sandf.  S.  C.  R.  651.  An  order  to  stay  must  be  applied  for 
as  such,  in  terms,  as  the  mere  taking  of  exceptions,  or  making  a 
case,  has  no  effect  whatever  as  a  stay  of  interim  proceedings, 
for  the  purpose  of  entering  or  enforcing  the  judgment,  or  other- 
wise.— OaUey  v.  Aspinwall,  1  Sandf.  S.  C.  R.  694. 

When  obtained,  the  order  in  question  should  be  forthwith 
served  upon  the  opposite  party,  when,  and  not  till  when,  the 
stay  is  complete.  It  is  of  course  competent  for  the  latter  to  move 
to  vacate  the  order,  if  unduly  obtained.  If  it  be  clearly  showD, 
either  that  the  stay  has  been  obtained  in  manifest  bad  faith,  or 
that  the  subject  matter  of  the  action  will  be  imperilled  by  de: 
lay,  the  application  might  be  successful,  but,  unless  a  very 
strong  case  be  made  out,  it  would  probably  be  useless. 

The  rule  of  the  superior  court,  above  cited,  provides  for  this 
contingency  as  follows : — **  The  court,  by  order,  may  permit 
the  judgment  to  be  entered  and  collected,  without  prejudice  to 
a  motion  to  set  aside  the  verdict,  and  may  impose  such  terms 
on  each  party  in  respect  thereof  as  to  the  court  may  seem 
meet." 

The  next  subject  to  be  considered,  is  the  motion  for  a  new 
trial  upon  the  judges  minutes,  a  proceeding  solely  and  exclu- 
sively applicable  to  cases  where  the  trial  has  been  by  jury,  and 
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which  can  only  be  taken  at  the  same  term  or  circuit  at  which 
that  trial  has  been  had.  The  proceeding  is  a  restoration  of  the 
old  practice  of  motions  for  a  new  trial  at  the  circuit,  and  ap- 
pears more  peculiarly  applicable  to  those  cases  in  which  mani- 
fest error  or  manifest  irregularity  has  taken  place.  If  the 
qaestion  be  one  of  real  difficulty  or  doubt,  it  is  more  than  pro- 
bable  that  such  application  would  scarcely  be  granted,  but  that 
amotion  on  a  case,  regularly  made,  will  be  held  to  be  the  proper 
course.  No  papers  are  necessary  beyond  those  used  on  the 
trial,  and  the  opposite  party  must  of  course  have  notice  of  the 
application,  as  he  will  be  entitled  to  be  heard  in  opposition. 
The  form  and  length  of  this  notice  are  not  prescribed.  An 
order  to  show  cause  would  seem  to  be  the  more  advisable 
course,  where  an  arrangement  cannot  be  made  with  the  opposite 
counsel  to  bring  on  the  motion  by  consent.  The  provision 
being  so  recent,  no  decisions  upon  its  construction  have  as  yet 
been  reported,  but  it  is  possible  that  some  difficulty  may  be  ex- 
perienced, in  settling  the  exact  course  to  be  pursued  under  it. 
In  the  meantime,  the  works  on  the  former  practice  should  be 
consulted,  and  the  old  decisions  may,  in  all  probability,  be  held 
to  govern  the  future  course  of  proceeding.  The  judges  deci- 
sion, whatever  it  may  be,  is,  it  will  be  seen,  reviewable  by  ap- 
peal. 

We  now  arrive  at  the  more  usual  practice  of  reviewing  the 
verdict  of  a  jury,  or  the  decision  of  the  court,  or  referees,  on  a 
question  of  fact,  on  a  case  made  and  submitted  for  that  purpose, 
a  practice  which  was  fast  settling  down  into  a  regular  and  con- 
sistent system,  although,  as  before  stated,  the  point  was  left  un- 
provided for  by  the  Codes  of  1848  and  1849.  This  conclusion 
was,  however,  only  arrived  at  as  the  result  of  numerous  and 
occasionally  conflicting  decisions. 

To  enter  into  any  lengthened  citation  of  these  authorities 
would  be  superfluous.  They  established,  by  a  species  of  gra- 
duated progression,  Istly,  that  such  review  was  obtainable, 
and  2ndly,  that  the  special  term  is  the  proper  forum  for  that 
purpose.  A  short  notice  of  them  may  not,  however,  be  super- 
fluous. 

In  the  following  cases  it  was  held,  that  the  verdict  of  a  jury, 
or  the  decision  of  a  single  judge  or  referee,  was  reviewable  by 
the  general  term,  in  respect  of  errors  of  fact  as  well  as  of  errors 
of  law. — Laimbeer  v.  Allen^  2  C.  R.  15  ;  Pepper  v.  OouMing^  4 
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How.  310  ;  3  C.  B.  29 ;  Weed  v.  Raneyy  8  L.  0.  182 ;  Ncbxm  v. 
Moses,  3  Barb.  S.  C.  R.  31 ;  Vdllance  v.  King,  Id.  548;  GloLrky, 
CrandaUj  Id.  6]2 ;  Krom  v.  SchoonmaJcer,  Id.  647  ;  Wilson  t. 
AUm,  6  Barb.  S.  C.  R.  542  ;  Oarley  v.  WiUcins,  Id.  557,  and  llibi 
V.  Way.l  Barb-  S.  C.  R.  585. 

The  chief  cases  establishing  the  contrary  doctrine,  t.  e.,  that 
errors  of  fact  were  reviewable,  and,  as  such,  were  properly 
cognizable  by  the  special  term,  were  Haigkt  v.  Pririce,  2  C.  R. 
95 ;  2  Sandf.  S.  C.  R.  723  (Note)  ;  Nmes  v.  Hope  Mutual  Insu- 
rance Company,  6  How.  157 ;  2  C.  R.  101  ;  JBnos  v.  Thomas,  5 
How.  361 ;  1  C.  R.  (N.  S.)  67  ;Burhauc  v.  Van.Zandt,  7  Barb. 
S.  C.  R.  91  ;  LeggeU  v.  MoU,  4  How.  325 ;  2  Sandf.  S.  C.  R.  720 ; 
8  L.  O.  236  ;  Cooke  v.  Passage,  4  How.  360  ;  WiUis  v.  Wddi,  2 
C.  R.  64  ;  Droz  v.  OaJcley  (or  Xa%,)  2  Sandf.  S.  C.  R.  681, 2 
C.  R.  83 ;  Seely  v.  Chittenden,  4  How.  265  ;  Lush  v.  i^A;,  4  How. 
418  ;  Oraham  v.  Milliman,  4  How.  435  ;  Hastings  v.  McKinky, 
3  C.  R.  10  ;  (7m«  v.  TAe  New  York  Dry  Dock  Company,  3  C.  R. 
US  ;  Origg  y.  La  Wall;  Hatfield  v.  Boss;  Crist  v;  Dry  Dock  Bamk, 
8C.  R.  141 ;  5  How.  158  ;  In  re  Fort  Plain  and  Cooperstom 
Plank  Boad  Company,  McpteBansom,  3  0  R.  148 ;  GdlUns  v.  Al 
bany  and  Schenechtady  Bailroad  Company,  5  How.  435  ;  BeneiU 
V,  ITie  New  York  and  Harlem  Bailroad  Company^  3#C.  R.  15;  8 
L.  O.  168;  to  which  may  be  added  the  recent  case  ofBaU^^ 
The  Syrojcuse  and  Utica  Bailroad  Company,  6  How.  198,  1  C  B. 
(N.  S.)  4 10.  The  latter  conclusion  may,  therefore,  be  considered 
as  having  been  established,  before  it  was  made,  as  now,  the 
subject  of  express  provision  by  the  legislature. 

Although  the  practice  be  altered,  the  law  on  the  subject  of 
granting  or  refusing  a  new  trial,  remains  practically  unchanged. 
The  text  books,  particularly  Oraham  on  new  trials,  and  the 
works  on  the  old  practice  should  accordingly  be  referred  to  on 
the  subject.  To  enter  into  all  the  details  of  this  interesting,  but 
complicated  branch  of  discretionary  jurisdiction,  would  be  be* 
yond  the  province  of  the  present  work.  A  reference  to  a  few 
of  the  recently  decided  cases  may,  however,  be  useful. 

The  provisions  of  the  Revised  Statutes,  2  R.  S.  309,  under 
which  a  new  trial  can  be  demanded,  in  ejectment  cases,  as  a 
matter  of  right,  are  held  to  be  unrepealed  by  the  Code,  in  Bogen 
V.  Wing,  5  How.  50  ;  Cooke  v.  Passage^  4  How.  360. 

In  Seely  v.  Chittenden,  4  How.  265,  the  law  of  granting  a  new 
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trial,  on  the  ground  of  newly-discovered  evidence,  will  be  found 
treated  of  in  txtenso. 

The  old  principle  that,  as  a  general  rule,  the  verdict  of  a  jury, 
on  a  question  of  fact  duly  brought  before  them,  is  conclusive, 
is  fully  maintained  in  the  recent  decisions. — V.  Bathbone  v.  /SS^an- 
(ofiy  6  Barb.  S.  C.  R.  141 ;  Egerton  v.  McDonald,  5  Barb.  S.  C.  R. 
660  ;  Bice  v.  Floyd,  4  How.  27. 

Of  course,  any  misdirection  on  the  part  of  the  judge,  or  the 
admission  of  improper  evidence,  if  such  evidence  be  in  any 
manner  material  to  the  issue,  prevents  this  general  rule  from  at- 
taching ;  and  any  gross  inconsistency  between  the  verdict  and  the 
evidence,  will  have  the  like  effect.  The  admission  of  evidently 
immaterial  evidence,  or  a  mere  decision  in  favor  of  the  admis- 
sion of  evidence  not  subsequently  given,  will  not,  however,  form 
ground  for  a  new  trial,  if  it  clearly  appear  that  the  error  of  the 
judge  could  not  have  injured  the  party. —  Vallance  v.  King,S 
Barb.  S.  C.  R.  648.  A  very  strong  case  must,  however,  be 
shown,  to  warrant  the  application  of  this  reasoning.  In  gen- 
eral, where  improper  evidence  has  been  admitted,  the  safe  rule 
is  to  grant  a  new  trial,  there  being  no  certainty  or  safety  in 
reasoning  upon  the  effect  such  evidence  may  have  had. — Y. 
Clark  V.  Grandall,  3  Barb.  S.  C.  R.  612. 

In  Weeks  v.  Lovoerre,  8  Barb.  S.  C.  R.  630,  the  rule  as  to  the 
admission  of  objectionable  evidence,  is  laid  down  in  the  strict- 
est terms ;  and  it  was  held  that,  if  any  illegal  testimony  goes 
to  the  jury,  which  might  have  weighed  with  them,  on  any  ma- 
terial point,  there  must  be  a  new  trial. 

A  similar  conclusion  as  to  the  admission  of  irrelevant  evi- 
dence, is  thus  stated  by  WelUsy  J.,  presiding  at  general  term,  in 
Dresser  v.  Ainsworthj  9  Barb.  S.  C.  R.  619 :  "  The  admission  of 
irrelevant  evidence  is  error  ;  and  I  see  no  way  of  avoiding  a 
new  trial,  on  this  ground,  as  it  is  impossible  to  say  what  influ- 
ence the  evidence  may  have  exerted  on  the  minds  of  the  jury. 
^{Clark  V.  V(yrce,  19  Wend.  232.)'* 

In  Borrodaile  v.  Leek,  9  Barb.  S.  C.  R.  61  i,  a  question  arose 
as  to  the  period  at  which  an  action  against  a  sherifil  for  an 
escape,  was  to  be  held  as  having  been  commenced,  the  summons, 
in  that  case,  having  been  originally  filled  in  by  a  justice's  clerk, 
on  a  signed  blank,  in  pursuance  of  his  general  instructions,  and 
afterwards  served  on  the  defendant,  and  having  subsequently' 
been  amended  by  direction  of  the  justice  himself.     The  court 
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below  charged  the  jury,  at  the  trial,  that  the  action  was  com- 
menced when  the  summons  was  first  issued ;  but  the  general 
term  held  that  this  ruling  was  erroneous,  and  that  the  question 
as  to  the  instructions  given  by  the  justice  to  his  clerk,  ought  to 
have  been  submitted  to  the  jury,  and  granted  a  new  trial  ac- 
cordingly. 

The  decision  of  a  single  judge,  or  of  a  referee,  on  an  issue  of 
fact,  is,  like  the  verdict  of  a  jury,  conclusive,  if  that  decision 
be  pronounced  on  sufficient,  though  conflicting  evidence,  con- 
sistently with  that  evidence,  and  without  error  or  miscarriage 
in  point  of  law.  See  this  subject  already  treated,  and  the 
cases  cited  in  the  two  previous  chapters.  All  three  modes  of 
decision  stand,  therefore,  practically,  on  the  same  footing  with 
reference  to  the  principles  on  which  an  application  for  a  new 
trial  may  or  may  not  be  granted,  on  alleged  error  in  fact. 

A  conflict  of  doctrine  took  place  under  the  Code  of  1849,  as 
to  whether  a  refdree's  report  on  the  whole  issue  was  reviewable 
in  respect  of  errors  of  fact,  by  the  general  or  by  the  special 
term.  The  former  view  was  maintained  in  Laiwheer  y.  M(M, 
2  C.  R.  15 ;  Pepper  v.  Qoulding,  4  How.  310 ;  3  C.  R.  29,  and 
Weed  ads.  Baney,  8  L.  0.  182 ;  the  latter  in  Haight  v.  Prince,  2 
Sandf.  S.  C-  R.  723 ;  2.  C.  R.  95 ;  LeggeU  v.  MoU,  2  Sandf.  S. 
C.  R.  720 ;  4  How.  325 ;  3  C.  R.  1  ;  Nones  v.  Hope  Mutual  Iry 
surance  Company,  5  How.  167  ;  2  C.  R.  101 ;  Cfnst  v.  The  Iky 
Dock  Company,  3  C.  R.  1 18  ;  Grrigg  v.  La  Wail,  Hatfield  v.  Boss, 
Crist  V.  Ih-y  Dock  Ba7ik,  3  C.  R.  141 ;  6  How.  158 ;  Morgan  v. 
BriLce,  1  C.  R.  (N.  S.)  364 ;  which  combined  series  of  decisions 
seemed,  for  the  time,  to  establish  the  contrary  conclusion,  not- 
withstanding the  unequivocal  provisions  to  the  former  effect, 
as  contained  in  rule  24.  By  the  present  amendments,  however, 
the  mode  of  review  now  lies  by  an  appeal  to  the  general  term 
in  all  cases,  and  in  respect  of  all  objections.  See  hereafter 
under  the  head  of  appeal.  If,  in  settling  the  case  for  the  above 
purpose,  the  review  be  sought  in  respect  of  errors  of  law,  they 
must  be  made  fully  apparent  on  the  face  of  the  case,  and  if 
such  review  be  sought  in  respect  of  errors  of  this  nature  only, 
Tthe  case  should  be  settled  accordingly,  stating  facts,  and  not  the 
mere  evidence  of  facts,  so  as  to  present  nothing  but  questions 
of  law  to  the  appellate  court. — Sturgis  v.  Meiry,  3  How.  418. 
See  also  2  Comst.  189.  '*  As  to  questions  decided  by  the  referee 
in  receiving  or  rejecting  evidence,  and  the  like,  the  case  is  in 
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the  nature  of  a  bill  of  exceptions,  and,  as  to  the  merits,  it  is  in 
the  nature  of  a  special  verdict,  which  must  find  facts,  and  not 
the  mere  evidence  of  facts."  Similar  doctrines  are  laid  down 
by  the  court  of  appeals,  in  Esierly  v.  Cbfe,  3  Comst.  502.  In 
mixed  cases,  however,  where  exceptions  in  point  of  law  ap- 
pear in  connection  with  alleged  errors  of  fact,  the  court  will 
not  hold  themselves  strictly  bound  to  grant  a  new  trial,  though 
error  in  law  be  established,  but  will  treat  the  application  in  the 
light  of  an  ordinary  motion  on  a  case ;  and,  if  it  appear  that 
objectionable  evidence,  though  improperly  admitted,  could  not 
possibly  have  prejudiced  the  defendants,  a  new  trial  may  be 
denied. — AUen  v.  Way,  3  C.  R.  243. 

In  Wilson  v.  AUen^  3  How*  369,  it  was  considered  that  a  case 
for  this  purpose  ought  to  be  verified  under  No.  44  of  the  late 
supreme  court  rules.  The  present,  contain,  however,  no  pro- 
vision on  the  subject. 

The  mode  of  preparation  of  a  case,  under  any  of  the  forego- 
ing circumstances,  is  prescribed,  in  exknso^  by  rules  15  to  22 
inclusive,  of  the  supreme  court,  those  rules  applying  equally  to 
the  preparation  of  exceptions,  or  special  verdict,  with  some  few 
peculiar  distinctions  to  be  noted  hereafter. 

The  case,  or  other  proceeding  to  be  so  settled,  is,  in  the  first 
instance,  to  be  prepared  by  the  party  intending  to  make  the 
motion.  It  must  contain  a  correct  and  'literal  statement  of  all 
that  took  place  at  the  trial,  giving,  in  full,  where  that  trial  has 
been  by  jury,  the  evidence,  or  such  portions  of  it,  as  bear  upon 
the  points  on  which  the  decision  is  sought  to  be  reviewed, 
or  a  suflicient  statement  of  the  facts  so  proved,  in  other  cases, 
and  also  comprising  the  charge  of  the  judge,  where  made,  and 
the  verdict  of  the  jury,  or  the  decision  of  the  court  or  referee. 
When  drawn,  a  copy  must  be  made  and  served  upon  the  oppo- 
site party,  the  lines  of  the  case  and  of  the  copy,  being  so 
numbered  as  that  each  shall  correspond.  All  this  must  be 
done,  and  the  copy  served,  within  ten  days  after  the  trial,  or 
notice  of  the  judgment,  as  the  case  may  be,  unless  such  time  be 
extended  by  order. 

On  receiving  the  copy  case  thus  served,  the  adverse  party 
has  ten  days,  within  which  to  peruse  and  consider  it,  and  to 
prepare  amendments  thereto.  These  amendments  must  refer 
distinctly  to  the  portions  of  the  case  which  are  proposed  to  be 
altered,  by  express  reference  to  the  marginal  numbers,  and  a 
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copy  of  them  must  be  served  upon  the  attorney  of  the  moving 
party,  within  such  period. 

On  receiving  the  amendments,  the  latter,  if  he  disagree  there- 
to, may,  within  four  days  afterwards,  serve  his  opponent  with 
notice  to  appear  before  the  justice  who  tried  the  cause,  and  set- 
tie  the  case  and  amendments.  This  notice  must  not  be  for  less 
than  four,  or  more  than  twenty  days  after  service,  and  the  ex- 
act time  must  be  distinctly  specified  upon  its  face.  Although 
the  appointment  must  be  so  made,  it  is,  in  practice,  rarely  at- 
tended by  the  parties.  The  course  more  usually  pursued,  ii 
to  leave  the  case  and  amendments  with  the  judge,  who  settles 
it  at  his  leisure.  For  this  purpose,  before  leaving  the  papers 
with  him,  they  should  be  revised,  and  his  attention  distinctly 
drawn  to  the  different  amendments,  by  notes  in  the  margin, 
showing,  in  particular,  which  of  those  amendments  are  disputed, 
and,  if  so,  on  what  grounds.  In  ordinary  cases,  this  mode  of 
proceeding  will  answer  all  purposes ;  but  if  the  amendments 
be  of  such  a  nature  as  to  render  an  actual  argument  upon  them 
advisable,  or  if  the  judges  decision  thereon  be  unsatisfactory  to 
either  party,  it  is  competent  for  them  to  discuss  the  matter  per- 
sonally before  him,  and  to  obtain  his  deliberate  settlement  upon 
argument  regularly  had.  In  this  case,  the  appointment  origin- 
ally made  for  settlement  may  either  be  actually  attended,  or  a 
fresh  meeting  may  be  arranged  for  that  purpose. 

Under  section  268,  peculiar  provision  is  made  with  respect 
to  the  settlement  of  a  case,  on  review  of  the  decision  on  trial 
by  the  court,  to  the  following  effect,  that,  under  such  circum- 
stances, the  judge  must  **  briefly  specify  the  facts  found  by  himi 
and  his  conclusions  of  law."  This  provision  is  a  necessary  con- 
sequence of  the  alteration  of  the  law  in  respect  of  the  review  of 
these  decisions  effected  by  the  recent  amendments,  under  which 
that  review  is  obtainable  in  all  cases,  by  appeal  only,  and  not 
by  means  of  a  motion  for  a  new  trial,  even  though  sought  in 
respect  of  alleged  errors  of  fact.  The  same  holds  good  as  to 
a  case  for  the  review  of  a  report  of  referees,  under  the  analo- 
gous provisions  of  sec.  272. 

By  Rule  16,  the  periods  above  mentioned  are  made  positively 
imperative,  unless  extended  by  special  order.  The  right, 
whether  to  make  a  case  on  the  one  hand,  or  to  propose  amend- 
ments on  the  other,  will,  accordingly,  be  gone,  unless  such  pro- 
ceedings be  taken  in  due  time;  and  if.  in  like  manner,  the 
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notice  to  appear  before  the  justice  to  settle  the  case  and  amend- 
ments, be  not  served  within  the  four  days  limited,  the  right  to 
object  to  those  amendments  will  be  lost,  and  they  will  be  made 
as  of  course. 

In  Doty  V.  Brovm^  3  How.  375,  2  C.  R.  3,  it  was  considered 
that  the  time  for  these  purposes  could  not  be  extended,  other- 
wise thail  by  special  motioa  In  Thompson  v.  Blanchard^  how- 
ever, 3  How.  399,  1  C.  R.  105,  it  was  held  that  such  time  might 
be  indefinitely  extended  by  the  judge  who  tried  the  cause ;  and, 
m  Suff^  V.  BenneU,  2  Sandf.  S.  C.  R.  703,  2  C.  R.  139,  this 
principle  was  extended  to  an  order  made  by  any  judge.  Such 
order  will  not,  however,  operate  as  a  stay  in  other  respects,  if 
for  a  longer  period  than  the  twenty  days  prescribed  by  sections 
401  and  405. 

The  case  having  been  thus  settled,  the  amendments  made  by 
the  judge  should  be  brought  to  the  notice  of  the  opposite  party, 
and  an  opportunity  given  him  to  amend  his  copy.  This  having 
been  done,  a  fair  copy  thereof,  as  finally  settled,  must  be  made, 
and  be  filed  in  the  office  of  the  clerk  of  the  court,  within,  at  the 
latest,  ten  days  from  the  time  it  has  been  finally  settled  by  the 
judge. 

This  done,  the  matter  will  be  ready  for  argument  in  all  cases. 
Where  a  review  is  sought  in  respect  of  a  decision  of  the  court, 
on  a  trial  without  a  jury,  or  on  one  by  referees,  the  proceeding 
assumes,  from  this  period,  the  form  of  a  regular  appeal  under 
sec.  348,  and  must  be  so  carried  on :  the  case,  settled  as  above, 
being  annexed  to,  and  forming  part  of  the  judgment  record, 
precisely  as  with  reference  to  exceptions  taken  in  the  ordinary 
form. 

Where,  however,  a  review  is  sought  in  respect  of  the  de- 
cision of  a  jury  on  similar  questions,  the  case  must  be  set  down 
on  the  Special  Term  Calendar,  and  noticed  for  trial  in  due 
course.  It  takes  its  place  on  that  calendar,  and  comes  on  in  the 
same  manner  as  a  cause,  although  in  strictness  a  motion.  No 
papers  are  necessary  to  be  prepared  for  the  hearing,  but  the 
moving  party  must  see  that  the  original  case  is  brought  into 
court,  and  ready  for  the  judge's  use,  at  the  time  the  matter  is 
called  on.  The  argument  proceeds  as  usual ;  and,  if  a  new 
trial  be  granted,  it  is,  of  course,  competent  to  the  adverse  party 
to  suggest,  and  to  the  court  to  impose  conditions,  where  proper. 

The  above  observations  apply  to  a  case  seeking  a  review  on 
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matters  of  fact  alone.  If,  however,  the  review  sought  be  of  a 
mixed  nature,  and  errors  of  law  are  also  complained  of,  the 
case  may  now  be  made  out  accordingly ;  or  if,  for  the  purposes 
of  an  appeal,  it  be  desirable  to  separate  the  questions  of  fact  to 
be  reviewed  at  the  special  term,  and  the  questions  of  law  to  be 
reviewed  on  exceptions,  that  separation  may  now  be  made  under 
the  direction  of  the  court  or  of  a  judge.  The  provision  being 
entirely  new,  the  practice  remains  to  be  settlisd ;  but  it  will 
doubtless  be  assimilated  to  that  on  the  original  preparation  of  a 
case  or  exceptions,  and  the  same  line  of  proceeding  may 
accordingly  be  followed,  until  the  point  be  determined  by  ex- 
press  decision. 

Under  the  Code  of  1849,  it  was  a  matter  of  necessity  that 
leave  to  turn  a  case,  when  made,  into  a  bill  of  exceptions,  should 
be  expressly  stipulated  for.  In  Smiih  v.  Caswdly  4  How.  286, 
the  court  refused  to  allow  this  defect  to  be  remedied,  on  a  case 
so  settled  without  stipulation;  and  the  same  view  was  acted 
upon  in  Benedict  v.  The  New  York  arid  Harlem  Baibvad  Gom- 
party y  3  C.  R.  15.  In  the  latter  case,  however,  a  disposition  to 
relax  the  strictness  of  this  rule  was  manifested  ;  and  in  Hastings 
V.  McKinley^S  C.  R.  10,  this  disposition  was  acted  upon,  though 
the  general  principle  on  which  the  stricter  cases  are  grounded, 
was  fully  admitted ;  and,  in  Hammond  v.  Hazard^  10  L.  0. 56,  the 
liberal  view  of  the  subject  was  still  further  extended.  The 
last  amendment  seems  now  to  remove  all  difficultv  on  the  sub- 
ject,  for  the  future. 

The  principle  that  a  motion  for  a  new  trial,  on  other  grounds 
than  those  of  irregularity  or  newly-discovered  evidence,  cannot 
be  made  after  judgment  entered,  is  also  strictly  laid  down  in 
Hastings  v.  McKvnleyj  above  cited.  The  same  conclusion  is 
come  to  in  JSnos  v.  Thomas,  5  How.  361 ;  1  C.  R.  (N.  S.)  67. 

A  motion  for  a  new  trial  on  the  ground  last  mentioned,  may, 
it  was  held  in  Mersereau  v.  Peaarsall,  6  How.  293,  be  made  after 
judgment  entered,  and  even  after  that  judgment  has  been  af- 
firmed on  appeal;  but,  if  the  grounds  of  that  motion  were 
known  to  the  parties  at  the  time  such  appeal  was  argued,  with- 
out any  steps  being  taken,  the  motion  will  be  denied  ;  nor  will 
the  application  be  granted,  at  that  period,  on  a  mere  allegation 
that  a  witness  was  mistaken  or  surprised  on  his  examination. 

Although  a  motion  for  a  new  trial  may  be  grounded  on  al- 
leged irregularity  or  surprise  as    regards  the  evidence,  it  will 
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not  be  entertained  on  any  alleged  miscarriage  on  the  part  of 
the  judge.  The  decision  of  the  latter  can  only  be  corrected, 
on  a  case  or  bill  of  exceptions  in  the  usual  form. — Oraig  v.  Fan- 
mng,  6  How.  836 ;  Wilcox  v.  Benndty  10  L.  O.  30. 

Where  exceptions  had  been  actually  taken  in  good  faith  at 
the  trial,  with  a  view  of  insisting  upon  them  at  bar,  and  in  the 
appellate  court,  if  necessary ;  but  the  formal  leave  to  turn  the 
case  into  a  bill  of  exceptions,  as  requisite  under  the  Code  of 
1849,  had  been  inadvertently  omitted,  leave  was  given  to  cure 
the  formal  defect  by  amendment. — Oakley  v.  AspinwaMf  1  Sandf. 
S.  C.  R.  094.  The  granting  of  such  leave  is,  however,  a  matter 
resting  entirely  in  the  discretion  of  the  court. 


\   .        Plage  423,  line  13. 

On  the  recent  revision  of  the  Bules^  Rul^  34  has  been  stricken 
out  altogether. 

The  mode^f  isettlement  of  a  case  of  this  des<iription,  as  stated 
In  the  text,  is  now  dearly  prescribed  by  Rulea  15  and  16,  as 
recently  amended. 

and  acted  upon  in  precisely  the  same  manner,  and  at  precisely 
the  same  periods.  Any  extension  of  time,  however,  or  stay  of 
proceedings,  can  only  be  obtained  from  the  court ;  the  referees 
have  no  power  to  grant  either. 

In  the  superior  court  a  special  practice  is  prescribed  under 
these  circumstances,  by  Rule  13,  and  the  party  applying  for  a 
review,  must  procure  and  furnish  to  the  court  a  special  report 
of  the  referee  or  referees,  setting  forth  distinctly  the  facts  found 
on  the  reference,  and  his  or  their  decision  upon  the  points  of 
law  arising  in  the  cause. 

In  the  same  Rules,  the  practice  on  motions  for  a  new  trial 
upon  a  case,  where  that  proceeding  is  applicable,  is  laid  down 
with  much  greater  detail  than  in  those  of  the  supreme  court. 
By  Rule  No.  9,  if  the  review  be  sought  in  respect  of  alleged 
errors  of  law  as  well  as  of  fact,  the  former  must  be  presented 
upon  the  case  as  well  as  the  latter ;  which,  in  the  event  of  the 
application  for  a  new  trial  being  denied,  may  afterwards  be 
turned  into  a  bill  of  exceptions,  if  such  errors  have  been  other* 
wise  duly  excepted  to ;  and  it  would  seem  that  this  will  be 
done  as  of  course,  in  accordance  with  the  principles  laid  down 
in  Hvffs.  Bennettj  before  cited. 
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matters  of  fact  alone.  If,  however,  the  review  sought  be  of  a 
mixed  nature,  and  errors  of  law  are  also  complained  of,  the 
case  may  now  be  made  out  accordingly ;  or  if,  for  the  purposes 
of  an  appeal,  it  be  desirable  to  separate  the  questions  of  fact  to 
be  reviewed  at  the  special  term,  and  the  questions  of  law  to  be 
reviewed  on  exceptions,  that  separation  may  now  be  made  under 
the  direction  of  the  court  or  of  a  judge.  The  provision  being 
entirely  new,  the  practice  remains  to  be  settled ;  but  it  will 
doubtless  be  assimilated  to  that  on  the  original  preparation  of  a 
case  or  exceptions,  and  the  same  line  of  proceeding  may 
accordingly  be  followed,  until  the  point  be  determined  by  ex- 
press decision. 

Under  the  Code  of  1849,  it  was  a  matter  of  necessity  that 
leave  to  turn  a  case,  when  made,  into  a  bill  of  exceptions,  should 
be  expressly  stipulated  for.  In  Smith  v.  Caswdl,  4  How.  266, 
the  court  refused  to  allow  this  defect  to  be  remedied,  on  a  case 
so  settled  without  stipulation ;  and  the  same  view  was  acted 
upon  in  Benedict  v.  The  New  York  and  Harlem  Haibvad  (km- 
pant/y  3  C.  R.  15.  In  the  latter  case,  however,  a  disposition  to 
relax  the  strictness  of  this  rule  was  manifested  ;  and  in  HastiRgs 
v.  McKinley^S  C.  R.  10,  this  disposition  was  acted  upon,  though 
the  general  principle  on  which  the  stricter  cases  are  grounded, 
was  fully  admitted ;  and,  in  Hammond  v.  Hazard^  10  L.  0. 56,  the 
liberal  view  of  the  subject  was  still  further  extended.  The 
last  amendment  seems  now  to  remove  all  difficuhv  on  the  sob- 
ject,  for  the  future. 

The  principle  that  a  motion  for  a  new  trial,  on  other  grounds 
than  those  of  irregularity  or  newly-discovered  evidence,  cannot 
be  made  after  judgment  entered,  is  also  strictly  laid  down  in 
Hastings  v.  McKinley^  above  cited.  The  same  conclusion  is 
come  to  in  Enoa  v.  Thomas,  5  How.  361 ;  1  C.  R.  (N.  S.)  67. 

A  motion  for  a  new  trial  on  the  ground  last  mentioned,  may, 
it  was  held  in  Mersereau  v.  Pearsall^  6  How.  293,  be  made  after 
judgment  entered,  and  even  after  that  judgment  has  been  af- 
firmed on  appeal;  but,  if  the  grounds  of  that  motion  were 
known  to  the  parties  at  the  time  such  appeal  was  argued,  with- 
out any  steps  being  taken,  the  motion  will  be  denied ;  nor  will 
the  application  be  granted,  at  that  period,  on  a  mere  allegation 
that  a  witness  was  mistaken  or  surprised  on  his  examination. 

Although  a  motion  for  a  new  trial  may  be  grounded  on  al- 
leged irregularity  or  surprise  as    regards  the  evidence,  it  will 
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not  be  entertained  on  any  alleged  miscarriage  on  the  part  of 
the  jadge.  The  decision  of  the  latter  can  only  be  corrected, 
on  a  case  or  bill  of  exceptions  in  the  usual  form. — Oraig  v.  Fan- 
ning^ 6  How.  836 ;  Wilcox  v,  BmneUy  10  L.  O.  30. 

Where  exceptions  had  been  actually  taken  in  good  faith  at 
the  trial,  with  a  view  of  insisting  upon  them  at  bar,  and  in  the 
appellate  court,  if  necessary ;  but  the  formal  leave  to  turn  the 
case  into  a  bill  of  exceptions,  as  requisite  under  the  Code  of 
1849,  had  been  inadvertently  omitted,  leave  was  given  to  cure 
the  formal  defect  by  amendment. — Oakley  v.  Aspinvxdlf  1  Sandf. 
S.  C.  R,  094.  The  granting  of  such  leave  is,  however,  a  matter 
resting  entirely  in  the  discretion  of  the  court. 


Page  423,  line  13. 

On  the  recent  revision  of  the  Bules^  Rul^  94  has  been  stricken 
out  altogether. 

The  mode^f  isettlement  of  a  case  of  this  destSription,  as  stated 
In  the  text,  is  now  dearly  prescribed  by  Rulesi  15  and  16,  as 
^  recently  amended. 

and  acted  upon  in  precisely  the  same  manner,  and  at  precisely 
the  same  periods.  Any  extension  of  time,  however,  or  stay  of 
proceedings,  can  only  be  obtained  from  the  court ;  the  referees 
have  no  power  to  grant  either. 

In  the  superior  court  a  special  practice  is  prescribed  under 
these  circumstances,  by  Rule  13,  and  the  party  applying  for  a 
review,  must  procure  and  furnish  to  the  court  a  special  report 
of  the  referee  or  referees,  setting  forth  distinctly  the  facts  found 
on  the  reference,  and  his  or  their  decision  upon  the  points  of 
law  arising  in  the  cause. 

In  the  same  Rules,  the  practice  on  motions  for  a  new  trial 
upon  a  case,  where  that  proceeding  is  applicable,  is  laid  down 
with  much  greater  detail  than  in  those  of  the  supreme  court. 
By  Rule  No.  9,  if  the  review  be  sought  in  respect  of  alleged 
errors  of  law  as  well  as  of  fact,  the  former  must  be  presented 
upon  the  case  as  well  as  the  latter ;  which,  in  the  event  of  the 
application  for  a  new  trial  being  denied,  may  afterwards  be 
turned  into  a  bill  of  exceptions,  if  such  errors  have  been  other- 
wise duly  excepted  to ;  and  it  would  seem  that  this  will  be 
done  aa  of  course,  in  accordance  with  the  principles  laid  down 
in  fft^  V.  Bennetty  before  cited. 
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matters  of  fact  alone.  If,  however,  the  review  sought  be  of  a 
mixed  nature*  and  errors  of  law  are  also  complained  of,  the 
case  may  now  be  made  out  accordingly ;  or  if,  for  the  purposes 
of  an  appeal,  it  be  desirable  to  separate  the  questions  of  fact  to 
be  reviewed  at  the  special  term,  and  the  questions  of  law  to  be 
reviewed  on  exceptions,  that  separation  may  now  be  made  under 
the  direction  of  the  court  or  of  a  judge.  The  provision  being 
entirely  new,  the  practice  remains  to  be  settled ;  but  it  will 
doubtless  be  assimilated  to  that  on  the  original  preparation  of  a 
case  or  exceptions,  and  the  same  line  of  proceeding  may 
accordingly  be  followed,  until  the  point  be  determined  by  ex- 
press decision. 
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relax  nw  stt  it^mcpo  %*$. 
V.  McKinley^S  C.  R.  10,  this  disposition  was  acted  upon,  though 
the  general  principle  on  which  the  stricter  cases  are  grounded, 
was  fully  admitted ;  and,  in  Hammond  v.  Hazard^  10  L.  0. 56,  the 
liberal  view  of  the  subject  was  still  further  extended.  The 
last  amendment  seems  now  to  remove  all  difficultv  on  the  sub- 
ject,  for  the  future. 

The  principle  that  a  motion  for  a  new  trial,  on  other  grounds 
than  those  of  irregularity  or  newly-discovered  evidence,  cannot 
be  made  after  judgment  entered,  is  also  strictly  laid  down  in 
Hastings  v.  McKMey^  above  cited.  The  same  conclusion  is 
come  to  in  Enos  v.  Thomas,  5  How.  361 ;  1  C.  R.  (N.  S.)  67. 

A  motion  for  a  new  trial  on  the  ground  last  mentioned,  may, 
it  was  held  in  Mersereau  v.  Pearsall,  6  How.  293,  be  made  after 
judgment  entered,  and  even  after  that  judgment  has  been  af- 
firmed on  appeal;  but,  if  the  grounds  of  that  motion  were 
known  to  the  parties  at  the  time  such  appeal  was  argued,  with- 
out any  steps  being  taken,  the  motion  will  be  denied  ;  nor  will 
the  application  be  granted,  at  that  period,  on  a  mere  allegation 
that  a  witness  was  mistaken  or  surprised  on  his  examination. 

Although  a  motion  for  a  new  trial  may  be  grounded  on  ai- 
leged  irregularity  or  surprise  as    regards  the  evidence,  it  will 
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not  be  entertained  on  any  alleged  miscarriage  on  the  part  of 
the  judge.  The  decision  of  the  latter  can  only  be  corrected, 
on  a  case  or  bill  of  exceptions  in  the  usual  form. — Oraig  v.  Fan- 
ning, 6  How.  336 ;  Wilcox  v.  Bennett^  10  L.  O.  30. 

Where  exceptions  had  been  actually  taken  in  good  faith  at 
the  trial,  with  a  view  of  insisting  upon  them  at  bar,  and  in  the 
appellate  court,  if  necessary ;  but  the  formal  leave  to  turn  the 
case  into  a  bill  of  exceptions,  as  requisite  under  the  Code  of 
1849,  had  been  inadvertently  omitted,  leave  was  given  to  core 
the  formal  defect  by  amendment. — Oakley  v.  Aspinwally  1  Sandf. 
S.  C.  R.  094.  The  granting  of  such  leave  is,  however,  a  matter 
resting  entirely  in  the  discretion  of  the  court. 

The  practice  of  preparing  and  settling  a  case  for  review  of 
a  referee's  decision  is,  under  Rule  24,  the  same  as  that  above 
prescribed,  *' as  far  as  the  same  is  applicable."  The  only  dif- 
ference seems  to  be  that,  under  these  circumstances,  the  case 
is  settled,  not  by  a  judge,  but  by  the  referee  or  referees. — See 
amendments  in  sec.  272,  expressly  conferring  this  power.  The 
case  itself  on  the  one  hand,  and  the  amendments  on  the  other, 
should  be  prepared  and  served,  and  notice  for  settlement  given, 
and  acted  upon  in  precisely  the  same  manner,  and  at  precisely 
the  same  periods.  Any  extension  of  time,  however,  or  stay  of 
proceedings,  can  only  be  obtained  from  the  court ;  the  referees 
have  no  power  to  grant  either. 

In  the  superior  court  a  special  practice  is  prescribed  under 
these  circumstances,  by  Rule  13,  and  the  party  applying  for  a 
review,  must  procure  and  furnish  to  the  court  a  special  report 
of  the  referee  or  referees,  setting  forth  distinctly  the  facts  found 
on  the  reference,  and  his  or  their  decision  upon  the  points  of 
law  arising  in  the  cause. 

In  the  same  Rules,  the  practice  on  motions  for  a  new  trial 
upon  a  case,  where  that  proceeding  is  applicable,  is  laid  down 
with  much  greater  detail  than  in  those  of  the  supreme  court. 
By  Rule  No.  9,  if  the  review  be  sought  in  respect  of  alleged 
errors  of  law  as  well  as  of  fact,  the  former  must  be  presented 
opon  the  case  as  well  as  the  latter ;  which,  in  the  event  of  the 
application  for  a  new  trial  being  denied,  may  afterwards  be 
turned  into  a  bill  of  exceptions,  if  such  errors  have  been  other* 
wise  duly  excepted  to;  and  it  would  seem  that  this  will  be 
done  as  of  course,  in  accordance  with  the  principles  laid  down 
in  Huffy.  Bennett^  before  cited. 
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The  case,  so  settled  as  above,  must  be  heard  at  special  term ; 
but  such  alleged  errors  of  law  will  not  be  considered  on  that 
hearing,  unless  by  the  express  direction  of  the  justice  before 
whom  the  cause  was  tried.  Rule  10.  Where,  therefore,  it  is 
considered  expedient  that  the  exceptions  on  the  law,  as  well  as 
the  review  on  the  facts,  should  be  considered  on  the  same  oc- 
casion, this  direction  should  be  applied  for  at  the  time  the  case 
is  presented  for  settlement.  In  cases  where  the  questions  of 
law  are,  as  it  were,  subsidiary  to  those  of  fact,  this  course  will 
be  highly  convenient ;  where,  on  the  contrary,  those  questions 
arise  in  the  shape  ofabstract  propositions,  it  seems  inexpedient; 
as  the  decision  on  the  case,  if  a  new  trial  be  granted,  may  pos- 
sibly render  their  consideration  unnecessary.  Indeed,  under 
the  latter  circumstances,  the  direction  of  the  judge  may  proba- 
blv  be  denied. 

m 

By  Rule  1 1,  of  the  same  court,  it  is  expressly  provided,  that 
the  order  at  special  term  granting  or  refusing  a  new  trial,  may 
be  appealed  from  in  the  same  manner ;  and  that,  in  case  of  a 
refusal,  the  appeal  from  such  order  may  be  heard  at  the  same 
time  as  the  appeal  from  the  original  judgment,  in  respect  of 
errors  of  law,  if  such  errors  exist,  and  exceptions  have  been 
duly  taken;  and » by  Rule  12,  the  costs  under  these  circam- 
stances  are  specially  provided  for  as  follows,  viz.,  that  in 
ordinary  cases,  both  are  to  be  treated  as  one  appeal,  but  that 
the  court  may,  in  its  discretion,  give  the  usual  costs  of  a  motion 
upon  the  appeal  from  the  order,  if  thought  expedient,  in  addi- 
tion to  those  upon  that  from  the  judgment.  The  former  should, 
therefore,  be  asked  for,  on  all  occasions,  at  the  time  that  the 
decision  is  delivered ;  or,  if  the  parties  be  not  in  attendance, 
then  afterwards,  prior  to  the  settlement  of  the  costs. 

The  above  practice  must  accordingly  be  pursued  in  the  court 
in  question,  and  appears  to  be,  in  all  main  respects,  consonant 
with  the  recent  amendments  of  the  code,  so  far  as  regards  the 
review  on  questions  of  fact  tried  by  a  jury.  In  these  cases  it 
may,  therefore,  be  a  convenient  precedent  to  follow,  as  respects 
proceedings  in  the  other  tribunals  also.  To  judgments  entered 
as  the  result  of  a  trial  by  the  court,  or  by  referees,  this  mode  of 
proceeding  is,  however,  no  longer  applicable  under  the  recent 
amendments ;  an  appeal  to  the  general  term  being  now  the 
proper  remedy  in  those  cases. 

In  all  the  courts,  an  appeal  may  be  taken  from  the  decision  of 
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the  special  term  upon  a  case,  whatever  that  decision  may  be, 
in  the  ordinary  form  of  an  appeal  from  an  order.  Under  the 
Code  of  1851,  that  appeal  might  even  be  carried  up  to  the  court 
of  appeals — ^(see,  however,  Moore  v.  WesiervtU^  1  C.  R.  (N,  S.) 
415) — by  the  last  amendment  the  former  practice  is  restored, 
and  this  is  no  longer  feasible.  If,  on  the  contrary,  a  new  trial 
be  granted,  and  the  decision  be  acquiesced  in,  the  cause  is,  as 
it  were,  remitted  back  to  the  stage  of  the  original  joinder  of 
issue,  and  must  be  brought  on  a  second  time  for  trial,  in  regular 
form  and  in  due  course.  The  only  difference  between  the 
second  trial  and  the  first,  will  be  the  clearer  views  which  the 
parties  will  have,  as  to  what  will,  or  will  not  be  considered  as 
admissible,  either  in  point  of  evidence  or  of  argument.  If  the 
decision  on  the  motion  have  been  in  writing,  it  may  be  made 
use  of  for  this  purpose,  and  the  judge  may  probably  require  a 
copy  for  his  information,  which  should  be  in  readiness  accord- 
ingly. The  date  of  the  issue  on  the  second  trial  will  be  that  of 
the  original  joinder,  without  regard  to  the  subsequent  proceed- 
ings, and  the  cause  will  accordingly  take  a  higher  place  on  the 
calendar,'  and  come  on  at  an  earlier  period. 

If  the  party  who  has  applied  for  and  obtained  a  new  trial, 
neglect  to  proceed,  it  is  competent  for  his  adversary  to  do  so, 
and  set  down  the  cause  in  due  order  in  the  usual  manner. — 
ffafe  V.  Hoysradtj  3  How.  47. 

Where  a  new  trial  is  granted  on  the  defendant's  application, 
it  will,  however,  be  necessary  for  him  to  serve*  a  copy  of  the 
order  on  the  plaintiff,  before  he  can  be  in  a  situation  to  move  to 
dismiss  the  latter's  complaint  for  not  proceeding  to  trial.  But, 
where  the  new  trial  has  been  granted  on  the  plaintiff's  appli- 
cation, the  contrary  is  the  case. — Bohb  v.  Jewell^  6  How.  276. 

If  a  new  trial  be  granted  on  the  facts,  of  course  the  excep- 
tions taken  upon  the  original  hearing  are  no  longer  of  any 
practical  operation.  If,  however,  the  application  be  refused, 
the  case  will  proceed  on  those  exceptions,  which  must  be 
brought  on  in  due  course. 

The  above  observations  all  proceed  upon  the  assumption  that 
a  stay  of  proceedings  is  obtained,  and  that  the  case  on  which  a 
new  trial  is  sought,  is  made  and  brought  to  a  hearing  before  the 
entry  of  judgment,  according  to  the  more  usual  practice.  A 
neglect  on  this  point,  or  a  refusal  on  the  part  of  the  court  to 
grant  such  a  stay,  will  not.  however,  prejudice  the  appealing 
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party.  Even  under  the  Code  of  1849,  which  was  silent  upon 
the  subject,  it  was  held  that  a  case,  so  made,  might  be  attached 
to  the  judgment  roll  after  the  entry  of  judgment, — V.  BenauU  v. 
Sarris,  2  Sandf.  S.  C.  R.  641  ;  1  C.  R.  125 ;  2  C.  R.  71 ;  iywfe 
V.  Cowenhoven^  4  How.  327.  The  present  amendment  in  sec. 
265  gives  express  authority  for  this  purpose.  See  also  &Ae- 
nectady  Jk  Saratoga  Plank  Boad  Go.  v.  Tkakfier^  6  How.  226. 

If  the  new  trial  be  sought  on  points  of  law  only,  the  verdict 
of  the  jury  on  the  facts  as  brought  before  them  not  being  im- 
peached, the  course  then  to  be  pursued  is  the  preparation  and 
settlement  of  exceptions.    As  regards  the  stay  to  be  obtained, 
the  formalities  as  to  the  preparation  of  this  document,  the 
service  of  a  copy,  the  preparation  and  service  by  the  opposite 
party  of  his  amendments  thereto,  the  notice  of  appointment  for 
the  settlement  of  the  bill  of  exceptions,  by  the  judge  who  tried 
the  cause,  and  the  proceedings  consequent  on  that  settlement 
as. regards  the  opportunity  to  be  given  to  the  adverse  party  to 
amend  his  papers,  the  settlement  of  any  questions  arising  od  the 
amendments  by  actual  argument  before  the  judge,  where  neces- 
sary, and  the  making  a  fair  copy  for  signature  when  finally 
settled,  the  practice  with  regard  to  exceptions,  is  precisely  the 
same  as  that  before  laid  down  in  relation  to  a  case,  without 
any  distinction  whatever,  and,  therefore,  a  repetition  of  the  di- 
rections before  given  on  those  subjects  would  be  superfluous. 

In  the  original  framing  of  the  document,  however,  an  essential 
difference  exists,  which  will  now  be  adverted  to.  A  case  for 
review  on  the  facts,  in  general  contains  a  full  statem^it  of  all 
that  actually  transpired  upon  the  trial,  or,  at  least,  of  all  material 
circumstances,  as  forming  grounds  for  the  verdict  of  the  jury,  or 
the  decision  of  the  court  or  referees.  Exceptions,  when  sepa- 
rately prepared,  and,  under  the  recent  amendments,  the  case  on 
an  appeal  from  the  decision  of  the  court  or  refef^ees,  are,  on  the 
contrary,  documents  of  a  much  more  restricted  nature,  and  every 
statement  of  fact,  not  directly  bearing  upon  the  questions  to  be 
submitted  to  the  court  above,  and  absolutely  necessary  for  pre^ 
senting  those  questions  in  a  proper  shape,  should  be  rigorously 
excluded.  The  practice  on  the  preparation  of  a  special  ver- 
dict being,  in  this  respect,  identically  the  same,  the  cases  on  both 
will  be  cited  in  connection. 

The  requisites,  on  the  preparation  of  a  bill  of  exceptions,  pre- 
vious to  the  last  amendment,  are  thus  stated  by  the  court  of  ap- 
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peals,  in  Price  v.  Powell^  3  Comst.  323.  A  bill  of  exceptions  should 
give  a  plain  and  concise  statement  of  the  facts,  out  of  which  the 
questions  of  law  arise,  and  the  evidence  should  not  be  set  forth  in 
detached  and  scattered  parcels.  If  loosely  prepared,  every  doubt 
about  facts  should  be  turned  against  the  party  making  the  bill. 

The  application  of  these  principles  is  still  more  stringent  in 
the  case  of  a  special  verdict,  which  is  to  contain  facts  only,  and 
not  the  evidence  6f  facts,  so  as  to  present  questions  of  law  only 
to  the  appellate  court. — Hill  v.  Covell,  1  Comst  522  ;  Sisson  v. 
Barrett^  2  Comst.  40C  ;  Lavgley  v.  TFamer,  3  Comst.  327.  See 
also  the  same  principle,  with  regard  to  the  review  of  a  referee's 
report  on  questions  of  law  alone,  in  Sturgis  v.  Merry^  3  How. 
418,  before  cited. 

In  Walrod  v.  Ball,  9  Barb.  S.  C.  R.  271,  it  was  held  that  an 
opinion  expressed  by  a  judge  upon  an  hypothetical  case  put  by 
counsel,  cannot  be  made  the  foundation  of  an  exception. 

In  order  to  sustain  exceptions,  it  is  actually  necessary  that  the 
objections  on  which  a  review  is  sought,  should  have  been  for- 
mally raised,  upon  the  actual  trial  when  by  jury,  or  in  due  time 
after  the  decision  of  the  court,  or  referee,  has  been  pronounced, 
where  the  trial  has  taken  place  m  that  form.  Where,  however, 
this  has  been  done,  the  right  to  make  a  case  embodying  those  ex- 
ceptions in  due  time  afterwards,  is  fully  saved,  and  no  formal 
order  of  the  court  is  necessary. — See  Huff  v.  Bennett^  2  Sandf. 
S.  C.  R.  703,  2  C.  R.  139,  above  cited. 

Where,  on  the  contrary,  the  objections  have  not  been 
raised  on  the  hearing,  so  as  to  enable  the  opposite  party  to  sup- 
ply, if  possible,  the  alleged  defect,  such  objections  will  not,  as  a 
general  rule,  be  available  on  the  motion  for  a  new  trial. — MerriU 
V.  Seaman,  6  Barb.  S.  C.  R.  330 ;  New  York  and  Erie  JRailroad 
Company  v.  Cook^  2  Sandf.  S.  C.  R.  732.  See,  also,  Oarley  v. 
WHkins,  6  Barb.  S.  C.  R.  557.  A  certain  class  of  objections 
to  the  jurisdiction  may,  however,  be  taken  at  any  time. — ^V.  ante 
under  the  head  of  demurrer,  in  relation  to  persons  privileged 
from  suit  in  the  state  courts. 

The  exceptions,  or  the  case  on  appeal  from  the  court  or  re- 
ferees, prepared  according  to  the  above  rules,  must  contain  a 
sufficient  statement  of  facts,  to  present  clearly  and  lucidly  the 
exact  state  of  circumstances  under  which  the  principles  of  law 
apply,  the  ruling  on  which  on  the  trial,  is  sought  to  be  impeach- 
ed.   To  this  extent,  the  parties  may  be  entitled  to  state  the 
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evidence  or  the  charge  of  the  judge,  exactly  as  it  was  given 
or  delivered ;  all  beyond  this  is  superfluous,  and,  if  objected 
to,  will  be  struck  out,  and  indeed,  the  judge  possesses  a  full 
discretion  on  the  subject,  whether  the  objection  be  or  be 
not  formally  taken.  The  document  must  be  disincumbered 
of  statements  of  fact,  as  far  as  possible,  so  as  to  present  the 
points  of  law  on  which  the  decision  is  sought  to  be  reviewed, 
in  the  purest  possible  shape.  See  the  express  provision  to  this 
eflfect  in  relation  to  the  review  of  a  decisioa  of  the  court,  as 
now  inserted  in  sec.  268, 

It  is,  of  course,  competent  for  the  ad  verse  party,  if  dissatisfied 
with  the  judge's  settlement  of  either  the  case  or  exceptions,  to 
move  the  court  that  it  be  resettled,  on  affidavits  showing  what 
took  place,  and  the  errors  committed  on  the  settlement. 

Such  a  motion  will,  however,  be  rarely  advisable,  as  a  very 
strong  case  indeed  must  be  made  out,  before  the  court  will  in- 
terfere with  a  matter  so  purely  in  the  discretion  of  the  judge, 
and  on  which  he  is  of  necessity  so  much  more  thoroughly  in- 
formed, than  can  be  the  case  with  respect  to  any  other  judicial 
officer. 

When  the  exceptions  are  finally  settled,  and  the  alterations 
have  been  brought  to  the  notice  of  the  adverse  party,  to  give 
him,  if  required,  the  opportunity  of  applying  for  a  resettlement* 
as  before  remarked,  they  must  be  fairly  copied  out  and  filed 
with  the  clerk.  Under  the  last  amendment,  it  is  no  longer  ne- 
cessary, that  they  should  be  signed  and  sealed  by  the  judge,  as 
heretofore,  under  the  provision  at  2  R.  S.  422,  sec.  75. 

When  the  exceptions,  or  the  case  upon  appeal,  have  been  set- 
tled and  copied  out  as  above,  they  must,  under  the  provisions 
of  rule  19,  be  filed  forthwith,  and  within  ten  days  at  the  furthest, 
in  the  office  of  the  clerk  of  the  court,  and  notice  of  such  filing 
should  be  given  to  the  opposite  party.  Any  stay  by  which 
such  party  may  have  been  restrained  from  proceeding  to  enter 
up  his  judgment,  will  thereupon  be  at  an  end,  and  he  will  be 
entitled  to  proceed  to  do  so  in  due  course.  The  decision  of 
the  questions  raised  on  the  exceptions  or  case  as  above,  will 
then  come  on  in  due  form,  in  the  shape  of  an  appeal  to  the  gen- 
eral term ;  as  to  which,  see  hereafter.  The  party  excepting 
should,  accordingly,  address  himself  before-hand  to  the  ques- 
tion of  the  security  which  it  will  be  necessary  for  him  to  give 
upon  the  appeal  so  taken.     If  he  feels  he  can  depend  upon  his 
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opp(Hient's  courtesy,  to  give  him  reasonable  time  to  perfect  that 
security  after  the  actual  entry  of  judgment,  no  further  order 
m\\  be  required.  If,  on  the  contrary,  the  case  be  conducted 
in  a  hostile  spirit,  application  should  be  made  for  a  further  stay, 
suspending  the  issuing  of  execution  on  the  judgment,  when 
signed,  for  a  limited  period,  in  order  to  give  time  for  the  due 
perfection  of  the  appeal.  This  application,  as  in  the  former 
instance,  should,  in  all  cases,  be  made  to  the  judge  who  tried 
the  cause,  and  has  settled  the  bill  of  exceptions,  though,  as  be- 
fore shown,  it  may  be  made  to  any  other,  in  case  of  necessity, 
the  facts  being  shown  by  affidavit,  which  otherwise  is  not  re- 
quisite. The  order  may  be  obtained  ex  parte,  and  must,  of  course, 
be  duly  served.  If  not  obtained  before  judgment  is  actually 
signed,  the  opposite  party  will  be  entitled  to  issue  execution, 
immediately  upon  the  entry  of  such  judgment,  without  regard 
to  the  losing  party's  intention  to  appeal ;  and  he  may  do  so, 
even  if  such  appeal  have  actually  been  taken,  unless  the  neces- 
sary security  have  been  given.  See  hereafter,  under  the  head 
of  Appeals. 

The  old  practice  as  to  a  demurrer  to  the  evidence,  appears 
to  be  entirely  abolished,  or,  to  speak  more  correctly,  super- 
seded by  the  review  upon  exceptions  in  the  manner  above  pre- 
scribed. 


CHAPTER    VIII. 


PBOCEEDINGS  BY  PBEVAILING  PARTY  BETWEEN  TRIAL  AND 

JUDGMENT. 


The  proceedings  to  be  taken  on  the  part  of  the  losing  party, 
before  the  actual  entry  of  judgment,  with  a  yiew  to  obtain  the 
revision  of  the  decision  of  the  court,  jury,  or  referees,  on  ques- 
tions of  fact,  or  to  place  exceptions  on  the  record,  with  the 
view  of  obtaining  a  similar  revision  on  points  of  law,  by  appeal, 
having  thus  been  considered :  the  intermediate  proceedings  that 
are,  or  may  be,  necessary  on  the  part  of  the  prevailing  party, 
remain  to  be  dealt  with,  before  passing  on  to  the  actual  entry 
of  judgment  and  its  consequences,  the  subject  of  the  next  book. 
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The  first  matter  to  be  noticed,  is  the  coarse  to  be  pursued  in 
the  event  of  a  special  verdict,  or  verdict  subject  to  the  opinion 
of  the  court,  or  of  an  order  that  the  cause  be  reserved  for  ar- 
gument or  further  consideration,  of  all  which  proceedings  the 
plaintiff  has  the  carriage. 

The  last  of  these  proceedings,  though  provided  for  by  the 
Code,  seems  to  have  fallen  through  in  practice.   Throughout  the 
whole  of  the  reports,  not  one  single  case  appears  in  direct  relation 
to  the  construction  of  this  provision,  or  arising  under  it.     The 
phraseology  appears  to  have  been  retained  on  the  last  amend- 
ments of  the  Code,  for  no  particular  reason,  further  than  that  it 
was  contained  in  the  measure  of  1849.     To  trial  by  jury,  the 
connection  by  which  it  is  placed,  it  seems  totally  inapplicable, 
inasmuch  as  the  jury,  once  separated,  cannot  be  reassembled. 
It  more  probably  was  intended  to  bear  reference  to  the  power 
of  the  court,  on  trials  of  equity  cases,  or  issues  of  law,  on  which 
the  decision  is  reserved,  to  order  a  re-argument  on  points  on 
which  doubt  is  entertained  ;  or  to  applications  to  the  court  in 
similar  cases,  and  particularly  in  those  of  an  equitable  nature, 
for  settlement  of  the  minutes  of  the  proper  decree  or  order,  be- 
fore its  actual  entry.     In  cases  of  this  description,  it  was  not 
unusual,  under  the  old  practice,  to  have  the  cause  called  on 
afresh,  for  the  'purpose  of  arguing  questions  arising  upon  the 
proposed  minutes,  and  having  them  regularly  disposed  of  by 
the  court,  and  the  words  in  question  may  probably  have  been 
introduced  with  a  view  to  this  practice.     In  the  Code  of  1849, 
they  may  possibly  have  had  the  operation  of  keeping  alive  the 
old  practice  of  entering  a  verdict  subject  to  the  opinion  of  the 
court;  and,  in  that  sense,  their  applicability  to  trial  by  jury 
might  well  have  been  maintained.    Under  the  last  amendments, 
however,  this  practice  being  restored  in  terms,  they  seem  to 
become  surplusage,  except,  possibly,  in  so  far  as  they  may  be 
held  declaratory  of  the  power  of  the  court  to  grant  a  stay  of 
proceedings  upon  the  trial,  until  any  reserved  questions  may 
have  been  disposed  of:  a  point  of  jurisdiction  so  obvious,  that 
it  did  not  seem  to  need  any  declaration  whatever. 

In  ordinary  causes,  no  special  preparation  of  the  minutes  of 
the  judgment  to  be  entered  will  be  necessary.  In  equity  cases, 
however,  or  in  others,  where  the  judgment  embraces  special 
relief,  it  may  be  necessary  or  convenient  for  the  prevailing 
party  to  prepare  his  mmutes  of  the  decree  or  judgment  to  be 
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entered,  and  serve  a  copy  on  the  opposite  party,  with  a  notice 
to  attend  before  the  judge  who  tried  the  cause,  at  some  specified 
time,  in  order  that  such  minutes  may  be  settled  by  him.  The 
opposite  party  may,  of  course,  either  alter  the  minutes  served, 
or  prepare  counter-minutes  on  his  part,  with  a  view  to  such  set- 
tlement The  appointment  being  attended,  the  minutes  on  both 
sides  may  either  be  submitted  to  and  settled  by  the  judge,  at  the 
time,  or  left  with  him  for  settlement  at  his  leisure.  If,  on  his 
settlement  of  such  minutes,  any  questions  arise,  it  is  competent 
for  the  party  dissatisfied  to  bring  such  questions  again  before 
him,  on  an  application  for  a  re^settlement-^notice  being,  of 
course,  given  to  his  opponent.  If,  on  such  re-settlement,  the 
judge  persevere  in  the  view  claimed  to  be  erroneous,  there 
seems  to  be  no  further  remedy,  except  an  appeal  from  his  de- 
cision, in  due  form,  either  in  the  shape  of  one  from  the  judg- 
ment itself,  or  from  his  order  on  the  application  for  a  re-settle- 
ment, which  order  should  be  entered  accordingly,  where  the 
former  course  cannot  be  pursued.  These  proceedings  are  ordi- 
narily, and  will  be  most  conveniently  taken,  before  such  judge 
at  chambers.  There  seems,  however,  no  obstacle  to  their  being 
taken  in  actual  court,  and  to  the  cause  being  put  on  the  calen- 
dar for  that  purpose,  according  to  the  old  practice  in  chancery, 
where  that  course  is  considered  desirable,  though  this  will 
rarely  be  necessary. 

The  foregoing  observations  apply  to  the  settlement  of  the 
minutes  of  a  decree  or  judgment  pronounced,  with  respect  to 
which  no  further  action  is  necessary,  except  the  mere  ministe- 
rial act  of  dictating  the  precise  terms,  in  which  the  judgment 
actually  pronounced  is  to  be  properly  entered.  The  questions 
as  to  special  verdict,  or  verdict  subject  to  the  opinion  of  the 
court,  fall,  however,  under  a  different  category,  inasmuch  as  no 
judgment  can  there  be  entered  at  all,  until  the  questions  thps  re- 
served have  been  duly  disposed  of.  Of  both  these  proceedings, 
the  prevailing  party  has  the  conduct,  and  both  are,  in  all  re- 
spects, the  same  as  under  the  former  practice,  with  this-  dis- 
tinction, that  the  proceeding  by  special  verdict  has  never  been 
intermitted  under  the  code,  since  its  original  passage,  whereas 
the  practice  of  entering  a  verdict  subject  to  the  opinion  of  the 
court,  has  been  in  abeyance  under  the  measures  of  1848  and 
1849,  and  was  only  restored  in  terms  by  the  amendment  of 
1851.     It  may  be  safe,  when  the  case  assumes  either  of  these 
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forms,  to  ask  for  the  entry  of  an  order  that  *^  the  cause  be  re- 
served for  argument  or  further  consideration"  (see  Ball  v.  The 
Syracuse  and  Utica  Railroad  Oompany^  6  How.  198 ;  1  C.  R. 
N.  S.  410) ;  but  it  seems,  in  no  respect,  to  be  absolutely  neces- 
sary. The  very  proceedings  themselves,  import,  in  their  nature, 
a  reservation  of  this  description. 

The  opinion  of  the  court  on  a  verdict  can  only  be  obtained, 
as  under  the  former  practice,  on  a  case  duly  made.  The  case 
for  this  purpose,  must  be  prepared  and  settled,  like  that  on  the 
part  of  the  losing  party,  as  detailed  in  the  last  chapter.  The 
facts  on  which  the  opinion  of  the  court  is  sought,  and  the  ques- 
tions for  their  consideration,  must  be  presented  in  a  manner 
precisely  analogous,  and  no  fresh  observations  appear,  therefore, 
to  be  necessary  upon  the  subject. 

The  mode  of  settlement  of  a  special  verdict  is  also  substan- 
tially the  same  as  respects  the  formal  proceedings,  and  it  is 
therefore  equally  unnecessary  to  do  more  than  to  refer  to  the 
last  chapter  on  that  head.  As  respects,  however,  the  original 
preparation  of  the  document,  a  most  material  distinction  is  to 
be  drawn.  The  evidence  bearing  on  the  points,  on  which  the 
opinion  of  the  court,  or  a  review  of  its  decision  is  sought,  is  not 
only  admissible  but  proper  to  be  stated  upon  a  case,  exactly  as 
that  evidence  was  delivered ;  a  detailed  statement  of  such  evi- 
dence is,  on  the  contrary,  inadmissible  in  the  preparation  of  a 
special  verdict.  The  facts  which  have  been  found  should  alone 
be  stated  on  the  latter,  so  as  to  refer  to  the  court  the  consideration 
of  questions  of  law  only,  unmixed  with  discussions  on  points  of 
fact.  See  Hill  v.  Chvell,  1  Comst.  522 ;  Sisson  v.  Barrett,  2  Comst 
406 ;  Langley  v.  Warner^  3  Comst.  327,  before  cited ;  also  Living- 
ston V.  Eadclyff^,  and  three  other  cases,  2  Comst.  189.  This  dis- 
tinction should  be  carefully  attended  to,  and  the  statement  of 
the  facts  found  by  the  jury,  made  as  succinct  and  clear  as  pos- 
sible, on  the  original  preparation  of  the  document. 

The  case,  or  special  verdict,  when  duly  settled,  must  be  set 
down  for  argument  before  the  special  term  ;  the  latter  in  the 
form  of  a  motion  for  judgment  thereon.  A  copy  of  the  special 
verdict  must  also  be  served  upon  the  opposite  party,  at  least 
eight  days  before  the  argument.  See  rule  31  of  the  supreme 
court.  By  analogy  from  this  rule  it  seems  also  to  be  the  safest, 
nay,  the  only  safe  course  to  serve  such  a  copy  of  a  case  for  the 
opinion  of  the  court,  though  of  course  not  expressly  provided 
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for,  as  the  practice  was  in  abeyance  at  the  time  of  the  passage 
of  that  rule.  The  motion  will  be  an  '*  enumerated"  one,  and 
the  papers  for  the  court  must  be  furnished  by  the  plaintiff. 

The  same  rule  provides  that  cases  reserved  for  argument  or 
further  consideration,  are  also  to  be  so  brought  on,  but  that  no 
case  need  be  prepared  in  writing,  unless  by  direction  of  the  justice 
who  tried  the  cause.  See,  however,  former  observations  as  to 
this  proceeding. 

By  sec.  265,  as  last  amended,  a  power  is  given  to  the  justice 
trying  the  cause,  to  direct  that  cases  of  this  description  shall 


pure  law,  the  provision  may  doubtless  be  beneficial  in  its  work- 
ing. As  yet,  no  decision  appears  upon  the  subject,  the  provision 
being  so  recent.  The  point  is  evidently  one  that  will  rest  in 
the  entire  discretion  of  the  judge,  and,  from  the  nature  of  the 
case,  the  application  seems  to  be  one  on  which  notice  to  the  ad- 
verse party  will  be  requisite.  If  heard  before  the  special  term, 
it  will  not,  of  course,  be  necessary  to  print  the  papers.  If,  on 
the  contrary,  the  general  term  be  the  forum  prescribed,  it 
seems  evident  that  the  papers  must  be  printed,  and  points  re- 
gularly prepared,  according  to  the  practice  in  appeals  to  that 
tribunal,  as  prescribed  by  rule  32.  This  seems  to  follow  as  an 
evident  conclusion  from  the  nature  of  such  hearing,  which, 
although  not  in  the  form  of  an  appeal,  is  evidently,  for  practical 
purposes,  a  substitute  for  that  proceeding,  with  the  omission  of 
the  intermediate  stage  of  a  hearing  at  special  term. 

The  decision  of  either  special  or  general  term,  when  pro- 
nounced, should  be  entered  as  an  order  by  the  prevailing  party, 
who  will  then  proceed  to  sign  judgment  accordingly,  in  due 
course.  It  remains  shortly  to  notice  the  preliminaries  to  this 
latter  proceeding. 

The  bill  of  costs  of  the  prevailing  party  must  of  course  be 
prepared,  and  two  days  notice  of  taxation  must  be  given  to  the 
opposite  party.  The  application  for  an  allowance,  under  sec. 
308,  must  also  be  made  at  this  stage  of  the  cause.  See  both 
these  subjects  fully  considered  in  a  subsequent  chapter,  under 
the  head  of  costs.    They  are,  however,  alluded   to  here,  to 
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forms,  to  ask  for  the  entry  of  an  order  that  '*  the  cause  be  re- 
served for  argument  or  further  consideration"  (see  Ball  v.  The 
Syracuse  and  Utica  Railroad  Company^  6  How.  198 ;  1  C.  R. 
N.  S.  410) ;  but  it  seems,  in  no  respect,  to  be  absolutely  neces- 
sary. The  very  proceedings  themselves,  import,  in  their  nature, 
a  reservation  of  this  description. 

The  opinion  of  the  court  on  a  verdict  can  only  be  obtained, 
as  under  the  former  practice,  on  a  case  duly  made.  The  case 
for  this  purpose,  must  be  prepared  and  settled,  like  that  on  the 
part  of  the  losing  party,  as  detailed  in  the  last  chapter.     The 

Pagfe  432,  Hne  10. 
Express  provision  ii  made  to  this  effect,  bjr  Rule  15  of  the 
supreme  court,  as  recently  amended. 

.ij  tilt?  same  as  respects  the  formal  proceedings,  and  it  is 
therefore  equally  unnecessary  to  do  more  than  to  refer  to  the 
last  chapter  on  that  head.  As  respects,  however,  the  original 
preparation  of  the  document,  a  most  material  distinction  is  to 
be  drawn.  The  evidence  bearing  on  the  points,  on  which  the 
opinion  of  the  court,  or  a  review  of  its  decision  is  sought,  is  not 
only  admissible  but  proper  to  be  stated  upon  a  case,  exactly  as 
that  evidence  was  delivered ;  a  detailed  statement  of  such  evi- 
dence is,  on  the  contrary,  inadmissible  in  the  preparation  of  a 
special  verdict.  The  facts  which  have  been  found  should  alone 
be  stated  on  the  latter,  so  as  to  refer  to  the  court  the  consideration 
of  questions  of  law  only,  unmixed  with  discussions  on  points  of 
fact.  See  Hill  v.  Oovell^  1  Comst.  522 ;  Sisson  v.  Barrett^  2  Comst 
406 ;  I/mgley  v.  Warner^  3  Comst.  327,  before  cited ;  also  Living- 
aton  V.  Badcliff^  and  three  other  cases,  2  Comst.  189.  This  dis- 
tinction should  be  carefully  attended  to,  and  the  statement  of 
the  facts  found  by  the  jury,  made  as  succinct  and  clear  as  pos- 
sible, on  the  original  preparation  of  the  document. 

The  case,  or  special  verdict,  when  duly  settled,  must  be  set 
down  for  argument  before  the  special  term  ;  the  latter  in  the 
form  of  a  motion  for  judgment  thereon.  A  copy  of  the  special 
verdict  must  also  be  served  upon  the  opposite  party,  at  least 
eight  days  before  the  argument.  See  rule  31  of  the  supreme 
court.  By  analogy  from  this  rule  it  seems  also  to  be  the  safest, 
nay,  the  only  safe  course  to  serve  such  a  copy  of  a  case  for  the 
opinion  of  the  court,  though  of  course  not  expressly  provided 
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for,  as  the  practice  was  in  abeyance  at  the  time  of  the  passage 
of  that  rule.  The  motion  will  be  an  ''  enumerated"  one,  and 
the  papers  for  the  court  must  be  furnished  by  the  plaintiff. 

The  same  rule  provides  that  cases  reserved  for  argument  or 
further  consideration,  are  also  to  be  so  brought  on,  but  that  no 
case  need  be  prepared  in  writing,  unless  by  direction  of  the  justice 
who  tried  the  cause*  See,  however,  former  observations  as  to 
this  proceeding. 

By  sec.  265,  as  last  amended,  a  power  is  given  to  the  justice 
trying  the  cause,  to  direct  that  cases  of  this  description  shall 
be  neard  and  decided  at  the  general  term.  Where,  therefore, 
it  is  thought  expedient,  this  direction  may  be  applied  for.  In 
cases  where  the  review  is  sought  on  alleged  errors  of  fact,  the 
transfer  to  the  general  term  seems  inappropriate,  and  the  direc- 
tion will  probably  be  refused  ;  in  those  presenting  questions  of 
pure  law,  the  provision  may  doubtless  be  beneficial  in  its  work- 
ing. As  yet,  no  decision  appears  upon  the  subject,  the  provision 
being  so  recent.  The  point  is  evidently  one  that  will  rest  in 
the  entire  discretion  of  the  judge,  and,  from  the  nature  of  the 
case,  the  application  seems  to  be  one  on  which  notice  to  the  ad- 
verse party  will  be  requisite.  If  heard  before  the  special  term, 
it  will  not,  of  course,  be  necessary  to  print  the  papers.  If,  on 
the  contrary,  the  general  term  be  the  forum  prescribed,  it 
seems  evident  that  the  papers  must  be  printed,  and  points  re- 
gularly prepared,  according  to  the  practice  in  appeals  to  that 
tribunal,  as  prescribed  by  rule  32.  This  seems  to  follow  as  an 
evident  conclusion  from  the  nature  of  such  hearing,  which, 
although  not  in  the  form  of  an  appeal,  is  evidently,  for  practical 
purposes,  a  substitute  for  that  proceeding,  with  the  omission  of 
the  intermediate  stage  of  a  hearing  at  special  term. 

The  decision  of  either  special  or  general  term,  when  pro- 
nounced, should  be  entered  as  an  order  by  the  prevailing  party, 
who  will  then  proceed  to  sign  judgment  accordingly,  in  due 
course.  It  remains  shortly  to  notice  the  preliminaries  to  this 
latter  proceeding. 

The  bill  of  costs  of  the  prevailing  party  must  of  course  be 
prepared,  and  two  days  notice  of  taxation  must  be  given  to  the 
opposite  party.  The  application  for  an  allowance,  under  sec. 
308,  must  also  be  made  at  this  stage  of  the  cause.  See  both 
these  subjects  fully  considered  in  a  subsequent  chapter,  under 
the  head  of  costs.    They  are,  however,  alluded   to  here,  to 
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draw  the  attention  of  the  stadent,  at  this  juncture,  to  the  Decas- 
sity  of  being  fully  prepared  on  the  former  head,  and  of  making 
the  application  for  the  latter  purpose  in  due  time,  where  such 
application  is  admissible. 

In  cases  of  foreclosure  and  partition,  and  others  of  an  analo- 
gous nature,  such  as  equitable  proceedings  for  the  purpose  of 
enforcing  an  account,  &c.,  a  reference  will  probably  be  directed 
at  the  original  hearing,  to  report  the  facts  of  the  case,  for  the 
information  of  the  court,  before  the  final  entry  of  the  judgment 
pronounced.  In  strictness,  these  proceedings  might  be  held  to 
belong  to  this  period  of  the  cause,  but  it  may  be  more  con- 
venient to  notice  them  under  the  head  of  judgment,  to  which 
title  accordingly  their  consideration  is  deferred.  They  are,  in 
fact,  rather  of  a  consequential  than  of  a  preliminary  nature, 
and  answer  to  the  reference  to  a  master  under  a  decree  in 
chancery  under  the  former  practice,  and  to  the  subsequent 
winding  up  of  the  proceedings  under  his  report*  when  made,  by 
means  of  a  final  decree,  or  order  on  further  directions. 
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BOOK    IX. 


OF  JUDGMENT. 


CHAPTER    I. 


OP    JUDGMENT,    GENERALLY    CONSIDERED. 


Bt  the  entry  of  judgment,  in  proper  form,  the  final  decision  of 
any  issue,  whether  of  law  or  of  fact,  is  duly  placed  on  record,  and 
made  available  for  the  purposes  of  enforcement.  By  sec.  245  of 
the  Code,  judgment  is  defined  as  ^^  the  final  determination  of  the 
rights  of  the  parties  in  the  action.'' 

In  ordinary  cases,  the  distinction  between  a  judgment  and  an 
order,  according  to  the  definition  of  the  latter  in  sec  400,  is  so 
broad,  that  little  or  no  risk  of  confusion  arises.  The  touchstone 
of  that  distinction  is,  the  finality  of  the  one,  and  the  interlocutory 
or  consequential  nature  of  the  other.  On  two  points,  however, 
discussions  have  arisen ; — one  as  to  the  nature  of  the  decision  of  the 
court  upon  a  demurrer,  whilst  issues  of  fact  remain  undecided  in 
the  same  cause;  the  other  as  to  that  on  an  application  for  judg- 
ment under  sec.  247 ; — the  view  attempted  to  be  sustained  in  each 
case  being,  that  decisions  of  such  a  nature  are  orders,  and  appeal- 
able from  as  such. 

That  the  decision  on  an  application,  under  sec.  247,  is  a  judg- 
ment, and  not  an  order,  is  settled  by  King  v.  Afford,  6  How.  30 ; 
same  case  (decision  of  general  term),  6  How.  127,  and  Dwirow  v. 
MiUeTj  5  How.  247  ;  3  C.  R.  241 ;  and,  in  the  last  case,  and  also 
in  Sae  v.  The  Washington  Mutual  Insurance  Company,  6  How. 
21,  it  is  further  laid  down,  that  a  judgment  of  this  description,  on 
the  ground  of  the  frivolousness  of  the  adversary's  pleading,  must 
be  applied  for,  in  terms,  as  such,  and  cannot  be  obtained  on  a 
notice  that  an  order  will  be  asked  for.  In  Bat/nor  v.  Olarkj  7 
Barb.  S.  C.  R.  581,  the  same  doctrine  is  maintained;   and  it  is 
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held,  that  an  appeal  from  such  jadgment  lies  to  the  general  term, 
as  in  other  cases. 

In  JBentley  v.  JoneSy  4  How.  335,  8  C.  R.  87,  it  was  held,  on  the 
other  hand,  that  the  decision  of  the  court  on  an  issue  of  law,  even 
when  issues  of  fact  remain  undisposed  of  in  the  same  case,  and 
leave  has  been  given  to  amend,  is  a  judgment,  and  not  an  order, 
and  cannot  be  appealed  from,  as  the  latter.  The  same  case  is, 
however,  equally  conclusive,  that  such  judgment  cannot  be  per- 
fected, so  as  to  become  appealable,  till  after  the  final  determination 
of  all  the  issues  in  the  case :  and  this  view  is  fully  confirmed  by 
Masters  v.  Barnard,  6  How.  113 ;  1  C.  R.  (N.  S.)  407 ;  and  Wood 
V.  Lambert,  3  Sandf.  S.  C.  R.  724 ;  1  C.  R.  (N.  S.)  214.  The  de- 
cision of  the  court  on  the  issue  of  law  appears,  therefore,  to  stand, 
in  the  interim  and  until  the  disposal  of  the  issues  of  fact,  in  the 
anomalous  condition  of  a  judgment  in  posse,  but  of  contingent  and 
suspended  e£fect.  It  seems  clear,  on  the  one  .hand,  that  the  costs 
cannot  be  taxed,  and  a  judgment  roll  filed  under  it  in  usual  course, 
pending  the  other  issues ;  and  equally  so,  on  the  other,  that  some 
entry  must  be  made  on  the  records  of  the  court,  in  order  to  show 
its  action  in  the  matter ;  and,  where  leave  has  been  given  to  amend, 
to  bind  the  opposite  party  by  the  terms  imposed  as  the  condition 
of  that  leave  being  given ;  and  the  form  of  that  entry  will  accord- 
ingly be  hereafter  considered.  If  leave  to  amend  be  refused,  or  if 
the  opposite  party  fail  to  do  so  within  the  time  allowed,  the  jadg- 
ment then  becomes  a  final  determination,  to  all  intents  and  pur- 
poses, and  may  thereupon  be  entered,  and  acted  upon  as  such.  In 
the  meantime,  it  remains  in  abeyance  for  all  practical  purposes. 

Though  partaking,  in  all  cases,  of  the  same  general  characteris- 
tics, the  circumstances  attendant  upon  the  entry  of  judgment  in 
different  cases,  are  of  various  natures,  and  admit  of  many  distinc- 
tions. The  following  has  been  selected  as  the  arrangement  pre- 
senting the  least  complication,  viz.,  to  consider — 

1.  The  general  characteristics  of  the  entry  of  judgment,  applicable 
to  such,  entry  in  all  cases,  and  the  preliminary  and  formal  proceed- 
ings for  that  purpose. 

2«  The  entry  of  judgment  on  confession,  or  default,  actual  or 
imputed. 

3.  The  entry  of  judgment  on  contested  issues. 

4.  The  proceedings  preliminary  to  the  entry  of  judgment,  or 
consequent  thereon,  before  execution,  in  cases  where  further  action 
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or  inquirj  is  necessary,  before  the  direction  ^ven  by  the  conrt  can 
be  fully  carried  into  effect. 

5.  The  setting  aside  of  judgment,  by  interlocutory  proceeding, 
irhere  practicable. 

N.  B. — ^The  consequential  proceedings,  in  relation  to  judgment 
entered  up  against  joint  debtors  not  served  with  process,  with  a 
▼iew  to  its  subsequent  enforcement  against  those  parties,  will  like- 
wise be  considered  in  a  supplementary  chapter,  at  the  close  of  this 
division  of  the  work. 

The  first  of  the  heads  above  proposed,  will  accordingly  be  entered 
upon  in  the  remaining  portion  of  the  present  chapter,  the  others 
forming  the  subject  of  those  immediately  succeeding. 

Where  the  cause  has  been  tried,  and  the  original  judgment  roll 
filed  in  any  particular  county,  the  judgment  on  an  appeal,  must  be 
perfected,  and  the  roll  filed  in  the  same  clerk's  office.  If  entered 
elsewhere,  although  in  the  county  where  the  appeal  has  been  de- 
cided, it  will  be  irregular. — Andrews  v.  Durant,  6  How.  191. 

The  first  point  to  be  considered,  with  reference  to  the  entry  of 
judgment  in  general,  is  the  notice  of  taxation  of  the  costs  of  the 
prevailing  partjr ;  an  essential  preliminary,  in  all  cases  where  a 
notice  of  appearance  has  been  given,  or  proceedings  have  been  taken 
in  the  suit,  by  the  opposite  party.  The  giving  of  this  notice  is 
made  a  matter  of  necessity  by  sec.  311 ;  and  the  period  of  two 
days  is  there  expressly  prescribed  for  the  purpose.  In  Whipple  v. 
WiUiamSy  4  How.  28,  a  notice,  served  on  Saturday  evening  for 
Monday  morning,  was  accordingly  held  to  be  bad ;  though,  whether 
the  principle  there  laid  down,  that,  in  all  cases  where  the  time  fixed 
is  lees  than  a  week,  Sunday  should  be  excluded  from  the  calcula- 
tion, seems  somewhat  questionable.  It  is  clear  that,  in  that 
case,  the  notice  was  wrong;  because,  under  sec.  407,  whether 
read  alone,  or  in  connection  with  Rule  68  of  the  late  Rules  of 
the  supreme  court,  as  saved  by  sec.  469,  the  day  of  service  of  such 
notice  was  to  be  excluded  from  the  computation ;  and,  therefore,  the 
two  days'  notice,  as  always  prescribed,  had  not  been  given.  The 
proper  course  is,  doubtless,  to  give  such  a  notice,  as  that,  in  all 
cases,  two  clear  days  may  intervene.  A  notice  served  on  the 
Saturday  should  accordingly  be  for  the  Tuesday  following ;  and 
inasmuch  as,  under  the  same  section,  Sunday,  wh^  it  is  the  last 
day,  must  be  excluded  from  the  computation,  a  notice  served  on  a 
Thursday,  should  be  for  the  Monday  then  next. 

In  aU  cases  where  "notice  of  appearance  has  been  given  by  the 
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defendant,  he  ifl,  under  sec.  414,  entitled  to  notice  of  taxation  of 
his  adversary's  costs,  whether  he  have  or  have  not  pleaded  in  the 
action.  Under  the  Code  of  1848,  this  appears  to  have  been  a 
matter  of  doubt ;  and  accordingly,  in  Richards  v.  Swetsxr^  8  How. 
413, 1  C.  R-  lir,  and  Wilcox  v.  Curtis,  1  C.  R.  127,  the  defend- 
ant, not  having  answered,  was  held  not  to  be  entitled  to  notice  of 
taxation ;  although,  in  the  latter  case,  notice  of  appearance  had 
been  given,  and  proceedings  in  the  cause  had  been  taken  on  his 
behalf.  That  such  notice  is  necessary,  in  all  cases  where  notice  of 
appearance  has  been  given,  is  now  clearly  established  by  the  cases 
about  to  be  cited,  which  all  concur  in  holding  that  such  notice  is  a 
matter  of  necessity,  and  that  the  omission  to  give  it  is  a  serioos 
irregularity.  The  only  difference  has  been  as  to  the  effect  of  sach 
omission,  and  whether  it  is,  or  is  not,  an  error  capable  of  correction. 

The  stricter  view  is  taken  in  the  cases  of  Elson  v.  The  New 
York  Equitabh  Insurance  Company^  2  Sandf.  S.  C.  R.  654,  2  C. 
R.  80,  and  The  Bank  ofMassillon  v.  Dwight^  2  C.  R.  49;  in  both 
of  which,  such  omission  was  held  to  be  a  fatal  defect ;  and  the 
judgments  entered  were  set  aside  accordingly.  Similar  views  weie 
likewise  entertained  in  Dohe  v.  Peek,  1  C.  R.  54,  though  the  point 
was  not  there  directly  passed  upon  by  the  court. 

The  contrary  proposition,  i.e.,  that,  though  clearly  an  irrega- 
larity,  such  omission  is,  nevertheless,  not  a  fatal  defect,  but  that  a 
re-taxation  maybe  ordered,  as  under  the  old  practice,  is  maintained 
in  Richards  v.  Swetsser,  8  How.  418 ;  1  C.  R.  117 ;  GoldsmiA  v. 
Marpe,  2  C.  R.  49 ;  7  L.  0.  351 ;  i>Kc  v.  Paimer,  5  How-  288;  8 
C.  R.  214 ;  Hughes  v.  Mulvey,  1  Sandf.  S.  C.  R.  92 ;  and  Tracy  v. 
Humphrey,  1  C.  R.  (N.  S.)  197.  See,  also.  Ford  v.  Monroe,  6 
How.  204 ;  10  L.  0. 155.  In  all  of  the  fonner  cases,  a  readjust- 
ment of  the  costs  was  considered  to  be  the  proper  course ;  and  it 
was  held,  that,  by  means  of  such  readjustm^t,  the  irregularity 
might  be  cured ;  the  judgment  remaining  valid  for  all  othw  pur- 
poses. The  motion  for  that  purpose  must,  however,  be  made 
forthwith,  and,  at  all  events,  before  payment  of  the  amount 
taxed.  Delay  or  payment  of  that  amount  has  been  held  to  be  a 
waiver  of  the  right  to  make  such  motion. — Colhmb  v.  Oaldwdl,  5 
How.  886 ;  Schermerhom  v.  Van  Voast,  5  How.  468.  See,  like- 
wise, Harris  v.  ScofieU,  MS.,  noticed  at  6  How.  207,  in  die 
Report  of  Ford  v.  Monroe.  Where,  however,  a  bill  of  costs  was 
paid  to  the  clerk  of  the  defendant's  attorneys,  the  day  before 
motion  papers  were  served,  for  a  retaxation  on  the  ground  that  an 
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iDBaffioient  allowance  had  been  made  in  respect  of  witnesses'  fees ; 
a  retazation  was  granted.  There  was»  it  was  said,  no  pretence 
that  the' clerk's  receipt  was  intended  as  a  bar  to  any  right  on  the 
part  of  the  defendant  to  question  the  correctness  of  the  taxation* 
It  was  even  held  by  the  learned  judge  who  decided  the  case,  that, 
under  the  circumstances,  "  there  could  be  no  objection  to  the  de* 
fendants'  attorneys  receiving  what  the  plaintifis  admitted  was  their 
dae.  The  present  motion  is  based  upon  the  supposition  that  they 
were  entitled  to  more.  I  tfiink  they  were  not  precluded  from 
making  it,  by  payment  of  the  sum  taxed,  to  their  clerk."  Of  course, 
applications  of  this  nature  are  matters  resting  entirely  in  the  dis- 
cretion of  the  court,  and  each  case  must  depend  upon  its  own 
peculiar  circumstances. 

On  settling  the  costs,  interest  on  the  amount  of  the  sum  recovered, 
from  the  time  of  the  verdict  or  report  until  the  entry  of  judgment, 
IB,  und^  sec.  810,  to  be  computed  by  the  clerk,  and  added  to  the 
eosts  of  the  prevailing  party.  A  calculation  of  such  interest  must, 
of  course,  be  ready  against  the  taxation,  in  order  to  its  being  duly 
inserted.  It  is  singular  that  this  section  is  totally  silent  as  to  an 
amount  found  due  by  a  judge,  on  his  decision,  in  a  cause  tried  by 
the  court.  If  the  rule,  '^eocpr^sm  umw,"  &c.,  were  to  prevail  in 
all  its  strictness,  it  might  be  contended  that  interest  could  not  be 
added  taan  amount  so  found  due ;  but  this  would  lead  to  so  mani- 
fest an  absurdity  in  practice,  that  the  objection  can  scarcely  be 
anticipated. 

The  usual  notice  of  taxation,  or  rather  of  adjustment  by  the 
elerk,  includes,  as  of  course,  the  calculation  of  interest  as  above. 
The  reader  must,  however,  be  careful  not  to  confound  this  notice 
with  that  of  the  assessment  of  damages,  on  the  entry  of  judgment 
by  default,  where  the  complaint  is  not  sworn  to;  a  proceeding 
treated  of,  under  its  proper  head,  in  the  succeeding  chapters. 

The  proper  form  of  the  notice  of  adjustment  will  be  found  in  the 
Appendix.  It  need  not,  in  strictness,  be  accompanied  by  a  copy 
of  the  costs. — Oildersleeve  v.  Hahey^  8  Sandf.  S.  C.  R.  756 ;  1  C* 
R.  (N.  S.)  126.  The  more  usual  and  correct  practice  is,  however, 
to  serve  such  copy ;  and,  on  delivering  the  decision  last  cited,  it 
viras  stated  that  the  superior  court  would  direct  a  rule  to  be  entered 
to  that  effect,  in  future  cases.  The  sulTject  in  general,  and  the 
form  and  concomitants  of  the  bill  to  be  taxed,  and  of  the  necessary 
affidavit  of  disbursements,  will  be  found  further  considered  in  a 
subsequent  chapter,  under  the  head  of  Ckwts. 
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The  notice  having  been  thus  giren,  the  attorney  for  the  preTail- 
ing  party  must  attend  at  the  time  and  place  appointed ;  as,  if  he 
omit  to  do  80,  and  his  adversary  be  present,  the  notice  will,  of 
course,  fall  to  the  ground,  and,  if  insisted  on,  must  be  renewed  for 
the  full  period.  If,  on  the  contrary,  the  other  side  fail  to  attend, 
the  attorney  for  the  prevailing  party  may  proceed  ex  pariej  and 
may  complete  his  taxation,  after  a  reasonable  delay,  at  the  dis- 
cretion of  the  clerk. 

In  most  cases,  taxation  by  the  clerk  is  accepted  by  the  parties  as 
final.  His  decision  is,  however,  reviewable,  on  application  to  a 
judge  of  the  court,  at  chambers  or  otherwise.  Where  practicable, 
^is  review  frequently  takes  place,  by  the  attorneys  on  both  sides 
going  before  a  judge  at  chambers  immediately,  obtaining  his 
opinion  upon  the  particular  point  in  controversy,  and  then  return- 
ing to  complete  the  taxation ;  a  most  convenient  practice,  where  it 
can  be  adopted.  If  not,  that  revision  may  be  obtained  by  means 
of  a  motion  for  a  retaxation.  This  course  is  admissible  under  the 
inherent  powers  of  the  court,  although  no  special  provision  is  made 
by  the  Code  upon  the  subject. — Whipple  v.  Williams,  4  How.  28, 
before  cited.  See,  also,  note  at  S  C.  R.  124 ;  by  which  it  is  laid 
down,  in  addition,  that  a  motion  for  this  purpose  can  only  be  enter- 
tained at  a  special  term.  This  rule  is,  however,  inapplicable  to  the 
first  district,  in  which,  under  sec.  401»  the  application  can  unques- 
tionably be  made  out  of  court. 

The  costs  having  been  thus  adjusted,  and  the  amount  for  which 
judgment  is  to  be  entered  up  determined  by  calculation,  the  next 
proceeding  is  to  complete  that  entry  in  due  form.  The  essential 
requisites  of  the  judgments  to  be  entered*  in  different  cases,  and 
under  different  circumstances,  will  be  considered  in  the  succeedmg 
chapters ;  the  observations  in  the  present  being  strictly  confined  to 
the  formal  proceedings  for  that  purpose,  as  applicable  to  judgments 
in  general,  without  distinction  as  to  their  peculiar  nature  or  effect. 

The  attorney  for  the  party  prevailing,  should  always  be  prepared 
with  the  documents  necessary  to  form  a  proper  judgment  roll, 
although,  in  strictness,  this  is  not  his  duty,  but  that  of  the  clerk, 
who  is  responsible  for  the  correctness  of  the  entry. — BeMuil  y. 
Smrris^  2  Sandf.  S.  C.  R.  641 ;  1  C.  R.  125.  See,  also,  a  similar 
principle  as  to  the  clerk's  responsibility,  in  Neale  v.  Berrykilly  4 
How.  16 ;  Lynde  v.  Cowenhoven^  4t  How.  327 ;  Diun/  v.  Soyty  1 
C.  R.  (N.  S.)  286.  It  is,  however,  so  important  to  the  regularity 
of  ulterior  proceedings  that  a  proper  judgment  roll  should  be  filed, 
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that  the  attorney  sigmng  judgment  can  never  safely  neglect  to  see 
that  its  proper  component  parts  are  all  duly  included.  The  almost 
QDiyersal  practice  is,  therefore,  for  snch  attorney  to  prepare  and 
make  ap  such  judgment  roll  in  person. 

The  taxation  of  the  costs  being  completed,  the  formal  entry  of 
judgment  by  the  clerk,  under  sec.  280,  in  a  book  to  be  kept  by  him 
for  that  purpose  as  provided  by  sec  279,  is,  in  strictness,  the  next 
proceeding.  This  entry  must  ^^  specify  clearly  the  relief  granted, 
or  other  determination  of  the  action.''  The  making  of  it  rests, 
however,  within  the  peculiar  province  of  the  clerk,  and  is  frequently 
done  by  him  afterwards,  at  lus  leisure ;  though,  of  course,  the  par- 
ties have,  if  insisted  on,  the  right  to  see  that  it  is  properly  made,  as 
being,  as  in  fact  it  is,  essential  to  the  due  perfection  of  the  judgment. 

This  entry  being  made,  or  considered  as  having  been  made,  the 
judgment  roll  is  then  made  up  and  filed  ;  the  component  parts  of 
which  are  thus  prescribed  by  sec.  281 : 

§  281.  Unless  the  party  or  his  attorney  shall  furnish  a  judgment 
roll,  the  clerk,  immediately  after  entering  the  judgment,  shall  attach 
together  and  file  the  following  papers,  which  shall  constitute  the 
judgment  roll. 

1.  In  case  the  eomplaint  be  not  answered  by  any  defendant,  the 
nunmons  and  complaint,  or  copies  thereof,  proof  of  service,  aud  that 
no  answer  has  been  received,  the  report,  if  any,  and  a  copy  of  the 
judgment. 

2.  In  all  other  cases,  the  summons  pleadings,  or  copies  thereof,  and 
a  copy  of  the  judgment,  with  any  verdict  or  report,  the  offisr  of  the 
defendant,  exceptions,  case,  and  all  orders  and  papers  in  any  way 
iuTolving  the  merits,  and  necessarily  affeoting  the  judgment. 

By  section  373,  special  provisions  are  made  as  follows,  in  relation 
to  the  entry  of  judgment,  in  cases  where  a  controversy  has  been 
submitted  without  action  under  sec.  872,  and  as  to  the  component 
parts  of  the  judgment  roll  under  those  circumstances. 

§  373.  Judgment  shall  be  entered  in  the  judgment  book,  as  in 
other  cases,  but  without  costs  for  any  proceeding  prior  to  notice  of 
trial.  The  case,  the  submission,  and  a  copy  of  the  judgment,  shall 
constitute  the  judgment  roll. 

It  will  be  seen  that,  under  these  provisions,  every  pleading  or  pro- 
ceeding in  the  cause  bearing  directly  upon  the  issue  decided,  must  be 
included  in  the  roll,  which  thus,  in  fact,  contams  a  complete  epitome 
of  the  cause,  from  its  commencement  to  its  termination.    In  the 
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previous  Codes  all  orders  relative  to  a  change  of  parties  were  like- 
wise to  form  part  of  the  judgment  roll^  but,  on  the  last  amendment, 
this  clause  was  stricken  out.  Where  possible,  the  original  papers 
should  in  all  cases  be  used,  and  those  on  the  files  of  the  court  wiO, 
on  a  request  to  that  effect,  be  procured  by  the  clerk,  for  that  pur- 
pose. 

If  the  opposite  party  have  neglected  to  file  his  pleading,  he  may 
be  compelled  to  do  so,  under  the  provisions  of  sec.  416.  ' 

He  is  not,  however,  bound  to  notify  his  adversary  of  his  compliance 
with  that  order,  but  the  latter  must  ascertain  the  fact,  by  reference 
to  the  files  of  the  court.— i>uoy  y.  Hbyt,  1  C.  R.  (N.  S.)  286.  See 
likewise,  on  the  subject  of  filing  pleadings  as  above,  Toomey  y. 
ShteldSy  9  L.  0.  66 ;  Short  v-  May,  2  Sandf.  S.  C.  R.  689;  8C. 
R-  307  ;  and  BenneU  v.  DeUichery  8  C.  R.  IIT. 

If,  however,  the  original  papers  on  either  side  be  not  procurable, 
copies  may  be  used. 

In  the  code  of  1849,  provision  was  made,  specially  enabling  a 
defendant  to  make  use  of  the  copies  served  on  him  by  the  plamtiff, 
but  this  provision  has  now  been  stricken  out,  being  clearly  super- 
fiuous.  Where  amendments  have  taken  place,  the  amended  pleadings 
only  are  necessary.  The  filing  of  the  original  and  superseded  docu. 
ments  will,  in  this  case,  be  clearly  unnecessary  and  might  even  be 
held  vexatious,  as  imposbg  additional  expense,  on  obtaining  a  tran- 
script of  the  judgment  record,  for  the  purposes  of  an  appeal,  if 
taken. 

If  a  writ  of  .inquiry,  or  reference,  be  necessary  for  the  inf<n^ 
mation  of  the  court,  previous  to  the  final  entry  of  judgment ;  of 
course  the  process  or  order  for  that  purpose,  with  the  return  or  re- 
port thereon,  will  also  form  component  parts  of  the  roll.  See  post, 
chapter  IV.  of  the  present  book. 

To  the  pleadings  and  proceedings  thus  collected,  and  arranged, 
as  they  should  be,  in  due  order,  must  be  added  the  decision  of  the 
court,  or  referees,  where  given  in  writing,  or  an  extract  from  the 
clerk's  minutes  of  the  decision,  in  the  former  case,  where  that  de- 
cision has  been  orally  pronounced,  or  of  the  verdict  of  the  jury, 
where  the  trial  has  taken  place  in  that  form. 

In  the  Schenectady  and  Saratoga  Plank  Boad  Company  v. 
Thatcher,  6  How.  226, 1  C.  R.  (N.  S.)  880,  it  was  held  that,  even 
where  the  decision  of  the  court  has  been  given  in  writing,  and  has 
f<Hrmed  part  of  the  judgment  roll,  a  copy  of  the  entry  of  the  judg- 
ment made  by  the  clerk,  in  tiie  judgment  book,  is  also  a  necessary 
component  part  of  the  former,  as  being  ^^  the  only  record-evidence 
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tbat  judgment  has  been  perfected ;"  and  the  judgment  roll,  in  that 
case,  was  accordingly  held  to  be  defective*  This  requisite  should, 
therefore,  be  complied  with,  in  all  instances. 

It  was  likewise  held,  in  the  same  case,  that  the  clerk  had  erred 
in  attaching  to  the  roll  IJhe  bill  of  costs,  tiie  notice  of  adjustment, 
and  the  aiBidavit  of  disbursements  and  attendance  of  witnesses.  It 
was  held  that  these  properly  constituted  no  part  of  the  roll.  The 
clerk,  under  sec.  311,  is  to  insert  ^^  the  sum  of  the  charge  for  costs, 
&c.  The  amount  only  is  to  be  inserted,  aaotd  not  the  papers  ne- 
ceasarily  used  in  ascertaining  such  amount.'' 

There  is,  certainly,  much  force  in  the  argument  by  which  this 
last  yiew  is  sustained,  as  regards  the  additional  expense  to  the  par* 
ties,  in  case  of  appeal,  and  the  inconvenience  of  encumbering  the 
record  with  useless  matter.  It  has,  however,  been  a  very  usual 
practice  to  include  the  foregoing  in  the  record,  and  likewise  any 
order  for  an  additional  allowance,  under  sec.  808 ;  and  it  seems 
somewhat  questionable,  as  to  whether  the  safer  course  may  not 
be  to  continue  the  latter  practice,  at  all  events,  if  not  the  former, 
imtil  the  views  in  the  above  case  be  confirmed  by  additional  au- 
thority. 

To  these  different  papers,  when  duly  brought  together,  must  be 
added  the  ^'  Postea,"  or  formal  entry  of  the  judgment  itself,  the 
forms  of  which,  in  each  different  case,  will  be  considered  in  the 
succeeding  chapters.  The  whole  of  these  documents  must  then  be 
attached  togellier,  endorsed,  and  filed ;  and,  when  so  filed,  they 
constitute  the  complete  record,  which  differs  little,  if  at  all,  from 
that  made  up  under  the  former  practice,  mutatis  mutandis.  See 
as  to  the  latter,  Kanouae  v.  Martinj  8  Sandf.  S.  C.  R.  698, 
8C.R.124. 

Under  ordinary  circumstances,  and  where  ordinary  vigilance  has 
been  used  in  obtaining  a  proper  order  to  stay  proceedings,  for  liie 
purpose  of  making  a  case  or  exceptions,  in  order  to  an  appeal, 
or  motion  for  a  new  trial,  those  papers  will  be  completed  and  ready 
to  be  included  in  the  judgment  roll  at  the  time  of  its  filing.  In  the 
event,  however,  of  any  negligence  on  the  part  of  the  party  apply- 
ing for  a  review  to  obtain  a  stay  in  due  time,  or  of  a  refusal  by  the 
judge  to  grant  further  time  for  that  purpose,  it  is  competent  for  the 
oonrt  to  order  those  documents  to  be  annexed  to  the  record  at  any 
subsequent  period.  Benoml  v.  Harris^  2  Sandf.  S«  C.  R.  641 ; 
2  C.  R.  71 ;  Lynde  v.  Qnoenhoven^  4  How.  327.  In  the  Schenec- 
tady and  Saratoga  Plank  Hood  Company  v.  Thatcher^  6  How.  226^ 


444  JUDOBiENT,  GENERALLY  CONSIDERED. 

1  C.  R.  (N.  S.)  880,  above  cited,  it  was  likewise  held  that,  where 
the  bill  of  exceptions,  though  filed,  had  been  omitted  in  making  up 
the  judgment  roll,  but  had  been  attached  afterwards,  that  docu- 
ment, when  so  attached,  became  part  of  the  roll. 

Under  the  Code  of  1849  it  was  provided,  by  section  266,  that  the 
judgment  to  be  entered  on  the  verdict  of  the  jury,  was  to  be  ^'  final 
after  the  expiration  of  four  days,"  unless  the  court  ordered  the 
cause  to  be  reserved  for  argument  or  further  consideration,  or 
granted  a  stay  of  proceedings.  This  provision  has  been  left  out 
on  the  two  last  amendments,  the  analogous  one  in  sec.  268,  giving  ten 
days  for  the  purposes  of  taking  exceptions  to  a  decision  of  the 
court,  still  remaining.  It  seems  to  have  been  contended  that  these 
provisions  of  themselves  operated  as  a  stay  of  proceedings,  pro 
tantOj  and  that  judgment  could  not  be  entered  up  at  all,  until  after 
the  expiration  of  the  periods  thus  granted.  The  contrary  of  this 
proposition,  and  the  aflirmative,  that  the  prevailing  party  has  '^  a 
clear  right  to  have  his  judgment  entered  up,  and  the  roll  filed, 
immediately  on  the  decision  being  made,  unless  his  proceedings  are 
stayed  by  an  order  for  that  purpose,''  is  established  by  the  two 
cases  of  Lynde  v.  Chwenhoven^  and  Russdl  v.  Harrisj  last  cited. 
The  same  was  distinctly  held  in  Droz  v.  Lakeyy  2  Sandf.  S.  C.  R. 
681,  2  C.  R.  88,  it  being  held,  with  equal  distinctness,  that  the 
entry  of  such  judgment,  and  the  period  fixed  as  above,  did  not  pre- 
clude the  losing  party  from  proceeding  to  review  such  judgment, 
provided  he  applied  for  and  obtained  a  stay,  in  due  course  and 
within  the  term  limited  ;  and  this  last  proposition  is  distinctly 
affirmed,  and  the  power  of  the  court  to  grant  a  review,  under  the 
enabling  provisions  of  section  173,  notwithstanding  tilie  i^parent 
limitation,  is  asserted  in  IVaver  v.  JSilvemaily  2  C.  R.  96,  although 
in  that  case  the  attorney  had  mistaken  the  practice,  and  had  obtained 
the  stay  from  a  county  judge,  which  stay  was  irregular,  inasmuch 
as,  under  sec.  401,  such  judge  has  no  power  to  stay  proceedings 
after  verdict. 

The  judgment  roll  having  been  duly  made  up  and  filed  as  above, 
must  also  be  signed  by  the  clerk,  which  signature  is  necessary  in 
all  cases,  and  is  imperatively  so  with  reference  to  judgments  entered 
upon  confession,  which,  under  sec.  384,  must  be  so  signed  by  en- 
dorsement upon  the  statement  there  required,  as  an  essential  con- 
dition to  their  validity.  In  Manning  v.  Ouyon^  1  C.  R.  48,  it  was 
held  that  an  omission  on  the  part  of  the  clerk  to  sign  the  record, 
was  a  fatal  defect,  and  one  that  could  not  afterwards  be  supplied  by 
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the  coart,  or  waived  by  the  opposite  party.  In  Benouil  v.  Harrisy 
howeyer,  2  Sandf.  S.  C.  R.  641^  1 C.  R.  125,  the  principle  is  laid 
down,  as  before  stated,  that  the  court  will  sustain  a  judgment,  not- 
withstanding errors  of  the  clerk,  but  directing  the  necessary  amend- 
ments ;  and,  in  Nede  v.  BerryhiU^  4  How.  16,  it  was  also  solemnly 
decided  that  the  parties  to  an  action  will  not  be  allowed  to  suffer 
by  the  omissions  or  mistakes  of  a  clerk,  attorney,  or  other  oflScer  of 
the  court,  where  a  substantial  right  is  involved ;  and  an  amend- 
ment was  there  directed  in  a  judgment  by  confession  omitted  to  be 
signed  by  the  clerk,  notwithstanding,  and  in  derogation  of  the 
rights  of  subsequent  judgment  creditors^  whose  charges  had  been 
regularly  perfected.  The  latter  principle  may,  therefore,  be  fairly 
considered  as  established. 

The  judgment,  when  entered  and  signed  as  above,  is  then  perfect, 
80  far  as  regards  its  due  record,  and  its  effect  on  other  proceedings 
in  the  court  in  which  it  is  entered.  As  regards  however  its  en- 
forcement, whether  by  the  active  remedy  of  execution,  or  by  the 
passive  operation  of  a  lien  on  the  property  of  the  party  against 
whom  it  is  rendered,  the  further  ceremony  of  docketing  is  neces- 
sary ;  and,  to  accomplish  these  several  purposes,  it  must  be  so 
docketed  in  every  county  into  which  execution  is  proposed  to  be 
issued,  (V.  sec.  287,)  or  in  which  the  judgment  debtor  has  property 
which  may  be  affected  by  such  lien.  In  Eaverly  v.  Becke^  4  Comst. 
169,  a  mistake  on  the  part  of  a  judgment  creditor,  in  not  duly 
docketing  his  judgment  in  the  proper  county,  was  held  not  to  affect 
his  lien  on  certain  lands,  the  purchaser  of  which  had  notice  of  the 
judgment,  supposed  it  to  be  valid,  and  had  undertaken  to  pay  it  as 
part  of  bis  purchase  money.  He  held  the  lands  subject  to  an 
equitable  lien,  and  that,  although  the  judgment  eventually  turned 
out  to  be  for  a  larger  amount  than  he  had  supposed,  at  the  time 
of  his  purchase. 

The  provisions  of  the  Code  in  the  respect  to  the  docketing 
and  lien  of  judgments  are  contained  in  section  282,  and  run  as 
follows : 

§  282.  On  filing  a  judgment  roll  upon  a  judgment,  directing  in 
whole  or  in  part  the  payment  of  money,  it  may  be  docketed  with  the 
clerk  of  the  county  where  it  was  rendered,  and  in  any  other  county, 
upon  the  filing  with  the  clerk  there(|f  a  transcript  of  the  original 
*'  docket,^'  and  shall  be  a  lien  on  the  real  property  in  the  eounty 
where  the  same  is  docketed,  of  every  person  against  whom  any  such 
judgment  shall  be  rendered,  and  which  he  may  have  at  the  time  of 
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1  C.  R.  (N.  S.)  380,  above  cited,  it  was  likewise  held  that,  where 
the  bill  of  exceptions,  though  filed,  had  been  omitted  in  making  np 
the  judgment  roll,  but  had  been  attached  afterwards,  that  docu- 
ment, when  so  attached,  became  part  of  the  roll. 

Under  the  Code  of  1849  it  was  provided,  by  section  266,  that  the 
judgment  to  be  entered  on  the  verdict  of  the  jury,  was  to  be  ''final 
after  the  expiration  of  four  days,"  unless  the  court  ordered  the 
cause  to  be  reserved  for  argument  or  further  consideration,  or 
granted  a  stay  of  proceedings.  This  provision  has  been  left  oat 
on  the  two  last  amendments,  the  analogous  one  in  sec.  268,  giving  ten 
days  for  the  purposes  of  taking  exceptions  to  a  decision  of  the 
court,  still  remaining.  It  seems  to  have  been  contended  that  these 
provisions  of  themselves  operated  as  a  stay  of  proceedings,  pro 
tantOj  and  that  judgment  could  not  be  entered  up  at  all,  untQ  after 
the  expiration  of  the  periods  thus  granted.  The  contrary  of  this 
proposition,  and  the  affirmative,  that  the  prevailing  party  has  "a 
clear  right  to  have  his  judgment  entered  up,  and  the  roll  filed, 
immediately  on  the  decision  being  made,  unless  his  proceedings  are 
stayed  by  an  order  for  that  purpose,"  is  established  by  the  two 
cases  of  Lynde  v.  (hwenhoven^  and  Russell  v.  Harris^  last  cited. 
The  same  was  distinctly  held  in  Droz  v.  Lakey^  2  Sandf.  S.  C.  R. 
681,  2  C.  R.  88,  it  being  held,  with  equal  distinctness,  that  the 
entry  of  such  judgment,  and  the  period  fixed  as  above,  did  not  pre- 
clude the  losing  party  from  proceeding  to  review  such  judgm^t, 
provided  he  applied  for  and  obtained  a  stay,  in  due  course  and 
within  the  term  limited ;  and  this  last  proposition  is  distinetly 
affirmed,  and  the  power  of  the  court  to  grant  a  review,  under  the 
enabling  provisions  of  section  ITS,  notwithstanding  the  apparent 
limitation,  is  asserted  in  Traver  v.  Silvemail^  2  C.  R.  96,  aldioogh 
in  that  case  the  attorney  had  mistaken  the  practice,  and  had  obtained 
the  stay  from  a  county  judge,  which  stay  was  irregular,  masmnch 
as,  under  sec.  401,  such  judge  has  no  power  to  stay  proceedings 
after  verdict. 

The  judgment  roll  having  been  duly  made  up  and  filed  as  above, 
must  also  be  signed  by  the  clerk,  which  signature  is  necessaiy  in 
all  cases,  and  is  imperatively  so  with  reference  to  judgments  entered 
upon  confession,  which,  under  sec.  384,  must  be  so  signed  by  en- 
dorsement upon  the  statement  there  required,  as  an  essential  con- 
dition to  their  validity.  In  Manning  v.  Ouyon,  1  C.  R.  48,  it  was 
held  that  an  omission  on  the  part  of  the  clerk  to  sign  the  record, 
was  a  fatal  defect,  and  one  that  could  not  afterwards  be  supplied  by 
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the  court,  or  waived  by  the  opposite  party.  In  Benouil  v.  Harris^ 
however,  2  Sandf.  S.  C.  R.  641, 1 C.  R.  125,  the  principle  is  laid 
down,  as  before  stated,  that  the  court  will  sustain  a  judgment,  not- 
withstanding errors  of  the  clerk,  but  directing  the  necessary -amend- 
ments ;  and,  in  Nsde  v.  BerryhiU^  4  How.  16,  it  was  also  solemnly 
decided  that  the  parties  to  an  action  will  not  be  allowed  to  suffer 
by  the  omissions  or  mistakes  of  a  clerk,  attorney,  or  other  officer  of 
the  court,  where  a  substantial  right  is  involved ;  and  an  amend- 
ment was  there  directed  in  a  judgment  by  confession  omitted  to  be 
signed  by  the  clerk,  notwithstanding,  and  in  derogation  of  the 
rights  of  subsequent  judgment  creditors;,  whose  charges  had  been 
regularly  perfected.  The  latter  principle  may,  therefore,  be  fairly 
considered  as  established. 

The  judgment,  when  entered  and  signed  as  above,  is  then  perfect, 
80  far  as  regards  its  due  record,  and  its  effect  on  other  proceedings 
in  the  court  in  which  it  is  entered.  As  regards  however  its  en- 
forcement, whether  by  the  active  remedy  of  execution,  or  by  the 
passive  operation  of  a  lien  on  the  property  of  the  party  against 
whom  it  is  rendered,  the  further  ceremony  of  docketing  is  neces- 
sary ;  and,  to  accomplish  these  several  purposes,  it  must  be  so 
docketed  in  every  county  into  which  execution  is  proposed  to  be 
issaed,  (V.  sec.  287,)  ot  in  which  the  judgment  debtor  has  property 
which  may  be  affected  by  such  lien.  In  Haverly  v.  Becke^  4  Comst. 
169,  a  mistake  on  the  part  of  a  judgment  creditor,  in  not  duly 
docketing  his  judgment  in  the  proper  county,  was  held  not  to  affect 
his  lien  on  certain  lands,  the  purchaser  of  which  had  notice  of  the 
judgment,  supposed  it  to  be  valid,  and  had  undertaken  to  pay  it  as 
part  of  his  purchase  money.  He  held  the  lands  subject  to  an 
equitable  lien,  and  that,  although  the  judgment  eventually  tumed 
out  to  be  for  a  larger  amount  than  he  had  supposed,  at  the  time 
of  his  purchase. 

The  provisions  of  the  Code  in  the  respect  to  the  docketing 
and  lien  of  judgments  are  contained  in  section  282,  and  run  as 
follows : 

§  282.  On  filing  a  judgment  roll  upon  a  judgment,  directing  in 
whole  or  in  part  the  payment  of  money,  it  may  be  docketed  with  the 
clerk  of  the  county  where  it  was  rendered,  and  in  any  other  county, 
npon  the  filing  with  the  clerk  there<y  a  transcript  of  the  original 
'*  docket,''  and  shall  be  a  lien  on  the  real  property  in  the  county 
where  the  same  is  docketed,  of  every  person  against  whom  any  such 
judgment  shall  be  rendered,  and  which  he  may  have  at  the  time  of 
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docketing  thereof,  in  the  county  in  which  such  real  estate  is  situated, 
or  which  he  shall  acquire  at  any  time  thereafter,  for  ten  years  from 
the  time  of  docketing  the  same  in  the  county  where  it  was  rendered. 
But,  wheneyer  an  appeal  from  any  judgment  shall  he  pending,  and 
the  undertaking  requisite  to  stay  execution  on  such  judgment  shall 
have  been  given,  and  the  appeal  perfected  as  provided  in  the  Code, 
the  court  in  which  such  judgment  was  reoovered  may,  on  special 
motiout  after  notice  to  the  person  owning  the  judgment,  in  such  termi 
as  they  shall  see  fit,  direct  an  entry  to  be  made  by  the  clerk  on  the 
docket  of  such  judgment  that  the  same  is  '^  secured  on  appeal,''  and 
thereupon  it  shall  cease,  during  the  pending  of  the  appeal,  to  be  a 
lien  on  the  real  property  of  the  judgment  debtor  as  against  purchasers 
and  mortgages  in  good  faith. 

The  clauses  allowing  a  special  entry  on  the  docket  in  cases  where 
an  appeal  has  been  taken,  and  security  giyen  on  that  appeal,  are  new 
and  important,  having  been  first  inserted  on  the  amendment  of  185L 
As  yet,  that  amendment  being  so  recent,  no  decisions  appear  upon 
the  subject,  but  there  can  be  no  doubt  as  to  the  remedial  and  bene- 
ficial nature  of  the  provision.  For  the  present,  the  exact  form  of 
application  for  this  purpose,  and  of  the  notice  to  be  given  to  the 
judgment  creditor,  remain  in  some  measure  uncertain,  until  settled 
by  express  decision.  A  motion  on  the  usual  notice  would  seem, 
priim  facie^  to  be  the  proper  form ;  or  possibly,  where  the  gaining 
time  is  of  importance,  an  order  to  show  cause  might  be  held  suffi- 
cient. A  ceiftified  copy  of  the  direction  of  the  court,  when  obtuned, 
as  above,  would  seem  to  be  the  proper  authori^  to^the  clerk  of  any 
county  in  which  the  judgment  may  have  been  docketed,  to  make 
the  entry  thus  prescribed ;  and,  when  the  judgment  has  been  dock- 
eted in  more  counties  than  one,  it  will,  of  course,  be  necessary  to 
obtain  a  proportionate  number  of  copies  of  the  order  in  question, 
in  order  to  insure  its  due  entry  in  each  of  those  counties.  It  will 
be  observed,  also,  that  such  application  can  only  be  made  to  the 
oourt  in  which  the  judgment  was  recovered ;  and,  therefore,  an  order 
of  this  nature  cannot  be  duly  obtained  from  a  county  judge,  or 
from  one  of  any  other  tribunal.  In  the  first  district,  such  order 
might  doubtless  be  made  out  of  court,  under  sec.  401 :  in  the  others 
it  seems  equally  clear  that  the  special  term  is  the  most  proper  me- 
dium of  application,  and  it  seems  somewhat  doubtful  whether  that 
application  can  be  otherwise  entertained.  The  practice,  however, 
reoiains,  as  before  stated,  to  be  settled,  either  by  special  rule,  or 
reported  decisions. 
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The  snffeiiDg  an  execution  to  remain  dormant  in  the  sheriff's 
hafids;  does  not  affect  the  validity  of  the  lien  under  such  judgment, 
when  duly  docketed — Muiar  v.  ZeicA,  7  Barb.  S»  C.  R.  841.  The 
liinited  period  of  ten  years  is,  however,  imperative ;  and,  after  its 
expiration,  such  lien  will  be  absolutely  gone,  as  against  horvAJide 
purchasers  or  mortgages,  and  a  perpetual  stay  of  execution  will  be 
granted  as  against  them,  unless  the  judgment  creditor  satisfy  the 
court,  by  specific  proof,  and  not  by  mere  allegation,  that  the  pur- 
chases or  mortgages  in  question  do  not  bear  that  character. — Wilson 
v.  Smith,  2  C.  R.,  18. 

The  proceedmgs  for  the  purpose  of  docketing  a  judgment  as 
above,  are  simple  and  easy.  A  transcript,  or  more  than  one,  if 
necessary,  is  obtained  from  the  clerk  of  the  court  in  which  the  judg- 
ment is  entered,  and  such  transcript,  or  a  duplicate  original,  is  then 
filed  in  each  county  in  which  the  judgment  is  sought  to  be  docketed  for 
the  above  purposes.  On  filing  such  transcript,  and  payment  of  the 
fee  thereon,  the  operation  is  complete.  A  justice's  judgment,  when 
duly  docketed  in  the  county  court,  is,  by  that  proceeding,  placed 
on  the  same  footing  as  that  of  a  court  of  record,  with  reference 
to  ulterior  proceedings. — ^V.  Conway  v.  Sitchins,  9  Barb.  S. 
C.  R378. 

The  transcript  should,  properly,  be  certified  by  the  clerk  of  the 
conrt  in  person ;  who  is  entitled  to  a  fee  of  6  cents  for  that  service, 
and  a  similar  fee  is  payable  to  the  clerk  of  each  county  in  which 
the  judgment  is  docketed*  V,  Laws  of  1840,  0.  886,  sec.  6,  2 
R.  S.,  p.  638.  In  the  absence  of  the  clerk,  the  deputy  clerk 
may  certify  to  a  transcript,  and  such  transcript  will  be  good, 
although  the  fact  of  the  clerk's  absence  is  not  shown  upon  its  face. 
The  law  will  presume  it,  and  that  the  document  has  been  duly 
issued. — Miller  v.  Lewis^  4  Comst  554. 

The  judgment  record,  though  final  in  its  operation,  is  capable  of 
amendment  on  a  proper  application,  under  the  authority  of  the 
cases  before  cited.  See  also  Aldrich  v.  Thid,  3  C.  R.  91.  In 
the  case  of  a  final  decree,  however,  regularly  entered  and  enrolled, 
the  court  will  not  entertain  a  motion  to  vary  it,  unless  by  the  con- 
sent of  all  parties,  or  in  respect  of  matters  which  are  quite  of 
course.  In  no  other  case  will  any  alteration  be  made  in  a  decree 
on  motion,  the  only  mode  by  which  it  can  be  effected  will  be  by 
bill  of  review. — Ficabia  v.  Everard^  4  How.  113.  A  decree  may, 
however,  be  amended  by  motic«i  at  special  term,  with  respect  to 
provisions  merely  consequent  on  directions  ahready  given.    Thus, 
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where  an  insufficient  notice  of  sale  had  been  directed  on  a  decree 
for  partition,  the  court,  on  setting  aside  such  sale,  directed  an 
amendment.    JRomaine  v.  MclGllen^  6  How.  818« 

The  above  observations  complete  those  in  relation  to  the  fonnal 
entry  of  judgment,  generally  considered.  The  special  forms,  in 
particular  cases,  and  any  other  consequent  proceedings  before  the 
issuing  of  execution,  will  be  considered  in  the  succeeding  chapters, 
according  to  the  plan  laid  down  at  the  outset  of  the  present 


CHAPTER    11. 

ON  JUDGMENT  BY   DEFAULT,  OR  ON  CONFESSION. 


Th£  above  category  includes  the  numerous  class  of  jadgmeots 
entered  on  the  motion  of  the  plaintiff,  without  actual  contest  by  the 
party  against  whom  the  recovery  is  sought  The  entry  of  jadg- 
ment  by  confession  will  be  reserved  for  the  conclusion  of  the  chap- 
ter, the  subject  of  default  being  previously  considered. 

Default  is  of  two  kinds,  actual  and  imputed,  and  the  former  may 
be  again  made  the  subject  of  a  double  subdivision,  viz. :  default  to 
defend,  or  default  to  sustain  a  defence  when  made.  The  class  of 
actual  default  includes  the  entry  of  judgment  on  a  failure  to  answer, 
or  on  failure  to  appear  on  the  trial.  The  class  of  imputed  defaalt 
comprises  all  cases  of  untenable  defence,  declared  to  be  so  by  the 
court,  either  on  thcf  hearing  of  an  issue  of  law,  or  on  the  success  of 
an  application  to  strike  out  such  defence,  on  the  ground  of  its  being 
untenable.  The  different  considerations  on  each  of  these  subjects 
will  accordingly  be  entered  upon  in  regular  order. 

The  first  that  presents  itself,  is  the  entry  of  judgment  on  a  com- 
plete omission  to  defend,  a  proceeding  of  frequent  occurrence.  The 
provisions  of  the  Code,  upon  this,  subject,  are  long  and  special,  and 
run  as  follows : 

§  246.  Judgment  may  be  had,  if  the  defendant  ful  to  answer  the 
complaint,  as  follows : 

1.  In  any  action  arising  on  contract,  for  the  recovery  of  money 
only,  the  plaintiff  may  file  with  the  clerk,  proof  of  personal  service 
of  ihe  summons,  according  to  the  provisions  of  section  130,  and  that 
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« 

no  answer  has  been  reoeived.  The  clerk  shall  therenpoD  enter  jndg- 
ment  for  the  amonnt  mentioned  in  the  summons,  against  the  defend- 
ant or  defendants,  or  against  one  or  more  of  several  defendants,  in 
the  cases  provided  for  in  section  136.  But  if  the  complaint  be  not 
sworn  to,  and  such  action  is  on  an  instrument  for  the  payment  of 
monej  only,  the  clerk,  on  its  production  to  him,  shall  assess  the 
amount  due  to  the  plaintiff  thereon :  and  in  other  cases  shall  ascer- 
tain the  amount  which  the  plaintiff  is  entitled  to  recover  in  such  action, 
from  his  examination  under  oath,  or  other  proof,  and  enter  the 
judgment  for  the  amount  so  assessed  or  ascertained.  In  case 
the  defendant  give  notice  of  appearance  in  the  action,  he  shall  be 
entitled  to  five  days'  notice  of  the  time  and  placo  of  such  assessment. 

2.  In  other  actions,  the  plaintiff  may, upon  the  like  proof,  apply  to 
the  court,  after  the  expiration  of  the  time  for  answering,  for  the  relief 
demanded  in  the  complaint.  If  the  taking  of  an  account  or  the 
proof  of  any  fact  be  necessary  to  enable  the  court  to  give  judgment, 
or  to  carry  the  judgment  into  effect,  the  court  may  take  the  account 
or  hear  the  proof,  or  may,  in  its  discretion,  order  a  reference  for  that 
purpose.  And  where  the  action  is  for  the  recovery  of  money  only, 
or  of  specific  real  or  personal  property,  with  damages  for  the  with- 
holding thereof,  the  court  may  order  the  damages  to  be  assessed  by 
a  jury,  or,  if  the  examination  of  a  long  account  be  involved,  by  a 
reference  as  above  provided.  If  the  defendant  give  notice  of 
appearance  in  the  action,  before  the  expiration  of  the  time  for 
answering*  he  shall  be  entitled  to  eight  days'  notice  of  the  time  and 
place  of  application  to  the  court  for  the  relief  demanded  by  the 
complaint. 

3.  In  actions  where  the  service  of  the  summons  was  by  publication, 
the  plaintiff  may  in  like  manner  apply  for  judgment,  and  the  court 
must  thereupon  require  proof  to  be  made  of  the  demand  mentioned 
in  the  complaint,  and^if  the  defendant  be  not  a  resident  of  the  State, 
most  require  the  plaintiff  or  his  agent  to  be  examined  on  oath,  re- 
electing any  payments  that  have  been  made  to  the  plaintiff  or  to  any 
one  for  his  use,  on  account  of  such  demand,  and  may  render  judg- 
ment for  the  amount  which  he  is  entitled  to  recover.  Before  ren- 
dering judgment  the  court  may,  in  its  discretion,  require  the  plaintiff 
to  cause  to  be  filed  satisfactory  security  to  abide  the  order  of  the 
court,  touching'  the  restitution  of  any  estate  or  effects  which  may  be 
directed  by  such  judgment  to  be  transferred  or  delivered,  or  the  res- 
titution of  any  money  that  may  be  collected  under  or  by  virtue  of 
such  judgment,  in  case  the  defendant  or  his  representatives  shall 
apply  and  be  admitted  to  defend  the  action,  and  shall  succeed  in  such 
defence. 

30 
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Id  no  case,  however,  can  judgment  for  want  of  an  answer,  be 
entered  for  an  amount,  or  for  relief  exceeding  that  demanded  in 
the  complaint  See  Code,  sec.  275.  See  also  Hv/rd  y.  Leavenivorihy 
IC.  R.  (N.  S.)278. 

It  is  obvious  that  the  above  section  must  be  read,  as  if  the  words 
^^  to  demur  to,''  were  included  in  the  first  sentence,  and  equally  so 
that  a  demurrer,  whilst  undecided,  is  a  bar  to  the  entering  up  of 
judgment  as  here  prescribed.  See  Brodhead  v.  Broadhead^  4 
How.  808.  The  contrary  proposition  could  not  be  seriously  mjun- 
tained. 

Before  entering  up  judgment  for  want  of  an  answer  to  a  com- 
plaint, of  whatever  nature,  the  plaintiff  must  be  careful  to  ascer- 
tain that  the  defendant  is  really  and  actually  in  default,  and  that 
his  full  time  to  answer  has  completely  expired.  If  he  have  amended 
his  complaint,  the  defendant  has,  of  course,  twenty  days  from  the 
service  of  the  amended  complaint,  to  answer.  Where,  therefore, 
under  such  circumstances,  the  plaintiff  had  taken  judgment  by  de- 
fault, on  the  expiration  of  twenty  days  from  the  service  of  the  origi- 
nal complaint,  such  judgment  was  set  aside. — Dickerson  v.  Beards- 
%,  6  L.  0.  389 ;  1  C.  R,  37.  See  also  Morgan  v.  Ldand^  1 C. 
R.  123,  where  a  judgment  obtained  by  a  defendant  on  demurrer, 
within  the  twenty  days  allowed  to  the  plaintiff  to  amend,  was  simi- 
larly vacated. 

Where,  too,  judgment  had  been  entered  under  the  section  now  in 
question,  in  disregard  of  an  ex  parte  order  giving  the  defendant 
fifteen  days  further  time  to  answer,  such  judgment  was  set  aside; 
notwithstanding  an  objecti<Hi  on  the  part  of  the  plaintiflb,  that  such 
order  was  void  under  sec.  362  of  the  original  Code  of  1848,  which 
required  notice  to  be  given,  in  all  cases  where  a  longer  stay  of 
proceedings  than  ten  days  was  granted. —  Wilcock  v.  Curtis^  1 
C.  R.  96. 

In  cases  where  service  by  mail  is  allowed,  the  defendant  has  still 
greater  latitude  as  to  time,  as  he  may  post  his  answer  on  the  last 
day  allowed  him ;  in  which  case,  the  plaintiff  cannot  obtain  judg- 
ment by  default,  notwithstanding  he  may  not  receive  the  answer 
until  days  after  the  expiration  of  the  time ;  and,  if  he  move  for 
judgment  in  the  interim,  he  does  so  at  his  peril.  The  questions  as 
to  the  time  thus  allowed,  and  as  to  the  nature  and  effect  of  service  by 
mail,  have  been  previously  considei^d,  and  reference  should  be 
made  to  the  chapter  treating  of  those  subjects. 

Where  an  infant  is  concerned,  care  must  be  taken,  before  a  judg- 
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ment  is  entered  up,  to  see  that  a  gnardian  ad  litem  bas  been  duly 
appointed,  or  tbe  whole  of  the  proceedings  will  be  irregular,  and, 
if  the  Tact  be  made  known  to  the  plaintiff,  any  subsequent  continu- 
ance in  that  irregularity  will  be  visited  with  costs.  A  judgment 
obtained  against  an  infant  for  want  of  answer,  under  the  above 
circumstances,  was  accordingly  set  aside,  with  costs,  and  without  im- 
posing terms,  in  Kelhg  v.  Klock,  2  C.  R.  28. 

The  entry  of  a  judgment  in  an  action  arising  on  contract  for  the 
recovery  of  money  only,  where  the  complaint  has  been  sworn  to, 
and  the  defendant  fails  to  answer,  is,  as  will  be  seen,  a  proceeding 
of  the  simplest  nature.  All  that  is  required  for  that  purpose,  is 
due  proof  of  the  service  of  the  summons  and  complaint,  or  of  the 
Bummons  only,  as  the  case  may  be,  on  the  defendant  or  defendants 
against  whom  judgment  is  sought  to  be  entered,  (or,  in  cases  of  joint 
iodebtedness,  on  one  or  more  of  such  joint  debtors,  under  the  pro- 
visions of  section  136),  and  likewise  that  no  answer  has  been 
received. 

The  mode  of  service  of  the  summons,  or  of  the  summons  and 
complaint,  and  the  formal  proof  of  such  service,  has  already  been 
^ated  of  in  the  chapter  devoted  to  the  consideration  of  that 
stage  of  the  action,  to  which,  therefore,  the  reader  is  referred. 
That  proof  may  be  made  as  there  stated,  either,  1,  by  the 
sheriff's  certificate;  2,  by  the  usual  affidavit  for  that  purpose; 
or,  3,  by  the  written  admission  of  the  defendant ;  and  the  time  and 
place  of  such  service  must  be  stated  on  the  document,  of  whatever 
nature,  whicli  is  made  use  of  for  that  purpose. 

An  anonymous  case  in  4  How.  112,  before  cited  under  the  head 
of  summons,  would  seem  to  be  authority  that  judgment  by  default 
may  be  regular,  even  in  a  case  where  the  summons  had  been  by 
mistake  served  upon  awrong  person ;  but  see  the  observations  before 
made  with  respect  to  that  decision,  the  authority  of  which  seems 
more  than  questionable. 

Proof  of  no  answer  having  been  received,  nrmst  be  made  by  affi- 
davit, of  which  a  form  is  given  in  the  appendix.  The  affidavit  in 
question  must  be  made  by  the  attorney  for  the  plaintiff,  or  by  his 
managing  clerk,  and  should  be  to  the  effect  that  no  answer  has  been 
received  by  such  attorney,  or  at  his  office,  giving  the  address  in 
exaet  accordance  with  that  mentioned  in  the  summons. 

These  proofs  being  obtained,  the  costs  and  affidavit  of  disburse- 
ments must  be  prepared,  and  a  judgment  roll  made  up,  consisting 
of  the  sammons,  complaint,  affidavits,  or  certificate  of  service,  or 
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admission  of  the  defendant,  (but  see  previous  observations  on  that 
form  of  proceeding,)  affidavit  of  no  answer,  costs  and  affidavit 
of  disbursements,  and,  finally,  the  postea.  A  printed  form  is  ordi- 
narily used  for  the  latter,  which  may  be  procured  at  any  law  sta- 
tioners. It  is  also  given  in  the  Appendix.  The  roll  being  thus 
made  up,  judgment  is  signed  by  the  clerk,  and  perfected  in  the 
usual  form,  and  according  to  the  directions  contained  in  the  last 
chapter. 

Where  the  complaint  is  sworn  to,  no  further  information  is  re- 
quired  to  enable  the  clerk  to  enter  the  judgment ;  see  Hurd  v.  Lea- 
venworthy  1  C.  R.  (N.  S.,)  278  ;  but,  where  such  is  not  the  case, 
the  instrument,  if  any,  on  which  the  action  is  founded,  must  be 
produced  to  that  officer  at  the  time  of  entry.  In  cases  where  that 
pleading  is  unverified,  the  amount  due  must  be  proved  te  his  satis- 
faction, by  the  examination,  under  oath,  of  the  plaintiff,  or  by  odier 
sufficient  proof.  The  evidence  for  this  purpose  must  be  regular!/ 
and  formally  taken,  and  it  will  not  be  sufficient  for  the  clerk  merely 
to  insert  in  the  judgment  roll  the  amount  orally  stated  to-be  dae,  by 
the  party  or  his  witness.  He  must  make  and  file  with  the  record 
a  report  of  his  finding,  like  the  report  on  an  assessment  under  the 
former  practice.  Squire  v.  Ellsworth^  4  How.  77.  This  asseas- 
ment  must,  of  course,  form  part  of  the  judgment  roll,  in  addition 
to  the  documents  before  mentioned. 

Some  discussion  as  to  the  cases  which  do,  or  do  not,' fall  within 
the  first  division  of  the  section  above  cited,  has  arisen,  as  heretofore 
noticed  in  detail  under  the  head  of  summons.  In  Williams  v.  Mil- 
ler ^  4  How.  94,  it  was  held  that,  in  cases  of  breach  of  promise  of 
marriage,  the  damages,  on  taking  judgment  by  default,  are  to  be 
assessed  by  the  clerk  under  the  provision  now  in  question,  such  an 
action  arising  on  contract,  and  being  for  the  recovery  of  money 
only. 

An  action  against  a  common  carrier  for  the  loss  of  goods  was 
held,  on  the  contrary,  to  be  an  action  for  relief  and  not  on  contract, 
although  a  fixed  sum  was  demanded  in  respect  of  damages,  in  Cbr 
T.  ifaZfory,  1  C.  R.  126,  as  noticed  heretofore.  See  also  Flynn 
y.  The  Hudson  RiverRailroad  Company ^  6  How.  308 ;  10  L.  0. 158. 
The  construction  that,  wherever  unliquidated  damages  are  de- 
manded, the  action  ought  properly  to  be  classed  as  1  for  relief, 
and  to  fall,  as  such,  under  subdivision  2  of  the  section  now  in 
question,  subdivision  1  being  confined  in  its  operation  to  cases 
where  a  fixed  and  certain  amount  is  demanded,  seems  preferable ; 
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and  the  doctrind  laid  down  in  Williams  v.  Miller^  is  doubtfully 
spoken  of  b;  the  learned  judge  who  himself  decided  the  case,  in 
Flynn  y.  The  Hudson  River  Bailrood  Company^  last  above  cited. 

In  case  the  defendant  give  notice  of  appearance  in  the  action, 
he  is,  as  above  stated,  entitled  to  ^^  five  days'  notice  of  the  time  and 
place  of  such  assessment."  In  Dix  v.  Palmer^  6  How.  288,  8 
C.  R.  214,  it  was  held  that  this  provision  only  applies  to  those 
cases  in  which  the  complaint  has  not  been  verified.  Where,  on 
the  contrary,  it  has  been  sworn  to,  and  the  action  is  for  the  recov- 
ery of  money  only,  the  giving  notice  of  appearance  will  not  avail 
the  defendant,  in  case  he  omit  to  answer,  and  he  is  not  in  such  case 
entitled  to  any  notice  of  assessment,  under  this  section ;  though,  of 
course,  this  conclusion  does  not  effect  his  right  to  the  usual  notice 
<>f  taxation  of  costs,  under  sec.  811,  the  omission  of  which  would 
be  a  clear  irregularity.  See  to  Uie  same  effect  Southworth  v.  Our- 
tisy  6  How.  271 ;  1  C.  R.  (N.  S  )  412.  In  Cbnway  v.  Hitchins^  9 
Barb.  S.  C.  R.  878,  it  was  collaterally  held  that,  in  these  cases, 
where  the  defendant  has  not  appeared,  a  referee  may  be  appointed 
to  ascertain  the  amount  due  to  the  plaintiff,  without  any  notice  to 
the  former. 

If,  however,  the  verification  of  the  complaint  be  defective,  notice 
of  assessment  must  be  given.  In  this  case,  or  dfortioriy  if  the 
complaint  be  not  verified  at  all,  judgment  entered  up  without 
such  notice,  will  be  irregular,  and  must  be  set  aside. —  Van  Home 
^.^ Montgomery^  6  How.  288.  The  same  rule  applies  in  cases  in 
which  judgment  has  been  applied  for,  and  obtained  under  sec.  247, 
on  the  ground  of  the  frivolousness  of  a  demurrer.  Under  this 
state  of  circumstances,  the  losing  party  is  equally  entitled  to  no- 
tice of  assessment,  even  although  the  complaint  has  been  omitted 
to  be  verified. — King  v.  Staffordy  5  How.  30.  See,  also,  same 
case,  6  How.  127. 

We  now  come  to  the  consideration  of  the  entry  of  judgment  for 
want  of  an  answer,  in  the  numerous  class  of  actions  for  relief,  as 
prescribed  by  sulidivision  2  of  sec.  246,  as  above  cited.  The 
proof  requisite  to  obtain  judgment  in  these  actions,  is  the  same  as 
in  the  foregoing,  viz. :  Proof  of  service  of  summons,  and  affidavit 
of  no  answer ;  but  the  mode  of  obtaining  it  is  different. 

An  application  to  the  court  is  necessary  in  these  cases.  In 
those  where  the  defendant  has  not  given  notice  of  appearance,  this 
application  is,  of  necessity,  ex  parte^  and  no  notice  whatever  is 
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then  necessary ;  nor  need  the  cause  be  placed  on  the  caloDdar  in 
any  event,  there  being,  in  fact,  no  existent  issue. 

Where,  however,  the  defendant  has  ghren  notice  of' appearance, 
he  is,  as  will  be  seen,  entitled  to  eight  days'  notice  of  the  applica- 
tion. For  form,  see  Appendix.  This  notice  most  be  carefully 
drawn,  and  it  must  be  distinctly  stated,  that  the  application  will 
be  made  for  judgment,  and  not  for  an  order.  It  is  clear  that  this 
relief  cannot  be  obtained  in  the  shape  of  an  order,  or  on  a  motiou 
noticed  as  such. — ^V.  Anon.,  1 C.  R.  82. — Darrow  v.  MiUer^  5  How. 
247 ;  3  C.  R.  241 ;  Hoe  v.  The  Washington  Mutual  Insurance  Cm- 
pany,  6  How.  21 ;  1 C.  R.  (N.  S.)  185 ;  and,  tsherefore,  the  appli- 
cation cannot  be  made  to  a  judge  out  of  court,  under  any  ciretim- 
stances.  The  course  of  practice  on  this  proceeding,  is  distinctly 
prescribed  by  rule  91  of  the  supreme  court,  which  runs  as  follows : 

Rule  91.  When  the  plaintiff  in  the  action  is  entitled  to  jadgmenfc 
upon  the  failure  of  the  defendant  to  answer  the  complaint,  and  the 
relief  demanded  requires  application  to  be  made  to  the  court,  saoh 
application  may  be  made  at  any  special  term,  in  the  district  embrsc* 
ing  the  county  in  which  the  action  is  triable,  or  in  an  adjoining  coimty ; 
such  application  may  also  be  made  at  a  circuit  court,  in  the  county 
in  which  the  action  is  triable.  But  when  a  reference,  or  writ  of  in- 
quiry shall  be  ordered,  the  same  shall  be  executed  in  the  county  in 
which  the  action  is  triable. 

The  cases  of  Byan  v.  McOannell,  1  Sandf.  S.  C.  R.  709 ;  1  C. 
R.  dSy—Anon.,  1  C.  R.  82 ;  and  Warner  y.  Kenny,  3  How.  823, 
1  C.  R.  96,  which  bore  reference  to  the  practice  before  the  making 
of  the  rule  in  question,  are,  therefore,  no  longer  applicable. 

The  judgment  applied  for  must  be  final  and  certain,  and  cannot 
be  taken  in  an  alternative.  If,  therefore,  two  inconsistent  forms  of 
relief  be  demanded  by  the  complaint,  the  plaintiff  must  elect  be- 
tween them. — Commercial  Bank  v.  White j  3  How.  292;  1  C  R- 
68.     See,  also,  Aldrich  v.  Thiel,  3  C.  R.  91. 

Under  the  Code  of  1848,  which  admitted  of  a  verification  on  be- 
lief only,  the  court  asserted  their  power  to  require  further  evidence 
of  the  truth  of  the  complaint  than  the  plaintiff's  mere  affidavit  (^ 
his  belief  to  that  effect,  before  authorizing  the  signing  of  judgment 
— Didier  v.  Warner,  1  C.  R.  42.  The  whole  of  the  pleadings 
were,  however,  extremely  loose  in  that  case,  and  a  portion  of  the 
statements  in  the  complaint,  which  the  plaintiff  swore  he  believed 
to  be  true,  were  contradicted  by  the  defendant,  by  an  endorsement 
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on  the  complaint,  as  to  ivhich  the  learned  judge  was  not  satiBfied, 
whether  it  might  not  be  a  valid  answer.  The  case  is,  therefore, 
'^  md  generis^^  and  is  no  longer  of  application,  under  the  present 
form  of  yerification. 

In  Tracy  v.  Humphrey^  6  How.  166,  8  C.  R.  190,  the  powers 
of  the  court  under  this  section,  were  asserted  to  the  fullest  extent. 
The  complaint,  in  that  case,  was  for  an  amount  due  on  three  sepa- 
rate sales  of  goods  :  the  answer  denied  one  sale,  but  was  silent  as  to 
the  two  others.  The  court  held  that,  under  the  Code  of  1849,  the 
plaintiff  was  entitled  to  take  immediate  judgment  for  the  amount 
of  the  two  latter,  as  not  denied  by  the  defendant  (see  sec.  168), 
with  costs  of  suit  therefor,  leaving  the  suit  to  proceed  as  to  the 
denied  portion.  This  conclusion  seems  to  have  been  open  to  much 
doubt,  particularly  as  to  the  power  of  the  court  to  multiply  judg- 
ments on  the  same  record,  and  that,  too,  while  there  were  points  of 
controversy  still  subsisting,  and,  therefore,  no  ^^  final  determination 
cS  the  rights  of  the  parties  in  the  action,'^  which  a  judgment  is  de- 
fined to  be  by  sec.  246,  could  take  place.  The  inconvenience  is, 
however,  now  provided  for,  and  the  above  objections  obviated  by 
the  present  amendments  in  sec.  244,  giving  the  plaintiff  the  benefit 
of  a  provisional  remedy  in  such  cases. 

An  application  for  judgment  under  this  provision,  will  be  denied, 
-whffOk  a  money  demand  is  sought  to  be  recovered,  and  the  summons 
ought  to  have  been  made  out  in  that  form,  but  has,  on  the  contrary, 
been  made  out  as  for  relief. — Diblee  y. Mason,  1 C.  R.  87 ;  6  L.  O.  863. 

The  nature  and  form  of  the  application,  to  be  made  in  foreclos- 
ure cases  in  the  event  of  the  defendant's  failure  to  answer,  is  pre- 
scribed in  detail,  by  rule  49  of  the  supreme  court.  It  will  be  seen 
that  a  species  of  interlocutory  reference  will,  in  the  first  instance, 
be  granted,  for  the  purpose  of  ascertaining  the  amount  due  on  the 
security  sought  to  be  enforced,  and  the  state  of  the  property ;  and 
also  to  take  proof  of  the  facts  and  circumstances  stated  in  the 
eomplaint,  in  the  event  of  any  of  the  defendants  being  infants  or 
absentees.  The  proceedings  under  this  reference,  will  be  consid- 
ered in  chapter  V.  of  this  portion  of  the  work,  and  the  nature  of 
the  application  for  final  judgment,  on  the  coming  in  of  the  report, 
and  of  the  judgment  to  be  entered,  and  the  subsequent  proceedings 
thereon,  will  be  treated  of  in  the  next.  Where,  however,  the 
case  is  simple,  the  calculation  of  the  amount  due  straightforward, 
and  the  defendants  all  properly  served  and  mi  juris,  it  seems  com- 
petent for  the  plaintiff's  attorney  to  apply  for  judgment  at  once, 
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without  going  through  the  prelimioaries  of  a  reference.  He  must) 
iu  this  case,  he  prepared  with  an  affidavit  made  by  the  plaintiff,  of 
the  amount  actually  due  to  him,  that  there  are  no  prior  incum- 
brancers, that  the  whole  amount  of  his  mortgage  is  due,  and  that 
none  of  the  defendants  are  infants  or  absentees.  He  must,  also,  be 
prepared  to  show,  by  affidavit,  or  certificate  of  the  clerk  of  the 
county  in  which  the  property  is  situate,  that  the  usual  notice  of 
lis  pendens  has  been  duly  filed,  at  least  twenty  days  before  sudi 
application.  Fortified  with  these  proofs,  it  is  probable  that,  under 
the  discretionary  power  given  to  the  court  to  take  accounts  or  hear 
proof,  without  ordering  a  reference,  a  final  decree  might  at  once  be 
obtained ;  but,  if  the  case  present  any  features  of  complication 
whatever,  a  reference  will,  doubtless,  be  ordered,  and  an  applica- 
cation  in  the  above  form  would  be  practically  useless.  An  ordor 
should,  in  that  case,  be  applied  for  in  the  first  instance,  in  the 
form  as  prescribed  by  the  rule  in  question^  and  proceedings  taken 
thereon  in  the  manner  hereinafter  detailed.  In  WyarU  v.  Beeves, 
1  C.  R.  49,  the  summons  having  been  erroneously  made  out  for  a 
specific  sum,  where  the  complaint  only  prayed  for  judgment  of 
foreclosure,  &c.,  in  the  usual  form,  the  application  was  denied, 
without  prejudice  to  a  motion  to  amend  the  former. 

The  proceedings  on  a  failure  to  answer  in  partition  cases,  where 
any  of  the  defendants  are  infants,  absentees,  or  unknown,  are  anal- 
ogous to  those  above  described  with  regard  to  foreclosure.  A  ref- 
erence must,  in  these  cases,  be  applied  for  at  special  term,  as 
prescribed  by  rule  78,  on  affidavit  of  the  facts,  and  notice  to  such 
of  the  parties  as  have  appeared.  The  form  of  the  order  will  be 
to  ^'  take  proof  of  the  plaintiff's  title  and  interest  in  the  premises, 
and  of  the  several  matters  set  forth  in  the  complaint ;"  and,  like- 
wise, ^'  to  ascertain  and  report  the  rights  and  interests  of  the  sev- 
eral parties  in  the  premises,  and  an  abstract  of  the  conveyances  by 
which  the  same  are  held."  The  proceedings  under  this  report, 
when  obtained,  and  also  the  nature  of  the  final  judgment  for  parti- 
tion, when  entered,  will  be  hereafter  considered,  in  connection  with 
the  analogous  proceedings  in  foreclosure.  In  the  event,  however^ 
of  all  the  defendants  being  known,  properly  served,  and  6U%  juris^ 
it  seems  competent  for  the  plaintiffs  to  apply  at  once  for  final  judg- 
ment, on  proof  that  such  is  the  case ;  though,  unless  the  case  be  one 
of  very  great  simplicity,  it  is  probable  that  the  court  may  decline 
to  act  in  that  summary  manner,  and  may  direct  a  reference,  in  the 
usual  form.    No  formal  entry  of  the  default  is  necessary,  in  order 
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to' ground  the  plaintiff's  right  to  relief  in  these  cases. —  Watson  v. 
Brigfiamj  1  C.  R.  67. 

The  judgment  to  be  entered  on  default,  in  cases  of  divorce,  is 
also  specially  and  minutely  provided  for  by  the  rules  in  question, 
and  particularly  by  numbers  68  and  75.  A  reference  ^^  to  take 
proof  of  all  the  material  facts  charged  in  the  complaint/'  is  neces- 
sary in  all  cases,  and  cannot  be  dispensed  with  in  any ;  nor  can 
any  decree  be  taken  in  cases  of  this  description,  by  default  or  con- 
sent»  without  such  a  reference.  An  order  of  this  nature  must, 
therefore,  be  applied  for  in  all  cases,  the  proceedings  on  which  will 
be  hereafter  considered. 

A  reference  is  also  the  proper  course  to  be  pursued  in  various 
other  cases,  and,  in  particular,  in  all  such  as  involve  the  examina- 
tion of  a  long  account,  or  the  unravelling  and  adjustment  of  a  com- 
plicated state  of  facts,  before  a  definite  conclusion  can  be  arrived 
at,  on  which*  to  ground  a  proper  judgment,  ascertaining  and  dealing 
with  the  rights  of  the  parties.  See  Conway  v.  Hitchins,  9  Barb. 
S.  C.  R.  878,  on  the  powers  of  the  coiurt  as  to  the  granting  of  a 
reference,  on  the  entry  of  judgments  by  default.  This  mode  of 
proceeding  is,  therefore,  peculiarly  applicable  to  the  numerous  class 
of  equitable  cases,  or  those  in  which,  had  issue  been  joined  by  the 
defendant,  the  motion  for  a  reference  would  have  been  the  proper 
or  advisable  course  to  pursue.  On  making  an  application  of  this 
nature,  the  applicant  should  be  prepared  with  the  name  of  a  referee, 
and  should  satisfy  the  court  that  reference,  and  not  assessment 
by  a  jury,  is  the  proper  form  of  proceeding.  See  Brown  v.  Miller ^ 
1  Barb.  S.  C.  R.  24.  He  should  also  draw  up  the  minutes  of  the 
order,  as  proposed  to  be  taken,  and  which  must  contain  special 
directions  as  to  llie  exact  points  to  be  reported  on ;  the  reference  in 
these  cases  not  being  in  the  nature  of  a  trial,  no  issue  having  been 
joined,  but  resembling,  on  the  contrary,  a  reference  to  the  master, 
under  the  old  chancery  practice. 

It  wilU  indeed,  be  highly  convenient  to  take  this  last  course  in  all 
cases,  whether  an  intermediate  order,  or  a  final  judgment,  is  asked 
for.  It  will  save  time  and  trouble  in  every  instance,  and  the  pro- 
posed action  of  the  court  will  thus  be  more  advisedly  reflected  upon, 
and  more  accurately  put  in  shape,  than  if  left  till  the  last  moment, 
and  carried  out  amidst  the  hurry  and  bustle  of  a  crowded  oourt- 
romn.  Of  course,  it  is  equally  competent  for  the  applicant  in 
these,  as  in  other  cases,  to  ask,  at  onoe,  for  his  final  judgment,  if 
he  be  fully  prepared  for  that  purpose,  and  has  his  facts  suflSciently 
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evolved  on  his  pleadings,  andsufficientlj  dealt  with  on  his  proposed 
minutes,  as  to  induce  the  court  to  take  immediate  action  on  the 
matter,  without  previously  sending  the  question  to  a  referee.  Id 
many  cases,  this  may  be  both  practicable  and  advisablct  and^  in- 
deedvit  may  be  attempted  inany,  without  risk,  though  possibly  with- 
out suci^esd  also ;  to  provide  against  which  latter  contingency,  the 
name  of  a  referee  should  be  always  ready  to  be  proposed,  should 
the  court  decide  on  adopting  that  course.  In  many  cases,  how- 
ever, the  judge  applied  to  may  insist  on  making  the  order  to 
a  referee  of  his  own  nomination.  The  mode  of  dealing  with  the 
order  of  reference,  when  obtained,  and  the  course  to  be  pursued 
under  it,  will  be  hereafter  considered,  in  connection  with  other 
similar  proceedings,  in  chapter  IV.  of  this  division  of  the  w(»:k. 

In  a  numerous  class  of  cases,  however,  a  reference  will  be  inap- 
plicable, (see  Mao  Master  v.  Booih^  4  How.  427,)  and  an  assess- 
ment by  a  sheriff's  jury,  will  be  the  proper  course  to  be  pursued 
The  instances  to  which  this  proceeding  is  peculiarly  applicable,  are 
defined  as  above,  to  be  those  ^^  where  the  action  is  for  the  recovery 
of  money  only,  or  of  specific  real  or  personal  property,  with  dam- 
ages for  the  withholding  thereof,''  to  which  class  of  cases  may  be 
added  all  actions  for  a  wrong,  of  whatever  nature,  and  all  otiiers 
in  which  the  claim  is  for  damages  in  general,  of  an  unliquidated 
and  uncertain  nature,  pud  in  which,  therefore,  had  issue  been 
joined,  trial  by  a  jury  would  have  been  the  course  more  peculiarly 
applicable. 

The  proceeding  in  these  cases,  is  in  strict  analogy  with  the  old  writ 
of  enquiry,  and  the  works  on  the  former  practice  should  be  consulted 
accordingly.  In  Warner  v.  Kenny ^  1 C.  R.  96, 8  How.  328,  a  proceed- 
ing of  this  nature  is  contemplated,  in  the  observations  made  by  the 
court  in  the  opinion  delivered,  and  it  is  declared  that  "  the  defend- 
ant has  a  right  to  appear  on  assessing  the  damages,  as  he  formerly 
had  on  executing  a  writ  of  inquiry."  The  application  for  judg- 
ment was  accordingly  refused  in  that  case,  on  the  ground  of  its 
not  being  nuide  in  the  right  county,  a  principle  fully  carried  out 
by  rule  91,  as  above  cited,  so  far  as  relates  to  the  actual  pro- 
ceedings on.  a  reference,  or  a  writ  of  enquiry,  though,  as  regards 
the  application  itself,  the  restrictions  as  to  immediate  venue,  are 
now  removed. 

Jn  jSMonb  V.  Swetzer^  8  How.  418, 1 C.  R.  117,  assessment  by  a 
sheriff's  jury,  in  accordance  with  the  old  practice,  was  expressly  held 
to  be  the  proper  mode  of  proceeding  in  an  action  for  assault  and  bat* 
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tery^wherejadgment  had  been  taken  by  default.  The  same  conclusion 
is  come  to  in  Boyce  v.  Comsiockj  1  C.  R.  (N.  S.)  290.  In  Stanley 
V.  Anderson^  1  C.  R,  52,  a  similar  disposition  was  made  of  a  case 
where  damages  for  a  personal  injury  were  sought,  and  the  form  of 
judgment  approTed  of  by  the  court  is  given  in  extensoy  in  the  re- 
port, and  may  be  safely  followed. — See  Appendix.  In  Broum  v. 
Miller^  1  Barb.  S.  C.  R.  24,  a  decided  preference  is  expressed  by 
the  court  for  assessment  by  a  jury,  instead  of  a  reference,  in  cases 
where  the  former  proceeding  is  applicable,  on  the  ground  of  the 
augmented  expense  of  the  latter  course;  and,  although  before 
the  Code,  this  case  may  probably  be  followed,  under  similar  cir- 
cumstances. 

In  Jones  y.  Kip^  1  C.  R.  119,  it  is  held  that  judgment  for  want 
of  an  answer,  cannot  be  impeached  by  appeal. — See  this  subject 
hereafter  considered.  The  proper  form  of  action  under  such  cir- 
cumstances, would  clearly  seem  to  be  a  special  application  to  set 
aside  such  judgment,  and  for  leave  to  defend,  under  the  special 
powers  for  that  purpose,  conferred  by  sec.  174 ;  to  applications  of 
which  natui'e  the  courts  are  always  disposed  to  listen  with  favor, 
unless  under  circumstances  peculiarly  calling  for  no  interference  on 
their  part  See  this  subject  fully  considered  hereafter,  in  the  last 
chapter  of  4his  division  of  the  work. 

The  third  subdivision  of  the  section  in  question,  i.  e.,  that  which 
prescribes  the  mode  of  application  for  judgment,  in  cases  where  the 
service  of  the  complaint  has  been  by  publication,  remains  to  be 
dealt  with  in  few  words.  In  these  cases,  proof  of  the  demand 
mentioned  in  the  complaint  must  always  be  tendered,  at  the  time 
of  the  application.  This  proof  may  be  by  the  affidavit  of  the 
plaintiff,  and  it  will  be  better  that,  in  all  cases,  that  affidavit  should 
be  fuH,  and  should  comply  with  the  formalities  prescribed,  and 
which  are  clearly  indispensable,  in  cases  where  the  defendant  is 
nonresident.     See  form  of  affidavit  in  Appendix. 

Whether  further  proof  may  or  may  not  be  required,  and  whether 
the  giving  of  security  for  restitution,  in  the  event  of  the  adverse 
party  being  thereafter  admitted  to  defend,  and  succeeding  in  his 
defence,  may,  or  may  not  be  enforced,  under  the  power  to  that , 
effect  conferred  on  the  court,  rests  entirely  in  the  discretion  of  the  * 
judge. 

The  proceedings  in  the  event  of  such  an  application  on  the 
part  of  the  defendant,  have  been  heretofore  alluded  to,  under 
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the  head  of  service  by  publication,  and  will  be  hereafter  con- 
sidered in  chapter  V.  of  this  division. 

The  form  of  judgment  to  be  entered  m  such  case,  assuming 
the  court  to  be  satisfied  with  the  evidence  produced,  or  that 
security  has  been  given  as  required,  is  precisely  the  same  as  in 
other  cases,  and  no  further  observations  appear  therefore  to  be 
necessary ;  except,  that  by  the  recent  case  of  Tomlinson  v.  Van 
Vechten,  6  How.  199,  it  is  held  that  the  defendant,  in  these  cases, 
is  not  in  default  immediately  on  the  expiration  of  the  pub- 
lication of  the  notice,  but  that  he  has  the  usual  twenty  days  to 
answer,  from  the  period  that  the  publication  is  complete. 

In  fine,  it  may  be  generally  observed  in  relation  to  judgments 
for  want  of  an  answer,  that  it  is  always  competent  for  the 
plaintiff  to  take  judgment  against  any  of  the  defendants  who 
may  not  have  answered  the  complaint.  If  the  interest  of  such 
defendant  be  of  a  several  nature,  the  judgment  is  of  course  only 
operative  as  against  him  alone.  The  case  of  joint  debtors  is, 
however,  widely  different,  as,  under  these  circumstances,  the 
plaintiff  may  take  judgment  against  all,  on  proof  of  service  on 
any  one  or  more,  and  proof  of  no  answer  by  the  defendant  thus 
served  ;  and  such  judgment  is  fully  available  against  partnership 
property.  The  effect  of  a  judgment  of  this  natufe,  and  the 
further  proceedings  necessary  to  render  it  of  operative  force, 
as  against  the  several  estates  of  parties  who  have  not  been 
served  in  the  first  instance,  will  be  entered  upon  hereafter,  partly 
under  the  head  of  execution,  and  partly  in  a  supplementary 
chapter,  closing  this  division  of  the  work. 

In  no  case  can  a  judgment  taken  for  want  of  an  answer, 
exceed  the  amount  of  relief  demanded  by  the  complaint. — 
See  Code,  sec.  275,  and  Hurd  v.  Leavemoorth,  i  C.  R.  (N.  S.) 
278,  before  cited. 

The  above  observations  bear  reference  to  an  actual,  those 
following,  to  an  imputed  default  to  defend.  A  default  of  this 
nature  may  arise  in  either  of  two  manners ;  first,  by  the  failure 
to  sustain  an  issue  of  law  when  taken,  see  section  369  of 
the  Code,  specially  providing  to  this  effect,  second,  by  the 
striking  out  as  frivolous  or  sham,  of  a  defence,  or  of  a  reply 
to  a  valid  defence  actually  put  in. 

In  either  of  these  events,  the  party  failing,  unless  leave  be 
granted  to  him  to  plead  over  or  amend,  is  practically  in  the 
situation  of  having  failed  to  make  any  defence  or  reply  at  all, 


JUDGMENT  BY  DEFAULT,  OR  ON  CONFESSION-  461 

under  which  circumstances  his  adversary  is,  as  of  course,  en- 
titled to  judgment.  A  similar  state  of  circumstances  arises,  in 
the  event  of  a  decision  of  the  above  nature  having  been 
pronounced,  with  leave  to  plead  over  or  amend,  and  of 
the  party  to  whom  such  leave  is  given,  failing  to  do  so 
within  the  time  allowed  to  him  for  that  purpose ;  on  which 
failure  he  is  equally  in  default,  and  his  adversary  is  Squally 
entitled  to  the  remedy  of  judgment  against  him.  Positions 
analogous  to  the  above,  are  those  of  a  plaintiff  failing  to  reply 
to  new  matter  in  the  answer,  constituting  a  defence  by  way  of 
counter-claim,  going  to  the  whole  subject  matter  of  the  action, 
under  which  circumstances  the  defendant  is  entitled^to  move  for 
judgment,  under  sec.  160,  or  of  a  defendant  succeeding  in  a  mo- 
tion, under  rule  23,  to  dismiss  the  plaintiff's  complaint,  for  want 
of  due  prosecution. 

The  mode  of  entering  judgment  on  an  issue  of  law  decided 
in  favor  of  the  plaintiff,  is  specially  provided  for  by  sec.  269, 
and  is  the  same  as  upon  an  actual  failure  to  answer.  The  form 
of  entry  of  judgment  on  the  part  of  the  defendant,  is  of  a 
similar  nature  to  that  on  the  dismissal  of  the  complaint  on  the 
regular  trial  of  the  cause,  and  a  reference  or  writ  of  enquiry 
may  be  granted,  where  necessary,  under  the  powers  of  the 
same  section. 

The  proceedings  on  the  entry  of  judgment  in  these,  as,  in- 
deed, in  all  other  cases  of  imputed,  are  practically  the  same  as 
in  those  of  actual  default.  The  judgment  roll,  on  judgment  on  a 
demurrer  in  favor  of  either  party,  when  such  party  is  in  a  situa- 
tion to  enter  up  such  judgment  without  further  delay,  consists 
of  the  summons  and  the  pleadings  on  which  the  question  has 
arisen,  the  judge's  decision  thereon,  the  costs,  &c.,  and  postea ; 
for  which,  see  form  in  Appendix.  If  leave  to  amend  have  been 
granted,  but  an  amendment  has  been  neglected  to  be  made,  the 
order  by  which  such  leave  was  given,  and  an  affidavit  that  no 
amendment  has  been  made  in  pursuance  thereof,  are  essential, 
and  must  form  part  of  the  judgment  roll,  in  addition  to  the 
papers  above  referred  to. 

The  questions  in  relation  to  the  striking  out  of  sham  or  irrel- 
evant defences,  under  sec.  152,  and  of  the  circumstances  under 
mrhich  a  demurrer,  answer,  or  reply,  will  be  adjudged  to  be 
frivolous,  and  judgment  given  thereon,  on  an  application  under 
sac.  247,  have  been  before  considered,  and  the.  cases  thereon 
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cited,  under  the  head  of  pleading,  and  of  the  proceedings  of  the 
«  different  parties  thereon. 

It  was  at  first  held  under  the  Code  of  1846,  that  the  proper 
course  to  pursue  in  the  case  of  a  frivolous  demurrer,  was  to  place 
the  cause  upon  the  calendar,  and  call  it  on,  out  of  its  order,  ac- 
cording to  the  old  practice — Partridge  v.  McCarthy,  1  C.  R.49, 
and  a  motion  to  set  aside  a  demurrer  as  frivolous  was  there 
denied,  but  without  costs. 

The  contrary  doctrine,  however,  prevailed  in  the  cases  of 
Nobh  v.  Trowbridge,  1  C.  R.  38 ;  Stokes  v.  Hagar,  1  C.  R.  84 ;  7 
L.  O.  16;  Swift  V.  DeWitt,  1  C.  R.  25 ;  3  How.  280;  6  L.  0. 
314;  Cbmingy.  Haight^  1  C.  R.  72,  and  others;  but  the  inser- 
tion of  sec.  247,  as  it  now  stands  in  the  present  measure,  has 
put  the  matter  beyond  doubt. 

The  proper  course  is,  in  all  such  cases,  to  move  at  once 
under  that  section,  as,  otherwise,  a  pleading,  however  frivolous, 
cannot  be  disregarded  as  a  nullity. — Coming  v.  Haighty  above 
cited ;  Hartnesa  v.  Bennett^  1  C.  R.  68 ;  3  How.  289 ;  in  which 
latter  case,  a  judgment  so  obtained  by  default,  without  notice 
to  the  defendant,  was  set  aside.  In  the  former,  an  answer  by 
a  defendant  sued  as  co-partner,  to  the  effect,  simply,  that  he 
never  was  a  co-partner  with  the  other  defendants,  without  no- 
ticing the  other  allegations  in  the  complaint,  was  decided  not  to 
be  frivolous. 

A  motion  under  the  section  in  question,  must  be  made  with 
due  diligence,  or  the  right  to  take  the  objection  will  be  con- 
sidered as  gone.  See  Isham  v.  Williamson^  and  Gorlies  v.  ife- 
laplaine,  before  cited  under  the  head  of  reply,  overruling  the 
case  of  Stokes  v.  Hagar,  there  also  mentioned. 

A  motion  of  this  nature  cannot  be  made  at  chambers,  but 
must  be  in  court.  No  affidavit  is  necessary  to  be  served  with 
the  notice,  nor  can  any  be  taken  into  account  in  deciding  the 
question,  except  mere  proof  of  service,  where  the  defendant 
does  not  appear. 

The  judgment  must  be  granted  or  refused,  on  what  appears 
on  the  pleadings  alone.  The  notice  must  ask  for  judgment,  not 
merely  for  an  order,  or  relief  cannot  be  given  under  it. — Dar- 
row  V.  M7fer,  6  How.  247 ;  8  C.  R.  241.  See,  also,  Bae  v.  The 
Washington  Mutual  Insurance  Company^  6  How.  21. 

Where  one  only  of  several  defendants  answered,  stating  facts 
which  constituted  no  defence  as  against  the  plaintiff,  though 
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showing  a  case  for  relief  as  between  him  and  his  co-defendants, 
who  had  not  answered,  judgment  was  given  for  the  plaintiff,  on 
a  motion  to  strike  out  such  answer,  and  for  judgment  as  against 
all  the  defendants ;  but  leave  was  given  to  such  defendant  to 
amend  his  answer,  on  payment  of  costs. — Woodvx>rth  v.  Bellows, 
4  How,  24. 

The  cases  in  which  relief  of  this  nature  has  been  granted 
under  the  section  in  question,  are  numerous,  and  have  been  be- 
fore cited,  under  different  heads,  in  relation  to  pleadings  in 
general.  See,  in  particular,  Conde  v.  Shepard,  4  How.  75 ;  2  C. 
R.  58 ;  GamdenBank  v.  Sodgers,  4  How.  68  ;  2  C.  R.  45 ;  Glenny 
V.  Hiichings,  4  How.  98 ;  2  C.  R.  56 ;  Beers  v.  Squire,  1  C.  R.  84 ; 
Pierson  v.  Gooley^  1  C.  R.  91 ;  Mxdlenv.  Kearney^  2  C.  R.  18; 
McMurray  v.  Oifford^  5  How.  14 ;  Bentley  v.  Jones^  4  How.  335, 
and  many  others.  See,  also,  Appleby  v.  JSlkins,  2  Sandf.  S.  C.  R. 
673,  2  C.  R.  80,  in  which  case,  on  judgment  being  entered  on 
a  frivolous  demurrer,  leave  to  answer  was  refused,  there  being 
no  affidavit  of  merits. 

The  court  has,  however,  frequently  shown  itself  unfavorable 
to  the  granting  of  motions  of  this  description.  See  Hariness  v. 
Bennett^  before  cited  ;  Scovill  v.  Howell^  2  C.  R.  33 ;  Smith  v. 
ShufeUj  3  C.  R.  175,  and  Neefus  v.  Kbppenhurg^  2  C.  R.  76 ;  in 
which  latter  case,  the  court  laid  down  the  principle  that  it  will 
not  strike  out  a  demurrer  as  frivolous,  unless  it  appears  to  be 
taken  merely  for  the  purpose  of  delay,  or  unless  the  grounds  of 
demurrer  set  forth  are  clearlv  untenable. 

A  motion  under  this  section  will  be  denied,  where  the  parties 
have  previously  moved,  without  success,  to  set  aside  the  same 
pleading  for  irregularity.  Objections  to  any  proceeding  in  a 
cause,  must  all  be  embodied  in  one  motion,  and  cannot  be  per- 
mitted to  be  split  up  into  several. — Desmond  v.  Wbol/j  6  L.  O. 
380 ;  1  C.  R.  49. 

Where  a  defendant  has  both  demurred  and  answered  to  the 
whole  complaint,  or  to  one  single  cause  of  action  therein,  the 
defendant  cannot  treat  either  the  answer  or  the  demurrer  as  a 
nallity,  nor  can  he  move  to  strike  out  the  demurrer  as  frivolous 
under  this  section.  '*  The  proper  remedy  is  to  move  to  strike 
out  the  demurrer,  or  the  answer ;  or  for  an  order,  compelling 
the  defendants  to  elect  by  which  of  the  pleadings  they  will 
abide.'' — t^peUman  v.  WeideTf  5  How.  5  ;  Slocum  v.  Wheeler,  4 
How.  373. 
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The  cases  which  establish  the  doctrine,  that  a  judgment  en- 
tered under  the  provision  now  in  question  is,  to  all  intents  and 
purposes,  and  particularly  for  the  purposes  of  the  appeal  there- 
fron),  a  judgment  and  not  an  order,  have  been  before  cited 
at  the  commencement  of  the  last  chapter. 

In  the  recent  case  of  Aymar  v.  Chase,  1  C.  R.  (N.  S.)  141,  a 
motion  to  vacate  a  judgment,  entered  upon  a  defendant's  an- 
swer being  stricken  out  as  sham  and  irrelevant,  was  denied 
with  costs,  though  the  usual  time  to  amend  had  not  expired ;  on 
the  ground  that  the  answer,  having  been  stricken  out,  was  to 
be  treated  as  no  answer  at  all,  and  as  therefore  unamendable, 
and  that  the  only  course  open  to  the  defendant,  under  such  cir- 
cumstances, was  to  have  applied  for  leave  to  put  in  a  new  an- 
swer, which  might  have  been  granted  upon  terms. 

The  judgment  roll,  on  the  entry  of  judgment  of  this  descrip- 
tion on  the  part  of  the  plaintiff,  will  consist  of  the  summons  and 
complaint,  the  decision  or  order  of  the  court  upon  the  motion, 
and  an  affidavit  that  no  answer  has  been  received,  except  the 
one  which  has  been  drawn  in  question,  to  which,  the  costs  and 
postea  must  be  subjoined  in  the  usual  manner.  For  forms,  see 
Appendix. 

Where,  on  the  contrary,  the  reply  is  stricken  out,  the  answer 
must,  of  course,  form  part  of  the  judgment  roll,  and  an  affidavit 
must  be  made  in  like  manner  as  above,  that  no  reply  has  been 
received,  except  the  one  decided  to  be  invalid.  Under  these 
circumstances,  a  motion  under  sec.  154,  appears  indispensable 
before  judgment  can  be  properly  perfected,  but  the  necessity 
of  a  second  proceeding  may  be  obviated  by  a  judicious  framing 
of  the  original  motion  in  the  first  instance.  Of  course  the  for- 
mal entry  will  be  the  same,  '*  mutatis  mutandis." 

On  the  entry  of  judgment  by  the  defendant,  on  motion  under 
sec.  154,  on  the  plaintiff's  failing  to  reply  to  new  matter  consti- 
tuting a  defence,  the  pleadings  and  the  order  or  decision  of  the 
court  on  the  motion,  with  the  usual  adjuncts,  will  form  the  judg- 
ment roll.  The  application  for  this  purpose  must  be  made  to 
the  court,  a  judge  at  chambers  having  no  jurisdiction  in  the 
matter. — Aymar  v.  Chase^  1  C.  K.  (N.  S.)  330.  On  the  success 
of  a  motion  to  dismiss  for  want  of  prosecution,  under  rule  23, 
the  pleadings  and  decision  or  order  of  the  court,  will,  in  like 
manner,  form  the  principal  component  parts  of  that  document. 
In  short,  in  all  these  cases,  it  may  be  laid  down  as  a  general 
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role^  that  all  the  proceedings  in  the  cause,  down  to  the  period 
when  a  default  has  been  committed  by  either  party,  and  all 
that  {s  necessary  fully  to  demonstrate  the  existence  of  that  de- 
fault, whether  by  means  of  the  decision  of  tiie  court  to  that 
effect,  or  otherwise,  are  necessary  component  parts  of  the  judg- 
ment roll.  That  document,  to  be  completed,  must  contain  a 
full  and  exact  statement  of  every  particular  on  which  judg- 
ment has  been  given,  or  which  is  necessary  to  explain  or 
sustain  that  judgment. 

The  above  observations  dispose  of  the  different  questions  in 
relation  to  the  entry  of  judgment,  by  default,  whether  actual  or 
imputed,  for  want  of  a  defence,  or  in  the  event  of  a  motion 
for  dismissal  being  granted.  It  remains  to  notice  the  course  of 
proceeding  on  the  entry  of  judgment  of  a  similar  nature,  on 
default  of  either  party  to  appear  and  sustain  his  cause,  when 
called  on.  But  few  observations  are  necessary  on  this  branch 
of  the  subject,  inasmuch  as  the  entry  of  judgment  under  these 
circumstances,  differs  in  no  essential  respect  from  that  on  an 
ordinary  trial,  in  cases  where  trial  by  jury  is  waived,  by  the 
non-appearance  of  the  adverse  party.  The  judgment  roll  dif- 
fers in  no  respect,  and  consists  of  the  same  papers,  viz.,  the 
summons,  pleadings,  the  clerk's  minute  of  the  decision  of  the 
court,  the  costs,  and  postea.  The  form  of  the  latter  will  be 
found  in  the  Appendix. 

The  last  point  to  be  noticed  under  this  particular  head,  is 
the  entry  of  judgment  on  an  inquest,  a  proceeding  in  strict  ana- 
logy with  the  last.  The  judgment  roll  and  postea  are  precise- 
ly the  same  as  those  on  a  default  of  the  last-mentioned  nature; 
or,  perhaps,  it  might  be  more  correct  to  designate  them  as  pre- 
cisely the  same,  with  formal  variations  only,  as  those  on  an  or- 
dinary trial  by  the  court ;  inquest  being,  to  all  intents  and  pur- 
poses, an  actual  trial  of  the  case,  though  ex  parky  and  out  of 
its  regular  order.  The  form  of  postea,  on  a  judgment  of  this 
nature,  is  also  given  in  the  Appendix. 

The  last  subject  to  be  noticed  in  the  present  chapter,  is  the 
entry  of  judgment  by  confession,  under  chapter  III.  title  XII. 
of  part  II.  of  the  Code,  ss.  382  to  384,  inclusive. 

Judgment  of  this  nature  may,  under  the  powers  in  sec.  382, 
be  entered,  either  for  money  due,  or  to  become  due,  or  to  se- 
cure any  person  against  contingent  liability  on  behalf  of  the 
defendant,  or  both. 

81 
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In  an  earlier  portion  of  the  work,  in  which  the  proceedings 
by  which  a  controversy  may  be  settlod  without  going  through 
the  forms  of  an  action  between  the  parties  were  considered, 
the  preparation  and  form  of  the  statement  to  be  made,  in  order 
to  the  entry  of  a  judgment  of  this  description,  have  been  al* 
ready  noticed,  and  the  cases  upon  the  subject  cited,  particularly 
Park  V.  Church,  6  How.  381,  1  C*  R.  (N.  S.)  47,  which  holds, 
that  a  statement  that  ^^  judgment  is  confessed,"  for  a  certain 
sum,  is  sufficient  to  authorize  the  entry  of  such  judgment,  with- 
out any  further  direct  authority  for  that  purpose,  the  provi- 
sion to  that  effect,  in  sec.  383,  being  held  to  be  merely  direc- 
tory, and  also  those  decisions  which  maintain,  in  accordance 
with  the  English  doctrine  on  the  same  subject,  that,  under  these 
provisions,  a  judgment  confessed  by  a  party  whilst  in  custody, 
and  without  the  presence  of  an  attorney  to  advise  him  on  that 
behalf,  is  void. — V.  Wilder  v.  Baumstauck^  3  How.  81  ;  BouJtd 
v.  Owen^  2  C.  R.  40 ;  2  Sandf.  Sup.  C.  R.  665. 

The  powers  of  the  supreme  court,  and  also  of  the  superior 
court,  in  relation  to  the  entry  of  judgments  of  this  description, 
are  unlimited  in  regard  to  amount ;  but  jurisdiction  in  this 
respect,  does  not  appear  to  have  been  conferred  upon  the  court 
of  common  pleas,  that  court  not  being  included  in  sec.  384,  the 
provision  which  confers  jurisdiction  on  the  other  tribunals. 
Justices  courts  have  also,  under  subdivision  8  of  sec.  53,  a  lim- 
ited jurisdiction  in  this  respect,  where  the  amount  confessed 
does  not  exceed  9250.  Under  the  Code  of  1848,  this  special 
jurisdiction  was  still  more  restricted,  and  w^as  limited  to  the 
amount  of  9100 ;  and  the  amendment  of  1849  was  held  to  have 
no  retro-active  effect,  in  Daniels  v.  Hinkston^  5  How.  322.  Of 
course,  the  jurisdiction  in  question,  whether  under  the  original 
or  amended  Codes,  being  of  a  special  and  limited  nature,  no 
presumption  can  be  made  in  its  favor. 

The  entry  of  a  judgment  by  confession  is  a  proceeding  of  the 
most  simple  nature.  No  judgmeiK  roll  need  be  prepared,  nor 
is  the  preparation  of  a  bill  of  costs  necessary,  beyond  a  mere 
statement  of  the  actual  disbursements,  if  any,  and  of  the  amount 
actually  due  for  principal  and  interest,  if  any  payable.  The 
course  is  distinctly  prescribed  by  sec.  284,  and  all  that  is  neces- 
sary is  to  file  the  statement  "with  a  county  clerk,  or  with  the 
clerk  of  the  Superior  Court  of  the  city  of  New  York,  who  shall 
endorse  upon  it,  and  enter  in  the  Judgment  Book»  a  judgment 
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of  the  Supreme  or  said  Superior  Court,  for  the  amount  con- 
fessed, with  five  dollars  costs,  together  with  disbursements. 
The  statement  and  affidavit,  with  judgment  endorsed,  shall 
thenceforth  become  the  judgment  roll/'  When  entered,  such 
judgment  may  be  docketed,  and  enforced  by  execution,  pre- 
cisely, in  all  respects,  as  one  obtained  in  the  ordinary  manner ; 
special  provisions  being,  however,  inserted  in  sec.  384,  in  rela- 
tion to  the  latter  proceeding,  in  those  cases  where  the  whole 
amount  has  not  yet  become  due,  and  which  will  hereafter  be  con- 
sidered under  the  head  of  execution. 

It  has  been  held  to  be  positively  essential  that  the  judgment 
to  be  so  entered  should  be  endorsed  by  the  clerk  upon  the  state- 
ment, as  well  as  entered  in  the  Judgment  Book,  as  is,  in  fact, 
prescribed  by  the  provision  above  cited.  Where,  however,  the 
clerk  had,  by  inadvertence,  omitted  to  do  so,  in  consequence  of 
which,  subsequently  entered  judgments  had  obtained  an  actual 
legal  priority  on  that  ground,  all  requisitions  having,  in  those 
cases,  been  complied  with ;  the  error  was  allowed  to,  be  cor- 
rected, and  the  first  judgment  amended,  so  as  to  obtain  its  proper 
legal  priority,  on  the  ground  that  the  court  will  not  allow  a 
party  to  suffer  by  the  omissions  or  mistakes  of  one  of  its  own 
oflicers,  where  a  substantial  right  is  involved. — Neele  and  others 
V.  JBerryhilly  4  How.  16. 

In  Park  v.  Church,  5  How.  381,  1  C.  R.  (N.  S.)  47,  before 
cited,  it  was  held  that  the  provisions  of  the  Eevised  Statutes, 
under  which  an  acquiescence  of  one  year  is  a  bar  to  all  relief 
for  formal  irregularity  in  the  entry  of  a  judgment  of  this  de- 
scription, are  still  in  full  force.  It  would  seem,  however,  that 
this  provision  would  not  constitute  a  sufficient  bar  to  an  appli- 
cation for  the  purpose  of  setting  aside  the  judgment  so  entered, 
on  the  ground  of  any  serious  and  bond  fide  defect  in  the  state- 
ment itself,  or  of  fraud  or  evil  practice  in  the  obfaining  of  that 
statement. 

Before  passing  on  to  the  entry  of  judgment  in  contested 
cases,  another  species  of  entry  of  judgment  in  the  nature  of  a 
ipuisi  confession,  still  requires  observation,  i.  e.,  the  judgment 
which  the  plaintiff  is  authorized  to  enter  by  section  385,  in  the 
event  of  an  offer  to  allow  the  same,  being  served  by  the  de- 
fendant under  the  provisions  of  that  section,  and  of  such  ofier 
being  accepted.  Notice  of  such  acceptance  may,  as  provided 
by  that  section,  be  given  within  ten  days  from  the  date  of  the 
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offer  in  question,  and,  if  such  notice  be  given,  the  plaintiff  may 
then  file  the  summons,  complaint,  and  offer,  with  an  affidavit  of 
the  giving  of  such  notice  of  acceptance,  and  the  clerk  must 
thereupon  enter  judgment  accordingly  for  the  same,  or  to  the 
effect  mentioned  in  such  notice,  which  judgment,  when  so  en- 
tered, may  be  docketed  and  enforced  as  in  other  cases.    Of 
course,  if  the  offer  be  not  accepted  within  the  time  limited  by 
the  section  in  question,  that  offer  becomes  a  nullity,  and  no  ac* 
tion  can  afterwards  be  taken  thereupon ;  and,  equally  of  coarse, 
in  entering  such  judgment,  the  terms  of  the  offer  cannot  in  any 
manner,  or  to  any  extent,  be  departed  from,  as  any  such  depar- 
tui'e  would  vitiate  the  whole  proceeding.    As  the  judgment  is 
to  be  entered  with  costs,  those  costs  must  be  prepared  and 
taxed  in  the  usual  manner,  where  no  fixed  sum  is  specified  to 
that  effect  in  the  notice];  and,  as  the  very  fact  of  the  offer  im- 
plies an  appearance  in  the  action,  even  if  none  have  been  given, 
it  would  seem  to  be  necessary  to  give  the  usual  notice  of  such 
taxation,  though  there  is  no  direct  decision  or  provision  on  the 
subject. 


CHAPTER   III. 


OF  THE  ENTRY  OF  JUDGMENT  IN  CONTESTED  CASE& 


The  entry  of  judgment,  in  cases  which  have  been  made  the 
subject  of  a  regular  trial,  is  thus  provided  for  by  sec.  274  of 
the  Code : — 

§  274.  Judgment  may  be  given  for  or  against  one  or  more  of 
several  plaintiffs,  and  for  or  against  one  or  more  of  several  defend- 
ants, and  it  may  determine  the  ultimate  rights  of  the  parties  on  each 
side,  as  between  themselves,  and  it  may  grant  to  the  defendant  any 
affirmative  relief  to  which  he  may  be  entitled.  In  an  action  against 
several  defendants,  the  court  may,  in  its  discretion,  render  judgment 
against  one  or  more  of  them,  leaving  the  action  to  proceed  against 
the  others,  whenever  a  several  judgment  may  be  proper.  The  coort 
may  also  dismiss  the  complaint  with  costs,  in  favor  of  one  or  more 
defendants,  in  case  of  unreasonable  neglect  on  the  part  of  the  plain- 
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tiff  to  serye  the  Bammons  on  other  defendants,  or  to  proceed  in  the 
Cftose  against  the  defendant  or  defendants  served. 

By  sections  275  and  276,  the  measure  of  relief  to  be  granted 
to  the  plaintiff  is  prescribed  in  the  following  terms : — 

§  215,  The  relief  granted  to  the  plaintiff,  if  there  bo  no  answer, 
cannot  exceed  that  which  he  shall  have  demanded  in  his  complaint ; 
bat,  in  any  other  case,  the  court  may  grant  him  any  relief  consistent 
with  the  case  made  by  the  complaint  and  embraced  within  the  issne. 

§  276.  Whenever  damages  are  recoverable,  the  plaintiff  may  claim 
and  recover,  if  he  show  himself  entitled  thereto,  any  rate  of  dam- 
ages which  he  might  have  heretofore  recovered  for  the  same  canse 
of  action. 

In  a  previous  section.  No.  263,  under  the  head  of  trial  by 
jury,  the  following  clause  appears,  in  relation  to  the  entry  of 
judgment  for  a  defendant :  "  If  a  set-ofi^  established  at  the  trial, 
exceed  the  plaintiff's  demand  as  established,  judgment  for  the 
defendant  must  be  given  for  the  excess  ;  or,  if  it  appears  that 
the  defendant  is  entitled  to  any  other  affirmative  relief,  judg- 
ment must  be  given  accordingly." 

In  section  267,  provision  is  made  for  the  entry  of  judgment 
on  a  trial  by  the  court.  Sec.  269  has  reference  to  that  on  the 
trial  of  an  issue  of  law,  as  commented  on  in  the  last  chapter, 
and  section  272  prescribes  the  course  on  the  decision  of  re- 
ferees of  the  whole  issue. 

By  sec.  278,  it  is  provided  that  judgments  in  general,  except 
where  entered  by  the  clerk  alone,  as  mentioned  in  the  last 
chapter,  and  also  judgments  on  issues  of  law  tried  by  the 
general  term,  by  special  direction  of  the  court  if  given,  shall, 
in  the  first  instance,  be  entered  upon  the  direction  of  a  single 
judge,  or  report  of  referees,  subject  to  review  at  the  general 
term,  on  the  demand  of  either  party,  as  therein  provided. 

The  above  are  the  provisions  of  the  Code  of  general  ap- 
plication, in  relation  to  the  nature  of  the  judgment  to  be  en- 
tered on  contested  issues.  A  few,  in  relation  to  the  entry  in 
particular  cases,  will  be  noticed  hereafter  in  the  course  of  the 
present  chapter. 

In  cases  which,  before  the  fusion  of  the  two  jurisdictions^, 
-would   have    been    of    decided    common    law    cognizance, 
the  entry  of  judgment  is,  in  general,  simple  in  its  form,  and 
presents  few,  if  any  complications.   In  those  more  strictly  of/ 
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equitable  cognizance,  the  proper  form  of  decree  to  be  entered  is 
ordinarily  of  a  more  involved  nature,  and  frequently  embraces  dif- 
ferent  degrees  of  relief  for  the  benefit  of  different  parties,  whether 
plaintiffs  or  defendants.  Although  therefore,  the  prevailing 
party,  and  more  usually  the  plaintiff,  has,  in  these  cases,  the 
carriage  of  the  decree,  still  it  is  frequently  a  matter  of  ne- 
cessity that  the  other  parties  should  have  a  share  in  its  original 
preparation.  The  course  under  the  old  practice  was,  for  min- 
utes of  the  proposed  decree  to  be  prepared  in  the  first  instance, 
and  to  be  then  settled  by  the  counsel  for  the  different  parties, 
and  eventually  by  the  judge  if  necessary,  and  such  form  will 
of  necessity  be  most  convenient,  and  is  that  most  usually 
adopted  under  the  new  system,  in  similar  circumstances. 
Neither  the  Code  nor  the  recent  rules  effect  any  change  in 
this  respect,  and  the  whole  proceedings  in  relation  to  a  decree 
of  this  nature,  are  governed  entirely  and  exclusively  by  the 
rules  of  the  old  practice.  To  enter,  therefore,  into  details  of  that 
practice,  or  to  give  any  precedents,  would  be  entirely  out  of 
the  scope  of  the  present  work,  as  laid  down  at  the  outset 

Referring  then  to  the  works  in  question,  for  the  general  pro- 
visions of  those  descriptions  of  judgments  which  amount  to  a 
decree  in  equity  under  the  old  system,  and  for  the  forms  to  be 
adopted  in  their  preparation  and  settlement,  (after  which  sach 
judgment,  when  finally  settled,  is  placed  on  record,  and  a  judg- 
ment roll  filed,  precisely  as  in  other  cases  ;)  we  proceed  to  the 
formal  entry  of  judgment  in  the  more  ordinary  description  of 
causes,  or  those  for  which  special  provision  is  made  by  the 
Code,  and  to  cite  the  recent  decisions  in  relation  thereto,  some 
few  of  which  are  also  applicable  to  cases  of  an  equitable  nature 
as  above. 

In  causes  where  the  relief  granted  is  represented  by 
a  money  payment,  either  by  way  of  specific  recovery,  or  as 
damages,  the  entry  of  judgment,  whatever  its  nature,  is, 
of  course,  a  simple  proceeding;  and  that  of  judgment 
against  the  plaintiff  on  behalf  of  a  defendant*  on  the  lat* 
ter's  obtaining  a  dismissal  of  the  complaint,  or  prevailing  on 
a  set-off,  to  an  amount  exceeding  the  former's  demand,  is,  of 
course,  equally  devoid  of  complication.  In  cases  of  this  de- 
scription, plain,  straightforward  forms  analogous  to  those  on 
a  judgment  at  common  law  under  the  old  practice,  are  in  all 
cases  applicable.  A  judgment  involving  ''the  determination 
of  the  ultimate  rights  of  the  parties  on  each  side,  as  between 
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themselves,**  is,  of  course,  a  matter  of  greater  difficulty,  and 
the  more  so,  as  the  powers  of  the  court,  under  the  Code,  em- 
brace not  merely  those  of  the  court  of  chancery  under  the  old 
system,  but  extend  to  the  granting  of  relief  as  regards  co-de- 
fendants, on  equities  as  between  themselves,  and  separate  and 
apart  from  the  case  made  out  by  the  plaintiff,  without  the  ne- 
cessity of  any  independent  proceeding  for  that  purpose;  an 
amplification  of  the  powers  of  the  court,  which,  although  bene- 
ficial in  its  general  scope,  seems,  if  looked  into  more  in  detail, 
to  be  open  to  many  and  serious  objections ;  particularly  when 
stretched  to  the  extent  to  which,  in  some  few  cases,  and  par- 
ticularly in  that  of  Frazer  v.  GreenhiU,  subsequently  cited  un- 
der the  head  of  attachment,  those  powers  have  been  carried. 

In  general,  however,  the  courts  have  been  disposed  to  impose 
greater  restrictions  on  cases  of  relief  of  that  nature. 

Thus,  it  has  been  held,  that  relief  cannot  be  so  administered 
between  co-defendants  who  have  not  answered,  or,  as  between 
one  defendant  who  has  answered,  and  others  who  have  not* — 
Norhury  v.  Seeley,  4  How.  73  ;  2  C.  R.  47 ;  Woodu}orth  v.  Bellows, 
4  How.  24  ;  1  C.  R.  129. 

Nor  is  the  existence  of  any  claims  for  relief,  as  between  such 
defendants  under  the  circumstances  last  mentioned,  any  bar  to 
the  plaintiff's  right  to  enter  up  judgment  against  them  all ;  where 
his  title  to  such  relief  has  not  been  controverted  by  the  answer 
put  in. —  Woodux>rth  v.  Bdlows,  last  cited. 

In  cases,  however,  where  defendants  have  answered,  and  the 
granting  of  relief  between  them  does  not  prejudice  the  plaintiff's 
case,  there  seems  no  limit  to  the  power  of  the  court  to  adjudi- 
cate on  their  mutual  rights  or  equities,  as  between  themselves, 
and  independent  of  such  plaintiff.  It  will  have  been  seen 
that  the  entry  of  a  judgment  against  one  or  more  of  several  de- 
fendants, is  expressly  allowed,  where  the  same  shall  be  proper. 
The  test  of  this  propriety  would  appear  to  be  the  joint  or  seve- 
ral nature  of  the  interests  of  the  parties  so  sued.  It  is  obvious, 
that,  where  an  action  is  against  joint  debtors,  strictly  so  speak- 
ing, judgment  can  only  be  entered  against  all.  The  plaintiff, 
in  these  cases,  must  recover  against  all  or  none — V.  Merrifteld 
V.  Cooley^  4  How.  272  ;  and,  under  the  special  provisions  of  the 
Code  before  alluded  to,  and  hereafter  cited  in  detail,  the  ser- 
vice upon  one  only  of  parties  so  interested,  is  sufficient  to 
authorize  the  entry  of  judgment  against  all,  though  with  restric- 
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tions  as  to  the  enforcement  of  that  judgment  And  not  only 
this,  but  the  judgment,  under  these  circumstances,  mast  be  en- 
tered against  all  parties,  and  not  against  any  of  them  indivi- 
dually.— j^eme  v.  Bentley,  1  C.  E.  109. 

The  rule,  as  above  stated,  was  strictly  applied  in  the  recent 
case  of  FtUlerton  v.  Taylor,  6  How.  259,  1  0.  R  (N.  S.)411, 
where,  in  an  action  against  several  defendants  on  a  joint  cod' 
tract,  a  referee  of  the  whole  case  had  reported  that  the  de- 
fendants were  not  indebted  to  the  plaintiff,  that  no  contract  had 
been  made  with  them,  but  that  a  contract  had  been  with, 
and  work  done,  for  one  of  such  defendants,  who  was  indebted 
to  the  plaintiff,  upon  which  report  a  several  judgment  was  ac- 
cordingly entered  up  against  the  latter.  The  court  held  that, 
under  these  circumstances,  no  issue  as  to  the  several  liability 
of  the  defendant  in  question,  was  before  the  referree,  and  that 
the  portion  of  his  report  upon  which  judgment  was  entered,  was 
mere  surplusage ;  and,  the  report  being  otherwise  substantially 
for  the  defendants,  the  judgment  so  entered  was  vacated. 

In  cases,  however,  where  the  liability  is  either  joint  or  seve- 
ral at  the  option  of  the  plaintiff,  as  in  the  case  of  the  different 
parties  to  a  bill  or  promissory  note ;  or  in  those  where  the  inter- 
ests of  the  defendtCnts  are  severable,  as  in  cases  of  a  joint  tort, 
where  the  case  is  proved  against  some  of  the  defendants,  but 
fails  as  to  others — V.  Dominick  v.  EackeVy  3  Barb.  S.  C.  R.  17, 
the  entry  of  a  joint  or  several  judgment  lies  at  the  option  of 
the  plaintiff,  according  to  the  result  of  the  trial:  whilst,  in  those 
where  the  defendants  stand  clearly  in  different' relations  to  the 
plaintiff,  the  power  of  the  latter  t^  take  several  judgments 
against  them,  is  still  more  unquestionable.  The  provision  on 
this  subject  is  a  necessary  corollary  to  that  in  sec.  258,  allow- 
ing a  separate  trial  between  a  plaintiff  and  any  of  several  de- 
fendants, whenever,  in  the  opinion  of  the  court,  justice  will  be 
thereby  promoted. 

The  relief  obtainable  by  the  plaintiff,  as  against  all  or  any  of  the 
defendants,  cannot,  under  sec.  275,  be  inconsistent  with  the  case 
made  out  by  the  complaint ;  and,  where  two  remedies  are  sought 
by  the  complaint,  or  are  obtainable  by  the  plaintiff,  he  must 
elect  between  them,  and  cannot  enter  judgment  in  the  alterna- 
tive.—CbmT/icrciai  Bank  v.  TTAite,  3  How.  292 ;  1  C.  R.  68 ; 
Aldrick  V.  Thiel,  3  C.  R.  91. 

The  relief  to  be  given  to  a  defendant  may  be  either,  Istlyt 
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relief  of  an  equitable  nature,  under  any  of  the  many  phases 
which  relief  of  that  description  may  assume ;  2ndly,  judgment 
ofset-ofi^  exceeding  the  plaintiff's  demand;  or,  3rdly,  judgment 
of  dismissal.  The  considerations  in  respect  of  equitable  relief, 
have  been  before  alluded  to,  as  belonging  exclusively  to  the 
old  practice,  and  judgment  of  set-off,  as  above,  amounts  to  a  mere 
simple  money  judgment  in  the  usual  form. 

Judgment  of  dismissal  may  be  either  the  result  of  an  actual 
trial,  or  of  a  motion  for  that  purpose.  The  considerations  in 
relation  to  a  motion  of  this  description,  have  been  entered  upon 
at  an  earlier  stage.  The  section,  as  above  cited,  seems  to  con- 
template the  possibility  of  a  dismissal  on  an  actual  trial,  as 
against  one  defendant,  on  the  ground  of  want  of  due  prosecution 
of  the  cause  as  against  the  others  served  ;  but  no  case  appears 
upon  the  books  in  which  power  of  this  description  has  been  ex- 
ercised* Where  judgment  of  dismissal  takes  place  on  the  hear- 
ing, the  usual  judgment  roll  and  postea  are  all  that  is  necessary. 
Where,  however,  such  judgment  is  the  consequential  result  of 
a  previous  motion  for  that  purpose,  the  order  of  the  court  on 
that  motion  will  form  a  necessary  component  part  of  the  roll, 
and  the  entry  of  judgment  then  follows  as  of  course. 

The  preliminary  proceedings  to  the  entry  of  judgment,  and 
the  component  parts  of  the  judgment  roll,  have  been  already 
enlarged  upon  in  the  first  chapter  of  this  book,  and  are  substan- 
tially the  same  in  all  cases. 

The  postea  on  a  judgment  for  a  money  recovery,  either  spe- 
cific, or  by  way  of  damages,  on  trial  by  jury,  on  trial  by  the 
court,  and  on  trial  by  the  referees,  are  respectively  given  in  the 
Appendix. 

The  mode  of  entry  of  a  judgment  for  the  recovery  of  personal 
property,  is  specially  prescribed,  as  follows,  by  sec.  277  : 

§  277.  In  an  action  to  recover  the  possession  of  personal  property, 
jadgment  for  the  plaintiff  may  be  for  the  possession,  or  for  the  reco- 
very of  possession,  or  the  value  thereof,  in  case  a  delivery  cannot  be 
had,  and  of  damages  for  the  detention.  If  the  property  have  been 
delivered  to  the  plaintiff,  and  the  defendant  claim  a  return  thereof, 
judgment  for  the  defendant  may  be  for  a  return  of  the  property,  or 
the  value  thereof  in  case  a  return  cannot  be  had,  and  damages  for 
taking  and  withholding  the  same. 

A  form  is  also  given  in  the  Appendix.    The  plaintiff  cannot, 
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however,  take  his  judgment  in  the  alternative,  either  for  the 
recovery  of  the  possession  of  the  property,  or  of  its  value.  He 
must  elect  one  or  other  of  these  two  remedies,  and  enter  up  his 
judgment  accordingly. — ^V.  Cbmmercial  Bank  v.  Whiter  and  AH- 
rich  V.  Thiel,  above  cited. 

In  several  other  cases,  relief  in  respect  of  an  injury,  and  dam- 
ages for  its  past  continuance,  may  both  form  part  of  the  jadg- 
ment  to  be  entered,  and,  in  these,  a  similar  form  of  entry  may  be 
followed  ^  mutatis  mutandis." 

In  cases  of  an  equitable  nature,  a  perpetual  injunction  may 
often  be  granted,  and  the  appointment  of  a  receiver  may  fre- 
quently form  part  of  the  relief  obtained.  The  form  of  judgment 
on  these  occasions  is,  with  the  necessary  changes,  substantially 
the  same  as  that  of  an  order  under  similar  circumstances.  See 
these  subjects  hereafter  considered. 

Where  special  relief  of  any  other  nature  is  extended,  the  form 
of  judgment  must,  of  course,  be  adapted  to  the  nature  of  the 
circumstances  and  of  the  decision.  It  would  be  idle  to  attempt 
to  give  precedents  for  every  peculiar  state  of  circumstances 
which  may  arise,  and  no  properly-instructed  practitioner  can 
have  any  serious  difficulty  in  adaptuig  the  judgment  in  each 
case  to  the  peculiar  circumstances. 

The  form  of  a  judgment  in  ejectment  is  given  in  the  Appen- 
dix. In  this  case  also,  the  form  of  recovery  ordinarily  em- 
braces both  the  granting  of  relief,  and  the  assessment  of  dam- 
ages. 

The  form  of  judgment  on  a  foreclosure  is  specially  prescribed 
by  Rule  60  of  the  Supreme  Court,  the  directions  of  which  are 
implicitly  followed  in  practice.  The  usual  form  in  these  cases, 
as  founded  on  the  rule  in  question,  is  also  given  in  the  Appendix. 

The  form  of  the  usual  judgment  in  partition  is  likewise  given 
in  the  same  portion  of  the  work ;  the  different  contingencies 
under  which  such  partition  may  be  made,  being  embraced  as 
far  as  possible. 

In  Vanorman  v.  Phelps,  9  Barb.  S.  C.  R.  600,  the  nature  and 
effect  of  a  judgment  in  partition  will  be  found  fully  considered, 
it  being  held  that,  as  regards  the  rights  of  the  parties  to  posses- 
sion, &c.,  the  judgment  is  binding  from  the  date  of  the  confirm- 
ation of  the  commissioners'  report,  without  regard  to  that  of  the 
subsequent  completion  of  the  record. 

In  two  other  special  cases,  the  nature  and  effect  of  the  judg- 
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ment  to  be  entered,  is  made  the  subject  of  express  provision  in 
the  Code.  In  sec.  436  and  437,  the  nature  of  the  judgment 
which  may  be  given  on  an  action  by  the  Attorney-General  for 
the  usurpation  of  an  office,  is  specially  prescribed ;  and,  in  sec- 
tion 452,  the  following  special  restrictions  are  imposed,  in  re- 
lation to  judgment  in  cases  of  forfeiture  and  eviction : 

§  452.  Judgment  of  forfeiture  and  eviction  shall  only  be  given,  in 
favor  of  the  person  entided  to  the  reversion,  against  the  tenant  in 
possession,  when  the  injury  to  the  estate  in  reversion  shall  be  adjudged 
in  the  action  to  be  equal  to  the  value  of  the  tenant's  estate,  or  unex- 
pired term,  or  to  have  been  done  in  malice. 

In  Linden  v.  Hepburn^  3  Sandf.  S.  C.  R.  668,  (reported  3.  C. 
R.  165,  as  lAr^den  v.  Fritzs)  it  was  held  that  relief  of  an  equitable 
nature,  could  not  be  obtained  in  the  same  proceeding  in  which 
judgment  for  forfeiture  and  eviction  was  sought.  A  recovery 
for  damages  is,  however,  clearly  not  inconsistent  with  judgment 
of  this  description. 

The  above  directions  have  reference  to  the  entry  of  judg- 
ment, on  the  direction  of  a  single  judge,  or  the  report  of  referees. 
That  on  the  decision  of  the  general  term,  on  an  appeal,  or  issue 
of  law,  differs  in  no  essential  particular :  the  component  parts 
of  the  roll  are  the  same,  to  which,  where  the  judgment  is  on 
appeal,  must  be  added  the  case  on  such  appeal,  with  the  costs 
and  postea  thereon,  which  papers  must  be  annexed  to  the  origi- 
nal judgment  roll,  so  as  to  form  one  complete  record,  where 
practicable ;  or,  if  such  be  not  the  case,  they  may  be  filed  sepa- 
rately. The  form  of  the  postea  will  be  found  in  the  Appendix. 
The  judgment  so  entered  may,  of  course,  be  docketed  and 
enforced,  in  precisely  the  same  way  as  in  other  cases. 

Where  the  prevailing  party  delays  entering  up  his  judgment, 
his  opponent,  by  means  of  a  motion,  may  compel  him  to  take 
the  necessary  proceedings  for  that  purpose. — Bank  of  Geneva  v. 
Hbtchkiss,  5  How.  478;  1  C.  R.  (N.  S.)  153.  See,  however,  this 
subject  more  fully  considered  in  a  subsequent  chapter,  under 
the  head  of  Appeal. 

Where  a  judgment  has  been  entered  up  in  consequence  of  a 
verbal  stipulation  between  the  attorneys  on  both  sides,  the 
court  will  compel  both  parties  to  perform  its  terms.  The  rule 
requiring  such  agreement  to  be  in  writing,  does  not  apply  in  a 
case  of  this  description,  where  an  advantage  has  been  obtained 
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by  the  one  party,  in  consequence  of  the  other's  reliance  on  the 
arrangement,  and  where,  in  fact,  the  verbal  agreement  has  been 
executed,  by  passing  into  a  judgment. — Montgomery  v.  EUis^  6 
How.  326. . 


CHAPTER    IV. 

OP  PROCEEDINGS  CONSEQUENT  UPON  THE  JUDGMENT  IN  CERTAIN 

CASES. 


The  proceedings  here  referred  to,  are  those  which  become  ne- 
cessary, where  the  right  of  the  prevailing  party  to  recover  has 
been  adjudged  upon^  but  the  exact  nature  and  amount  of  that 
recovery  requires  to  be  made  the  subject  of  further  inquiry  or 
assessment,  before  final  action  can  be  taken  upon  such  adjudi- 
cation. 

The  course  to  be  pursued  under  these  circumstances,  is 
either  the  granting  of  a  reference,  or  assessment  by  a  sheriff's 
jury,  as  the  case  may  require.  These  proceedings  are,  as  be- 
fore shown,  equally  applicable  to  judgment  taken  by  default,  as 
to  that  on  contested  cases. 

In  those  where  the  taking  of  a  long  account  is  involved,  a  re- 
ference is  the  proper  course,  as  it  would  have  been  had  such 
account  come  in  question  at  the  actual  trial.  The  proceedings 
on  a  reference  of  this  description,  are  precisely  analogous  to 
those  on  reference  in  general,  as  before  detailed  in  the  chapter 
devoted  to  the  consideration  of  that  subject  When  the  re- 
feree's report  is  obtained,  it  should  be  confirmed  in  the  usual 
manner,  as  in  all  cases  of  interlocutory  or  consequential  ex- 
aminations of  this  nature ;  after  which,  if  such  report  be  con- 
firmed without  opposition,  judgment  may  be  entered  without 
further  application  to  the  court,  the  referee's  report  being  filed 
with  and  forming  part  of  the  judgment  roll.  The  usual  notices 
of  taxation,  &c.,  must,  of  course,  be  given  as  in  other  cases. 

The  proceedings,  on  a  reference  of  this  description,  in  cases  of 
foreclosure,  are  prescribed  in  detail  by  Rule  49  of  the  supreme 
court.    If  the  parties  are  "  sui  juris!*  the  referee,  in  such  case, 
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is  **  to  compute  the  amount  due  to  the  plaintiff,  and  to  such  of 
the  defendants  (if  any)  as  are  prior  incumbrancers  of  the  mort- 
gaged premises."  This  is  all  that  is  required,  where  the  whole 
amount  secured  on  the  mortgage  has  become  due.  If  such  be 
not  the  case,  the  further  duty  is  imposed  on  the  referee,  of  ex- 
amining and  reporting  whether  the  mortgaged  premises  can  be 
sold  in  parcels.  Where,  however,  the  defendants,  or  any  of 
them,  are  infants,  or  absentees,  the  order  of  reference  must  also 
direct  the  referee,  **  to  take  proof  of  the  facts  and  circumstances 
stated  in  the  complaint,  and  to  examine  the  plaintiffs,  on  oath, 
as  to  any  payments  which  have  been  made,  and  to  compute  the 
amount  due  on  the  mortgage,  preparatory  to  the  application  for 
the  judgment  of  foreclosure  and  sale."  See  form  of  order  in 
Appendix. 

On  a  reference  of  this  latter  description,  the  plaintiff's  case 
must  be  proved  in  the  usual  manner,  as  on  a  hearing  by  the 
court,  or  before  a  referee  of  the  whole  issue.  In  those  of  the 
former  nature,  evidence  of  the  amount  due,  and  also,  where  the 
mortgage  is  only  partially  payable,  of  the  nature  and  situation 
of  the  property,  is  all  that  will  be  required. 

On  the  report  being  made,  the  plaintiff  must  move  for  judg- 
ment thereon,  on  the  usual  notice  to  any  defendants  that  may 
have  appeared ;  or,  if  none  have  done  so,  then  ex  parte^  and 
without  notice. 

In  the  latter  case,  or  unless  all  the  defendants  appear,  he 
must  be  prepared  with  an  affidavit  that  none  of  them  are  ab- 
sentees, or  with  the  report  of  the  referee,  as  above,  if  such  be 
the  case.  He  must  also  be  ready  to  furnish  proof  of  the  filing 
of  the  usual  notice  of  lis  pendens  at  least  twenty  days  before 
such  application,  on  which  papers  he  may  then  move  for  final 
judgment,  and,  if  granted,  may  perfect  that  judgment,  in  the 
manner  alluded  to  in  the  last  chapter.  The  practitioner  will 
remember  that  foreclosure  is  one  of  those  cases  in  which, 
under  sec.  308,  an  additional  allowance  may  be  applied 
for»  and  will  almost,  as  of  course,  be  granted  ;  and  that  such  ap- 
plication must  be  made  prior  to  the  entry  of  final  judgment,  and 
may  be  simultaneous  with  the  motion  for  that  purpose. 

A  reference  of  a  somewhat  similar  nature,  viz. :  *'  to  take 
proof  of  all  the  material  facts  alleged  in  the  complaint,"  is  pre- 
scribed by  rule  68,  as  a  necessary  proceeding  in  all  divorce 
cases  whatsoever,  where  judgment  is  taken  by  de&ult,  or  for 
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want  of  a  sufficient  denial  in  the  answer.  The  course  of  pro- 
ceeding, under  these  circumstances,  is  substantially  the  same 
as  that  on  a  reference  of  the  whole  issue,  except  as  regards  the 
consequent  entry  of  judgment  thereon.  The  plaintiff's  case 
must  be  regularly  proved,  and,  on  the  referee's  report  being  ob- 
tained, it  should  be  confirmed,  and  an  application  be  made  to  the 
court  for  final  judgment  thereon  in  accordance  with  the  finding, 
on  due  notice  to  any  party  or  parties  who  may  have  appeared. 

In  partition,  a  reference  of  a  similar  nature  is  necessary  in  all 
cases,  where  any  of  the  defendants  are  infants,  absentees  or  un- 
known, even  though  the  case,  as  stated  in  the  complaint,  be  not 
controverted.  A  reference  of  this  description  may  be  obtained 
by  the  plaintiff,  on  application  to  the  special  term,  on  an  affida- 
vit of  the  facts^and  notice  to  all  parties  who  have  appeared. 

The  duties  of  a  referee,  in  this  respect,  are  prescribed  by 
rules  78  and  79  of  the  supreme  court.  The  form  of  an  order 
of  reference  of  this  description,  grounded  on  the  rules  in  ques- 
tion, will  be  found  in  the  appendix.  **  The  plaintiff's  title  and 
interest  in  the  premises,''  and  **  the  several  matters  set  forth  in 
the  bill  or  petition,  must,  in  all  cases,  be  proved,  and  the  referee 
must  likewise  ascertain  and  report  the  rights  and  interests  of  the 
several  parties  in  the  premises,  and  an  abstract  of  the  con- 
veyances by  which  the  same  are  held.  With  reference  to  the 
date  at  which  the  partition  will  be  held  to  have  been  made,  as 
regards  the  consequent  rights  of  the  parties,  see  Van  Ormany, 
Phelps,  9  Barb.  3  C.  R.  500,  cited  in  the  last  chapter. 

In  cases  where  the  property  is  so  circumstanced,  that  partition 
cannot  be  made  without  prejudice  to  the  owners,  (due  regard 
being  had  to  the  powers  of  the  court,  and  to  the  ability  of  the 
parties,  in  respect  to  the  adjudication  and  payment  of  amounts 
for  owelty  of  partition,)  or  in  those  where,  under  similar  circum- 
stances, any  separate  lot  exceeds  in  value  the  share  to  which 
either  of  the  tenants  in  common  may  be  entitled,  the  plaintifi) 
on  stating  the  fact  in  the  affidavit  on  which  the  order  of  refer- 
ence is  to  be  obtained  as  above  provided,  may  have  a  direction 
inserted  to  the  referee  to  enquire  and  report  whether  the  pre- 
mises, or  any  part  thereof,  are  so  situated,  that  an  actual  parti- 
tion cannot  be  made,  and  that  a  sale  ought  to  be  had,  stating 
the  reasons  for  such  conclusion,  and,  in  such  case,  to  state 
further  the  nature  and  extent  of  the  liens  and  incumbrances  on 
the  property,  and  the  amounts  due  thereon  respectively,  to  the 
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intent  that  proper  directions  may  be  given*  See  detailed 
form  of  order,  under  these  circumstances,  in  Appendix,  as  before 
referred  to.  The  order  on  the  special  proceedings  for  sale  of 
an  infant's  undivided  share,  without  partition,  under  the  provi« 
sions  of  the  Revised  Statutes,  is,  when  obtainable,  of  an  analo- 
gous nature  to  the  above. 

On  a  reference  of  this  description  being  obtained,  the  whole 
matter  must  be  gone  into,  and  the  title  fully  examined  by  the 
referee,  and  all  special  circumstances  whatever  in  relation  to 
the  property,  or  necessary  for  the  information  of  the  court  on 
making  a  decree  for  its  partition,  must  be  shown.  On  this  report 
being  made,  it  must  be  confirmed  in  the  usual  manner,  and  the 
cause  then  set  down  for  hearing  and  brought  on  in  regular 
course,  and  a  decree  made,  the  form  of  which,  embracing  the 
different  contingencies  most  likely  to  occur,  is  given  in  the  Ap- 
pendix. The  proceeding  is  one,  however,  as  to  which  the  Code 
makes  no  further  provision  than  as  above  cited,  and  therefore 
it  would  be  out  of  place,  and  in  variance  with  the  plan  adopted 
at  the  outset,  and  rigidly  observed  throughout  the  work,  to  do 
more  than  to  notice  the  facts,  and  to  refer  the  student  to  the  for- 
mer works  on  the  subject. 

The  above  are  the  principal  cases  in  which  a  reference  will 
be  the  proper  course,  in  order  to  supply  the  information  neces- 
sary to  the  complete  and  final  entry  of  judgment,  and  conse- 
quent on  the  first  application  for  that  purpose.  A  class  of  cases 
renoains  to  be  noticed,  in  which,  assessment  by  a  jury  will  be  the 
more  proper  course  to  arrive  at  the  same  result.  See  Brown 
Miller^  1  Barb.  S.  C.  R.  24.  To  this  category  belong  all  cases 
in  which  unliquidated  damages,  of  any  nature  whatever,  are 
sought  to  be  recovered ;  or  where  any  other  matter  of  proof,  not 
involving  the  bare  investigation  of  accounts,  requires  to  be  gone 
into  in  detail,  before  the  exact  measure  of  justice  to  be  dealt  out 
upon  the  admitted  or  adjudicated  rights  of  the  prevailing  party, 
can  be  fully  ascertained. 

The  form  of  judgment  to  be  entered,  where  this  course  is 
the  proper  one,  is  given  in  the  Appendix,  as  before  noticed. 
The  proceedings  on  that  judgment  are  simple.  A  certified  copy 
of  the  order  of  the  court  must  be  lodged  with  the  sheriff,  who 
will  thereupon  summon  a  jury,  and  appoint  a  time  and  place  for 
the  hearing.  Due  notice  of  that  time  and  place  must  be  given 
to  the  opposite  party,  exactly  as  in  cases  of  an  ordinary  trial. 
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and  the  course  to  be  pursued  thereon  is  substantially  the  same, 
with  this  single  exception,  that  the  evidence  brought  forward 
must  be  strictly  and  solely  confined  to  the  measure  of  relief  to 
be  granted,  the  right  to  that  relief  being  no  longer  capable  of 
being  drawn  into  question,  as  having  already  been  made  the 
subject  of  adjudication. 

On  the  verdict  of  the  jury  being  given,  it  must  be  duly  re- 
turned to  the  court  above,  and,  on  that  return,  the  final  entry  of 
judgment  for  the  amount  so  assessed,  follows  as  of  course.  See 
form  of  postea  in  Appendix,  which,  with  the  original  order  and 
sherifif's  return,  must  be  annexed  to  the  roll  filed  on  the  origi- 
nal entry,  after  which  the  judgment  is  complete  in  all  its  parts, 
and  may  be  docketed  and  enforced  accordingly. 

The  above  are  the  different  proceedings  necessary  to  perfect 
the  final  entry  of  judgment,  in  the  different  cases  to  which  they 
are  applicable.  A  few  consequential  proceedings,  subsequent 
to  the  entry  of  judgment,  and  independent  of  the  ordinary  pro* 
cess  of  execution,  remain  to  be  shortly  alluded  to. 

Of  this  nature  are  the  proceedings  in  relation  to  a  decree  of 
foreclosure,  necessary  for  the  purpose  of  carrying  that  decree 
into  full  effect  by  sale  of  the  premises.  These  proceedings  do 
not  vary  in  any  essential  respect  from  those  under  the  old 
practice,  except  that  the  sheriff  is  now  the  proper  officer  to 
carry  them  out,  instead  of  a  master  in  chancery,  as  for- 
merly. The  due  recording  of  the  mortgage  enforced,  pre- 
vious to  such  sale  taking  place,  is  expressly  prescribed  by  Rule 
52 ;  the  duties  of  the  sheriff,  in  respect  to  a  sale  in  parcels,  where 
applicable,  by  Rule  53 ;  and  the  form  of  sale,  and  of  the  adver- 
tisement thereof,  by  Rule  54.  After  the  sde  has  taken  place, 
a  conveyance,  duly  executed  to  the  purchaser,  and  the  amount 
of  the  plaintiff's  debt  and  costs,  and  those  of  prior  incumbrancers, 
duly  satisfied,  or  the  whole  of  the  purchase  monies  applied  to- 
wards satisfaction  thereof,  the  sheriff  must  report  his  proceed- 
ings to  the  court,  as  under  the  former  practice ;  and  such  report 
must  be  duly  filed  and  confirmed,  in  like  manner  as  those  of 
referees  of  particular  questions.  On  such  confirmation,  any 
person  claiming  an  interest  in  the  surplus,  after  due  satisfaction 
of  the  plaintiff's  claim,  is  at  liberty  to  apply  to  the  court.  The 
form  of  proceeding  in  these  cases  is  prescribed  by  Rule  51.  It 
consists  of  a  notice,  to  be  filed  with  the  clerk,  stating  the  nature 
and  extent  of  such  claim,  whereupon  an  order  of  reference  is 
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granted,  *'  to  ascertain  and  report  ibt  amount  due  to  the  claim- 
ant or  to  any  other  person,  which  is  a  Hen  npon  such  surplus 
monies,  and  to  ascertain  the  priorities  of  the  several  liens 
thereon."  Every  party  who  has  appeared  in  the  cause,  or  who 
has  filed  a  similar  notice,  is  entitled  to  service  of  notice  to  attend ' 
on  such  reference,  and  also  of  all  subsequent  proceedings,  such 
service  to  be  personal,  or  by  mail,  where  the  party  or  claimant 
has  not  appeared  by  attorney ;  but,  if  he  has,  then  on  such  attor- 
ney, as  in  other  cases.  The  proceedings  on  the  reference  are 
conducted  in  the  usual  manner,  and  the  report,  when  made, 
must  be  confirmed,  and  application  made  to  the  court,  grounded 
thereon,  for  the  final  distribution  or  disposition  of  such  surplus. 
A  certified  copy  of  the  order  of  the  court  in  relation  to  this 
application,  will  form  the  sheriflTs  authority  for  paying  over  or 
applying  the  surplus,  in  accordance  with  the  directions  thereby 
given,  on  which  payment  or  application,  the  matter  will  be 
finally  wound  up.  The  widow  of  a  deceased  mortgagor  may 
claim  her  proportionate  part  of  the  surplus  in  these  cases,  to  be 
invested  on  the  usual  terms,  for  the  purpose  of  providing  for  her 
dower. — Denton  v,  Nanny,  8  Barb.  S.  C.  R.  618.  It  is  not  com- ' 
petent  for  a  party  entitled  to  a  share  in  the  surplus,  to  assert  his 
right  thereto  by  proceedings  supplementary  to  execution,  under 

annlv  hy  motion  or  petition. 


'* 


'^ 


court  and  investment  in  permanent  securities,  of  an  adequate 
sum  to  provide  for  the  future  continuance  of  the  benefits  arising 
in  respect  of  such  interest ;  the  other,  the  acceptance,  by  the  party 
entitled,  of  a  gross  sum  in  lieu  thereof.  Provision  is  made  for 
these  cases,  and  the  mode  in  which  compensation  of  the  latter 
description  is  to  be  estimated,  is  pointed  out  by  rule  80. 
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and  the  course  to  be  pursued  thereon  is  substantially  the  same, 
with  this  single  exception,  that  the  evidence  brought  forward 
must  be  strictly  and  solely  confined  to  the  measure  of  relief  to 
be  granted,  the  right  to  that  relief  being  no  longer  capable  of 
being  drawn  into  question,  as  having  already  been  made  the 
subject  of  adjudication. 

On  the  verdict  of  the  jury  being  given,  it  must  be  duly  re- 
turned to  the  court  above,  and,  on  that  return,  the  final  entry  of 
judgment  for  the  amount  so  assessed,  follows  as  of  course.  See 
form  of  postea  in  Appendix,  which,  with  the  original  order  and 
sheriff's  return,  must  be  annexed  to  the  roll  filed  on  the  origi- 
nal entry,  after  which  the  judgment  is  complete  in  all  its  parts, 
and  may  be  docketed  and  enforced  accordingly. 

The  above  are  the  different  proceedings  necessary  to  perfect 
the  final  entry  of  judgment,  in  the  different  cases  to  which  they 
are  applicable.  A  few  consequential  proceedings,  subsequent 
to  the  entry  of  judgment,  and  independent  of  the  ordinary  pro~ 
cess  of  execution,  remain  to  be  shortly  alluded  to. 

Of  this  nature  are  the  proceedings  in  relation  to  a  decree  of 
foreclosure,  necessary  for  the  purpose  of  carrying  that  decree 
into  full  effect  by  sale  of  the  premises.  These  proceedings  do 
not  vary  in  any  essential  respect  from  those  under  the  old 
nrantice.  ftTrftnt  that  fhf>  shAriff  \a  now  tha  nrnnftr  officftr  to 

Page  480,  6  lines  from  bottom. 

This  application  may  now  be  made,  '*  on  filing  the  report  of 
the  sale,"  under  Rul^  48,  late  51,  as  reoently  amended*  The 
Rule  of  the  judges  of  the  first  district,  passed  20th  February, 
1851,  to  the  effect  that  an  order  of  reference  as  to  surplus  mo- 
neys on  a  sale  of  real  estate,  shall  not  be  granted,  unless  the 
application  be  accompanied  by  certificates  that  the  report  of 
sale  has  been  confirmed,  and  that  the  surplus  has  been  paid  into 
the  chamberlain's  hands,  seems  to  be  virtually  abrjjgated  by 
the  effect  of  the  recent  revision. 

referees  of  particular  questions.  On  such  confirmation,  any 
person  claiming  an  interest  in  the  surplus,  after  due  satisfaction 
of  the  plaintiff's  claim,  is  at  liberty  to  apply  to  the  court.  The 
form  of  proceeding  in  these  cases  is  prescribed  by  Rule  51.  It 
consists  of  a  notice,  to  be  filed  with  the  clerk,  stating  the  nature 
and  extent  of  such  claim,  whereupon  an  order  of  reference  is 
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granted,  **  to  ascertain  and  report  the  atnoant  due  to  the  claim- 
ant or  to  any  other  person,  which  is  a  lien  upon  such  surpins 
monies,  and  to  ascertain  the  priorities  of  the  several  liens 
thereon.'*  Every  party  who  has  appeared  in  the  catise,  or  who 
has  filed  a  similar  notice,  is  entitled  to  service  of  notice  to  attend ' 
on  such  reference,  and  also  of  all  sabsequent  proceedings,  such 
service  to  be  personal,  or  by  mail,  where  the  party  or  claimant 
has  not  appeared  by  attorney ;  but,  if  he  has,  then  on  such  attor^ 
ney,  as  in  other  cases.  The  proceedings  on  the  reference  are 
conducted  in  the  usual  manner,  and  the  report,  when  made, 
must  be  confirmed,  and  application  made  to  the  court,  grounded 
thereon,  for  the  final  distribution  or  disposition  of  such  surplus. 
A  certified  copy  of  the  order  of  the  court  in  relation  to  this 
application,  will  form  the  sheriflTs  authority  for  paying  over  or 
applying  the  surplus,  in  accordance  with  the  directions  thereby 
given,  on  which  payment  or  application,  the  matter  will  be 
finally  wound  up.  The  widow  of  a  deceased  mortgagor  may 
claim  her  proportionate  part  of  the  surplus  in  these  cases,  to  be 
invested  on  the  usual  terms,  for  the  purpose  of  providing  for  her 
dower. — Denton  v.  Nanny ^  8  Barb.  S.  C.  R.  61S.  It  is  not  com- ' 
petent  for  a  party  entitled  to  a  share  in  the  surplus,  to  assert  his 
right  thereto  by  proceedings  supplementary  to  execution,  under 
sec.  294.  His  regular  course  is  to  apply  by  motion  or  petition, 
in  the  partition  suit. — Anon.,  1  C.  R.  (N.  S.)  211. 

The  consequential  proceedings  on  a  decree  for  partition,  are 
of  a  still  more  complicated  nature.  In  no  respect,  however, 
are  these  proceedings  altered  or  governed  by  the  Code,  or  the 
recent  rules,  and  they,  therefore,  remain  precisely  as  they  were 
under  the  old  practice,  the  works  on  which  should  be  accord-- 
ingly  consulted. 

On  carrying  out  decrees  of  the  foregoing  nature,  it  frequently 
becomes  necessary  to  make  provision  for  the  protection  of  ten- 
ants for  life  in  the  property,  or  for  the  contingent  interests  of 
married  women,  or  of  possible  tenants  by  the  curtesy.  Two 
courses  are  open  for  this  purpose,  the  one,  the  payment  into 
court  and  investment  in  permanent  securities,  of  an  adequate 
sum  to  provide  for  the  future  continuance  of  the  benefits  arising 
in  respect  of  such  interest ;  the  other,  the  acceptance,  by  the  party 
entitled,  of  a  gross  sum  in  lieu  thereof.  Provision  is  made  for 
these  cases,  and  the  mode  in  which  compensation  of  the  latter 
description  is  to  be  estimated,  is  pointed  out  by  rule  80. 
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Under  various  other  circamstancesy  the  payment  of  money 
into  courty  and  its  investment,  may  form  part  of  the  relief  aris- 
ing out  of  a  judgment  or  decree,  particularly  in  cases  of  an 
equitable  description.  The  mode  of  payment  in  such  cases, 
and  the  accounts  to  be  passed  from  time  to  tinfie,  by  the  author- 
ised depositaries,  are  prescribed  by  rules  83  and  84.  On  any 
party  becoming  entitled  to  the  re-payment  out  of  court  of  any 
money  so  deposited,  either  by  failure  of  the  particular  interest 
in  respect  of  which  such  money  was  set  apart,  or  otherwise ; 
the  proper  course  is  to  apply  to  the  court  under  whose  juris- 
diction the  deposit  has  been  made,  for  an  order  for  that  pur- 
pose, on  notice  of  such  application  to  all  the  different  parties 
interested  in  the  fund,  as  parties  to  the  suit,  or  otherwise.  The 
course  to  be  pursued  for  payment  of  the  amount  dealt  with  on 
an  order  so  obtained,  is  prescribed  by  rule  85,  which  contains 
various  special  directions,  in  relation  to  the  investment,  accu- 
mulation, and  disposition  of  funds  paid  into  court  in  any  pro- 
ceeding, and  otherwise  in  relation  thereto. 

Numerous  other  instanqes  might  be  adduced  of  matters  con- 
sequential upon  judgment,  and  unconnected  with  the  ordinary 
process  of  enforcement  by  way  of  execution,  but  to  enter  into 
further  details  seems  unnecessary.  Several  of  them  will  be 
hereafter  considered,  under  different  heads ;  and  in  relation  to 
any  other,  a  careful  reference  to  the  books  of  the  old  practice, 
to  which,  in  fact,  all  proceedings  of  this  peculiar  nature  be- 
long, will  afford  all  the  further  information  required. 

In  all  proceedings  of  this  description,  the  mode  of  enforce- 
ment of  the  directions  of  the  court,  can  only  be  by  the  ordinary 
process  of  contempt  for  disobedience  of  its  orders.  In  none  of 
them  is  execution  an  appropriate,  or  an  applicable  remedy. 
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CHAPTER    V. 

THE  SETTING  ASIDE  OK  AMENDMENT  OF  JUDGMENTS  B7  INTER. 
LOCUTORY  PROCEEDINGS*  AND  LASTLY,  OF  THE  ENTRY  OF  SAT- 
ISFACTION. 


The  consideration  of  this  branch  of  this  subject  remains  to 
be  dealt  with,  before  passing  on  from  the  actual  entry  of  judg- 
ment to  the  proceedings  for  its  enforcement  Of  course,  mea- 
sures of  this  nature  are  totally  distinct  from  those  for  the  review 
of  a  judgment  in  the  ordinary  mode,  by  means  of  an  appeal, 
which  subject  will  be  taken  up  in  a  subsequent  division. 

A  judgment  when  entered,  may  be  set  aside  on  interlocutory 
application,  either, 

1st.  As  a  matter  of  right,  on  the  ground  of  irregularity,  or, 

2d.  As  a  matter  of  favor. 

The  setting  aside  a  judgment,  on  the  ground  of  irregularity^ 
can  only  take  place  on  an  application  grounded  on  the  usual 
notice  of  motion  to  the  adverse  party,  and  supported  by  afil- 
davits,  clearly  showing  the  particular  irregularity  on  which 
that  motion  is  founded.  To  enter  into  details  as  to  the  differ- 
ent irregularities  in  respect  of  which  this  course  of  proceeding 
is  admissible,  would  be  superfluous,  the  various  defects  which 
may  be  thus  drawn  into  question,  having  been  already  noticed, 
under  the  different  heads  of  proceeding  in  which  they  are 
liable  to  occur. 

If  substantial  error  be  shown,  an  order  will  follow  as  of  course ; 
and,  almost  equally  of  course,  the  applicant  will  be  entitled  to 
his  costs  #f  the  motion. 

If  on  the  contrary,  he  fail,  the  imposition  of  those  of  his  ad- 
versary may  be  looked  forward  to. 

If,  the  motion  be  successful,  the  correction  of  the  judgment 
book,  and  the  taking  of  the  roll  off  the  file,  will  follow  as  a  ne- 
cessary consequence,  on  entry  of  the  order.  If  docketed  in 
other  counties,  a  certifie4  copy  of  such  order  should  be  trans- 
mitted to  the  clerk  of  each,  with  a  view  to  a  similar  entry  be« 
ia£^   made  by  him,  in  order  to  discharge  the  lien,  as  regards 
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property  in  that  district.  If  execution  have  been  issued,  the 
service  of  such  a  certified  copy  upon  the  sheriff  will  also  be 
necessary,  to  stay  his  further  proceeding. 

The  powers  of  the  court  to  relieve  parties  against  whom 
judgment  has  been  entered,  under  any  circumstances  of  hardship 
whatever,  are  most  extensive :  they  are  contained  in  sec.  174, 
which  runs  as  follows : — 

§  174.  The  court  may  likewise,  in  its  discretion,  and  upon  such 
terms  as  may  be  just,  allow  an  answer  or  reply  to  be  made  or  other 
act  to  be  done  after  the  time  limited  by  this  act,  or,  by  an  order, 
enlarge  such  time  ;  and  may  also,  in  its  discretion,  and  upon  such 
terms  as  may  be  just,  at  any  time  within  one  year  after  notice  thereof, 
relieve  a  party  from  a  judgment,  order,  or  other  proceeding,  taken 
against  him  through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect ;  and  may  supply  an  omission  in  any  proceeding ;  and  when- 
ever any  proceeding  taken  by  a  party  fails  to  conform  in  any  respect 
to  the  provisions  of  this  code,  the  court  may  in  like  manner  and  upon 
like  terms,  permit  an  amendment  of  such  proceeding,  ao  as  to  mike 
it  conformable  thereto. 

The  extensive  powers  here  conferred  upon  the  court  have 
been  most  largely  and  liberally  exercised,  m  cases  where  judg- 
ment has  been  entered  for  want  of  an  answer,  or  on  default,  or 
where  an  inquest  has  been  taken.  These  subjects  have  already 
been  fully  entered  upon,  and  the  cases  cited.  Wherever  any 
case  has  been  reasonably  capable  of  being  reduced  to  any  of 
the  four  categories  laid  down  in  the  section  in  question, t.  c,  those 
of  mistake,  inadvertence,  surprise,  or  excusable  neglect,  and  the 
application  has,  been  made  in  good  faith  ;  relief  has,  as  a  general 
rule,  been  always  afforded,  and,  in  maiiy  cases,  the  rule  has 
been  stretched  to  the  utmost  extent  of  liberality.  See,  in  parti- 
cular, Allen  V.  Acklet/,  4  How.  5.  See,  also,  the  cases  of  Zynife 
V.  Verity,  Salutat  v.  Dowries,  Foster  v.  Udell,  Dudley  v.  Hubbard, 
AfcOaffigan  v.  Jenkins,  Grant  v.  McOaughin,  Washburn  i^.  Serrick, 
Kellogg  v.  Klock,  Lawler  v.  Saratoga  Mutual  Insurance  Company, 
liaynor  v.  Clark,  Litchfield  v.  BurweU,  and  many  others  before 
cited  under  different  heads. 

In  fact,  a«  a  general  rale,  the  taking  of  a  judgment  of  this  de- 
scription will  be  of  no  practical  avail,  as  regards  the  ultimate 
issue  of  the  cause,  in  cases  where  the  adverse  party  has  a  real 
defence.  Notwithstanding  this,  however,  it  will,  as  a  general 
jrule,  be  right  to  enter  up  such  judj^ment  at  6noe,  except  in  cases 
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where  the  default  hft»  arkrea  from  an  evident  mistake,  or  from  de- 
cidedly excusable  negleot*  Alihough  such  judgment  may  not 
eventually  stand,  the  entry  may  be  made  the  means  of  enforcing 
proper  and  advantageous  terms,  in  relation  to  the  defence  or 
otherwise  ;  and  although  the  courts  never  regard^  with  any 
iavor»  the  snapping  up  of  default  as  against  an  adversary, 
really  and  bond  fide  intending  to  defend  ;  still,  on  the  other  hand, 
an  excess  of  indulgence  to  the  adverse  party  may  become 
bUmeable,  and  occasionally  even  dangerous.  The  possible 
death  of  a  defendant,  and  the  consequent  delay  of  the  recovery 
of  an  amount  due«  aiyi  the  fact  that,  under  such  circumstances, 
the  holdef  of  that  debt  can  only  come  in  for  a  share  of  the  tes- 
tator's estate,  if  defieient ;  whereas,  if  judgment  had  been  signed 
in  the  latter's  lifetime,  such  judgment  would  have  been  entitled 
to  priority ;  may  be  adduced  as  one  of  the  numerous  instances, 
in  which  an  undue  delay  in  this  respect,  might  be  most  detri 
mental.  A  just  medium,  between  a  mere  snatching  at  petty 
ad vmtages  on  the  one  hand,  or  too  great  supineness  on  the  other, 
should  be  observed^  or  endeavoured  to  be  observed  in  all  in- 
stances* 

In  some  cases,  however,  the  courts  have  refused  to  open  a 
default  when  taken  ;  as,  for  instance,  where  a  palpably  frivo- 
lous defence  has  been  put  in.  See  cases  to  that  effect  cited 
under  the  head  of  pleading.  Where,  also,  an  unconscientious  or 
dishonest  defence  is  sought  to  be  set  up,  after  default,  a  court 
will  not  open  that  default  under  such  circumstances,  or  relieve 
the  party  from  the  consequences  of  his  own  neglect  in  that 
respect. — James  (?•  King  v.  The  MerchanCa  Exchange  Ckynvpany^ 
and  oOere,  2  SandL  S.  C.  R.  603. 

The  power  of  the  court  will,  of  course,  be  exercised  with  far 
less  latitude  and  far  greater  caution  on  an  application  for  relief 
on  the  above  grounds  or  any  of  them,  in  respect  of  a  judgmenl 
taken  on  an  actually  contested  hearing.  To  warrant  such  an 
application,  a  very  strong  case  indeed  must  be  shown,  evineiiig 
unavoidable  surprise  or  decided  bad  faith  on  the  adverse  port^ 
and  good  reasons  also  must  be  given  why  application  has*  not 
been  made  earlier«  *^  VigilaniUmSy  non  dormientibus  legfis^  suk^ 
pmkmU^  is  a  maxim^  which,  in  cases  like  these,  may  stitl  be 
applied. 

In  Ghwth  V.  JShodeSf  6  How.  981,  relief  of  a  peouiiaA-  an4 
special  nature  was  administered,    fhe  defendant  hadi  tter% 
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moved  for  a  rehearing  of  a  referee's  report,  on  which  judg* 
ment  had  been  entered,  as  provided  for  by  sec.  272  of  the 
Code  of  1849.  Pending  that  proceeding,  the  amendments  of 
1851  were  passed,  which  took  away  his  remedy  in  this  respect, 
and,  in  the  meantime,  the  period  for  appealing  had  run  out. 
The  court,  under  these  circumstances,  allowed  a  motion  to  be 
made  to  take  the  judgment  off  the  roll  pro  formd^  in  order  to 
its  immediate  re-entry,  with  a  view  to  restore  the  defendant's 
right  to  review,  by  appeal,  under  this  unusual  state  of  things. 

The  course  of  proceeding  on  an  application  of  either  of  the 
foregoing  descriptions,  is  the  same  as  that  before  laid  down,  as 
respects  one  on  the  ground  of  irregularity.  The  circum- 
stances under  which  the  court  is  requested  to  interfere,  on 
any  of  the  grounds  mentioned  in  sec.  174  as  before  cited,  must 
be  clearly  made  to  appear,  and  the  case  clearly  brought  within 
one  of  them.  Copies  of  these  affidavits  should,  as  in  other 
cases,  be  served  with  the  usual  notice  of  motion,  which  may 
be  in  the  form  given  in  the  Appendix ;  or  an  order  to  show  cause, 
with  an  interim  stay,  may  be  obtained  instead,  where  that  pro- 
ceeding is  the  more  advisable.  A  special  order  to  stay  pro* 
ceedings  until  after  the  motion  is  heard  and  decided,  may  also 
be  obtained  and  served,  if,  after  notice  has  been  given  in  the 
ordinary  form,  further  measures  on  the  part  of  the  plaintiff  are 
apprehended. 

In  the  event  of  the  application  being  granted,  the  order 
should  be  entered  in  the  usual  manner  with  the  clerk  of  the 
court,  and  will  form  his  authority  for  taking  the  judgment  off 
the  record.  Should  that  judgment  have  been  docketed  else- 
where, a  certified  copy  of  the  order  should  be  obtained,  and 
lodged  with  the  clerk  of  that  county,  which  will  constitute  his 
authority  'to  a  similar  effect.  Should  execution  have  been 
issued,  the  service  of  a  similar  copy  upon  the  sheriff  will  arrest 
his  proceedings. 

In  Montgomery  v.  EUia,  6  How.  326,  a  question  was  raised  as 
to  whether  a  party  who  had  obtained  judgment  in  his  favor, 
was  competent  to  apply  for  a  modification  of  that  judgment, 
under  the  section  last  cited  ;  and  it  was  held  that,  though  not 
within  the  words  of  that  section,  the  case  was  obviously  within 
its  meaning  and  spirit,  and  that  the  court  accordingly  possessed 
power  to  grant  the  application,  if  otherwise  proper  to  be 
granted. 
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Another  proceeding,  analagous  to  the  foregoing,  is  that  spe- 
cially prescribed  by  sec.  135,  in  cases  where  judgment  has  been 
taken,  grounded  on  service  by  publication.  It  is  there  provided 
that,  **  except  in  an  action  for  divorce,  the  defendant  against 
whom  publication  is  ordered,  or  his  representatives,  may,  in 
like  manner,  upon  good  cause  shown,  be  allowed  to  defend, 
after  judgment,  or  at  any  time  within  one  year  after  notice 
thereof,  and  within  seven  years  after  its  rendition,  on  such  terms 
as  may  be  just;"  and,  if  he  succeed  in  such  defence,  restitution, 
where  applicable,  may  be  enforced. 

The  application  for  this  purpose  must  be  grounded,  as  in 
other  cases,  on  the  usual  notice  of  motion,  supported  by  affida* 
vits.  As  yet,  no  reported  decision  appears  as  to  the  form  of 
these  proceedings ;  but  the  proof  adduced  must  clearly  embrace 
the  following  requisites : 

1.  Good  cause  why  the  applicant  should  be  let  in  to  defend 
must  be  shown  on  the  affidavit  made  for  this  purpose,  and  there- 
ibrey  in  addition  to  any  special  matter  inserted  with  that  view^ 
which  should  be  as  strongly  put  as  practicable,  the  usual  state- 
ment on  an  affidavit  of  merits,  must,  in  all  cases,  be  included. 
The  affidavit  so  prepared  should  be  sworn  to  by  the  actual  ap- 
plicant whenever  practicable,  or,  if  not,  then  by  his  attorney 
or  agent,  stating  fully  the  reasons  why  it  cannot  be  made  by 
the  former. 

2.  It  must  be  shown,  on  the  affidavit  in  question,  that  actual 
notice  of  such  judgment  has  not  been  received  by  such  applicant 
until  less  than  one  year  prior  to  making  the  application. 

3.  It  must  also  be  shown,  that  not  more  than  seven  years 
have  elapsed  since  the  rendition  of  such  judgment. 

The  practice,  on  an  application  of  this  nature,  does  not,  as 
yet.  appear  to  have  been  made  the  subject  of  settlement.  It  is 
evident,  however,  that,  on  the  hearing,  it  is  competent  to  the 
plaintiff  to  oppose,  and  to  bring  forward  affidavits  on  his  part 
to  rebut  the  case  made  out  by  the  defendant,  either  as  regards 
the  showing  of  good  cause  to  defend,  or  otherwise.  The  power 
of  the  court  to  impose  ''  such  terms  as  may  be  just,''  is,  as  will 
be  seen,  express ;  and  the  allowing  the  judgment  to  stand  as 
security  to  abide  the  event  of  the  proceedings,  is  a  condition 
that  may  reasonably  be  asked  for.  If  the  claim  to  defend  be 
allowed,  the  course  that  may  probably  be  prescribed  will  be  the 
patting  in  of  an  answer,  and  the  bringing  on  of  the  cause  to 
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trial  10  regular  courae,  on  the  issue  to  be  joined  thereon,  as  if 
such  anewer  had  been  put  in  to  the  eoooplaint,  within  the  time 
originally  allowed  for  that  purpose. 

The  above  observations  close  those  in  relation  to  the  setting 
aside  of  judgment  by  interlocutory  proceedings.  Before  pass- 
ing on,  however,  to  the  subject  of  execution,  it  may  be  conve- 
nient to  notice,  at  this  juncture,  the  mode  by  which  a  judgment, 
when  paid  off,  is  satisfied  on  record.  This  proceeding  remains 
precisely  as  it  was  under  the  old  practice.  The  usual  form  of 
a  satisfaction  piece  for  this  purpose  will  be  found  in  the  Ap- 
pendix, and,  when  signed*  it  must,  as  heretofore,  be  acknowl- 
.edged  in  the  usual  manner  before  a  Commissioner  of  Deeds 
or  other  officer  duly  authorized.  Such  satisfaction  may  be 
signed  and  acknowledged  by  the  party  himself^  or  his  executors 
or  administrators,  at  any  time.  Within  two  years  after  the 
filing' of  the  record,  the  attorney  in  the  action  is  also  competent 
to  do  so ;  but,  after  that  time,  his  authority  in  this  respect  is  al 
an  end ;  or,  if  that  authority  be  revoked  in  the  meantime,  a  satis- 
faction afterwards  signed  by  a  party  in  this  position,  will  not  be 
conclusive  as  against  bis  client,  or  in  respect  of  any  person  to 
whom  actual  notice  of  such  revocation  has  been  given,  before 
any  payment  by  him  upon,  or  purchase  of  property  under  such 
judgment.— F.  2  R.  S.  362, 363. 

The  satisfaction,  when  duly  signed  and  acknowledged,  must 
be  lodged  with  the  clerk  of  the  court  in  whic6  the  judgnaent 
was  rendered  and  the  judgment  roll  filed  :  whereon,  and,  <hi  the 
payment  of  his  fee  of  12^  c.^  the  entry  of  satisiaction  is  made 
in  his  book,  and  the  discharge  of  the  judgment  is  complete  as 
far  as  regards  that  particular  court,  or,  in  respect  to  judgments 
in  the  supreme  court,  as  regards  that  particular  county. 

If  docketed  in  others,  a  certified  transcript  or  transcripts  of 
the  entry  must  be  obtained,  and  one  of  those  copies  must  be 
filed,  in  each  county  in  which  the  judgment  has  been  so  dock- 
eted. The  same  proceeding  will  be  necessary  on  the  entry  of 
satisfaction  on  judgments  of  the  superior  court  of  New  York,  or 
on  those  of  any  other  court  of  limited  or  local  jurisdiction  else- 
where, whereon  the  docketing  of  a  transcript  in  the  county 
clerk's  office  has  been  originally  necessary,  with  a  view  to 
ibeir  becoming  liens  on  real  estate  within  his  district. 

Of  course,  the  above  observations  have  no  relation  to  releases 
of  any  particular  property^from  the  lien  of  a  docketed  judg- 
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ment,  by  deed,  or  other  instrument ;  a  notice  of  which  would  be 
out  of  place,  being,  as  they  are,  strictly  conveyancing  proceed- 
ings, and  in  no  way  connected  with  the  practice  of  the  courts. 

If,  after  payment  of  a  judgment,  the  party  subsequently  re- 
fuse to  sign  the  necessary  papers  for  entering  satisfaction,  so  as 
to  discharge  all  liens  thereuader,  he  may  be  compelled  to  do 
so  by  an  application  to  the  court,  on  affidavit  of  the  facts.  The 
affidavit  must,  however,  show  an  offer  to  pay  all  reasonable  ex- 
penses, at  the  time  that  such  papers  are  tendered  for  his  sig- 
nature, to  which  be  ia  of  course  entitled.  It  is,  however,  highly 
inexpedient  to  delay  the  entry  of  satisfaction,  on  the  payment 
of  a  judgment  of  whatever  nature.  By  far  the  wiser  practice 
is  to  do  so  at  once,  and  that,  in  every  county  in  which  the  judg- 
ment has  been  docketed.  An  usual  course  in  these  cases,  is  foi* 
the  satisfaction  piece  to  be  prepared  on  the  part  of  the  defend- 
antp  and  the  signature  of  the  plaintiff's  attorney  obtained,  and 
his  acknowledgment  taken,  at  the  time  of  settlement,  which 
saves  any  further  trouble,  and  also  any  expense,  except  the 
usual  commissioner's  fees  on  that  acknowledgment* 

In  the  last  place,  it  has  been  held  in  Wells  v.  Danforth,  I  C.  R. 
(N.  S.)  415,  that  the  payment  of  a  judgment  does  not  prevent 
the  defendant  from  prosecuting  an  appeal  therefrom,  unless 
such  payment  has  been  made  by  way  of  compromise,  and  agree- 
ment to  settle  the  controversy. 

Before  passing  on  to  the  subject  of  execution,  the  present 
seems  the  most  convenient  juncture  to  notice  the  proceedings 
in  relation  to,  and  consequent  on  the  entry  of  judgment  against 
joint  debtors,  not  served  with  the  process  by  which  an  action 
was  originally  commenced^  which  will  accordingly  be  done  in 
the  succeeding  supplementary  chapter. 
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CHAPTER    VI. 


PROCEEDINGS    AGAINST  JOIKT   DEBTORS,   Ae. 


The  intentions  of  the  commissioners  on  the  Code  in  relation 
to  this  matter,  are  thus  expressed  by  them,  in  pages  234  and 
235  of  their  report : 

**  Where  a  right  of  action  exists  against  several  joint  deblori, 
it  is  often  convenient  and  sometimes  necessary  to  proceed  with 
the  action  and  take  judgment,  though  a  part  only  of  the  defend- 
ants could  be  found  to  be  served  with  the  summons  or  proceM 
for  commencing  the  action.'* 

"We  allov7/'  the  report  proceeds,  **a  proceeding  to  be  insti- 
tuted on  the  first  judgment,  to  make  it  effectual  against  all  the 
joint  contractors ;  but,  in  order  to  induce  the  plaintiff  to  use 
proper  diligence  to  include  all  the  defendants  in  the  first 
action,  we  allow  him  no  costs  on  the  subsequent  proceeding,  and 
also  permit  the  defendants  thus  brought  in,  to  set  up  any  de- 
fence they  might  have  made  in  the  original  action.** 

•*In  the  remaining  part  of  the  chapter,  relating  to  executors, 
heirs,  &c.,  we  have  changed  the  form  of  proceeding,  to  corre- 
spond with  that  in  regard  to  joint  debtors,  so  as  to  make  it  more 
easy  and  expeditious  than  the  old  proceeding  by  scire  facias,  bat 
have  made  no  change  in  the  policy  of  the  law,  except  that  costs 
are  not  given.** 

The  primary  provisions  of  the  Code,  in  relation  to  actions 
agamst  joint  debtors,  are  contained  in  see.  136,  to  the  following 
effect: 

§  136.  Where  the  action  is  against  two  or  more  defendants,  and 
the  summons  is  served  on  one  or  more,  bat  not  on  all  of  them,  the 
plaintiff  may  proceed  as  follows : 

1.  If  the  action  be  against  defendants  jointly  indebted  npon  eon- 
tract,  he  may  proceed  against  the  defendant  served,  tinless  the  court 
otherwise  direct ;  and,  if  he  recover  judgment,  it  may  be  entered 
against  all  the  defendants  thus  jointly  indebted,  so  far  only  as  that  it 
may  be  enforced  against  the  joint  property  of  all,  and  the  separate 
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property  of  the  defendants  served,  and,  if  they  are  snbjeet  to  arrest, 
against  the  persons  of  the  defendants  served  ;  or, 

j2.  If  the  action  be  against  defendants  severally  liable,  he  may 
proceed  against  the  defendants  served,  in  the  same  manner  as  if  they 
were  the  only  defendants. 

3.  If  all  the  defendants  have  been  served,  judgment  may  be  taken 
against  any  or  either  of  them  severally,  when  the  plaintiff  would  be 
entitled  to  judgment  against  such  defendant  or  defendants,  if  the 
action  had  been  against  them  or  any  of  them  alone. 

These  provisions  form  a  corollary  to  those  of  the  Revised  Stat- 
utes on  ^e  same  subject.  Art.  I.  title  VI.  chap.  VI.  part  III., 
2  R.  S.  377,  378.  By  the  latter,  similar  powers  are  given  to  pro- 
ceed against  the  defendants  who  have  been  served,  and  it  is  pro- 
vided that,  if  judgment  be  recovered,  it  ^^  shall  be  against  all  the 
defendants,  in  the  same  manner  as  if  all  had  been  served  with  pro- 
cess.'' By  section  2  ^^  it  is  enacted,  that  such  judgment  shall  be 
conclusive  evidence  of  the  liability  of  the  defendant  who  was  per- 
sonally served  with  process  in  the  suit,  or  who  appeared  therein ; 
but,  against  every  other  defendant,  it  shall  be  evidence  only  of 
the  extent  of  the  plaintiff's  demand,  after  the  liability  of  such 
defendant  shall  have  been  established  by  other  evidence ;  and,  by 
sections  8  and  4,  provisions  are  made  in  respect  to  the  issuing  of 
execution  under  a  judgment  so  entered,  which  will  be  hereafter 
noticed  under  that  head.  These  provisions  are  likewise  made 
applicable  to  proceedings  injustices  courts. —  F.  2  R.  S.  247,261. 

The  enactments  above  cited  are  not  repealed  by  the  Code,  but 
are,  on  the  contrary,  still  subsisting. — ^V.  Sterne  v.  Bentler/^  3  How. 
331 ;  1  C.  R.  109.  The  judgment  ought,  therefore,  in  all  such 
cases,  to  be  entered  against  all  the  defendants,  whether  served  or 
not :  Ib.y  Merrifield  v.  (holey ^  4  How.  272.  Mechanics  and  Farm* 
ers  Bank  v.  Ridery  5  How.  401.  The  last  case  goes  to  the  extent 
of  holding  that  it  cannot  be  entered  otherwise,  and  this  seems  to  be 
the  correct  conclusion,  notwithstanding  the  permissive  wording  of 
sec.  136',  as  last  amended. 

The  entry  of  judgment  against  a  party  not  served,  binds  all 
property  in  which  he  has  a  joint  interest,  which  may  be  levied  upon 
accordingly.  As  regards  his  separate  estate,  and  al^o  as  respects 
his  person,  it  has  no  effect  whatever,  unless  by  means  of  the  ulte- 
rior proceedings  about  to  be  noticed.  It  is  not  even  primd  facie 
evidence  of  his  liability,  which  must  be  rebutted.  In  that  point  of 
view  it  amounts  to  nothing,  and,  in  proceedings  against  a  debtor  in 
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tb«t  po4itd<xi^  his  UaUlitj  wmt  be  estabUdiidd  by  other  evidence* 
^^  It  is/'  it  is  laid  dova,  '^  a  fimdaaieQlal  pmciple  thftt  no  penoQ 
oan  be  condemned,  ov  depmed  o£  bis  personal  or  peouniarj  ri^ts* 
viihonl  an  eppartmity  of  being*  heard  in  his  deCeneew^'  Occiley  y. 
Aspintvall^  4  Comst  518. 

The  same  case  is  authority  that  an  attaehmeBt  cannot  issue  under 
diese  circumstances,  founded  on  the  judgment  alone,  wiAout  oilier 
proof.  The  action  does  not  arise  upon  the  judgment,  but  upon 
the  defendants  separate  liability. 

See  also  report  of  the  same  case  in  the  eourt  below^  upon  the 
remittitur,  10  L.  0.  79,  where  it  is  again  held  that  the  decision  in 
the  court  of  appeals  has  settled,  that  the  record  of  a  judgment 
agaix^t  the  joint  debtors,  entered  upon  service  upon  one  only,  was  no 
evidence ;  and  did  not  supply  the  proof  that  must  be  adduced,  to 
sustain  an  action  against  the  sureties  on  a  bond  given  to  discharge 
an  attachment  grounded  on  that  judgm^t  alone,  and  a  non-suit  was 
directed  accordingly. 

An  attachment  is,  however,  issuable  against  an  absent  joint 
debtor  not  served,  notwithstanding  ike  service  of  process  on  his 
partner  within  the  state. — Baird  v.  TToifccr,  1  C.  R,  (N.  S.)  S29. 
In  this  case  the  attadiment  seemst  however,  to  have  been  issned  at 
the  outset  of  the  cause. 

In  the  passage  from  the  conmxissioner's  report,  above  cited,  they 
state  their  intention  to  allow  a  defendant  not  served,  to  set  up  any 
defence  he  might  have  made  to  the  original  action;  and,  in  Vanr 
denburgh  v.  JBiggSy  J8  How.  316,  it  was  held,  under  the  Code  of 
1848,  that  a  judgment  (£  this  nature  did  not  prevent  a  joint  debtor 
not  served,  from  pleading  the  statute  of  limitations.  By  sec.  379, 
however,  as  it  now  stands,  he  is  prechided  from  that  particular 
defence,  though  it  is  competent  to  him  to  mali;j&  any  other. 

The  foregoing  observations  relate  to  the  entry  and  effect  of  a 
judgment  entered  up  under  these  circumstances,  as  i^nst  parties 
not  served  with  process.  The  following  relate  to  the  special  pro- 
ceedings provided  by  the  Code,  with  a  view  to  the  subsequent 
enforcement  of  such  judgment,  as  against  such  defendants  and 
their  separate  estate  ;;  such  proceedings  being  also  made  applicable 
to  the  case  of  a  deceased  judgment  debtor,  and  to  the  enforcement 
of  such  judgihent  against  his  estate. 

The  proceeding  for  this  purpose,  though  clearly  a  special  pro- 
ceeding, and  taking  that  form  at  the  outset,  assumes,  in  its  subse- 
quent  progress,  the  nature  of  an  ordinary  action. 
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The  initial  mdasfore  in  fhe  case  of  a  joint  debtor,  under  these 
circumstances,  is  thus  prescribed  by  sec.  375 : 

§  375.  When  a  judgment  shall  be  recoTered  against  one  or  more 
of  several  persons  jointly  indebted  upon  a  eontraet,  by  proceeding 
as  provided  in  sec.  136,  those  who  were  not  originally  summoned  to 
answer  the  complaint,  may  be  sufamooed  to  show  cause  why  they 
should  not  be  bound  by  the  judgment,  in  ihe  same  manner  as  if  they 
had  been  originally  summoned. 

That  in  relation  to  the  heirs,  devisees,  legatees,  tenants,  or  per- 
sonal representatives  of  a  deceased  judgment  debtor,  is  laid  down 
by  sec.  876,  as  follows  : 

§  376.  In  case  of  the  death  of  a  judgment  debtor  after  judgment, 
the  heirs,  devisees,  or  legatees  of  the  judgment  debtor,  or  tenants  of 
real  property  owned  by  him  and  affected  by  the  judgment,  may, 
after  the  expiration  of  three  years  fVom  the  time  of  granting  letters 
testamentaory,  or  of  administration,  upon  the  estate  of  the  testator  or 
intestate,  be  summoned  to  show  cause  why  the  judgment  should  not 
be  enforced  against  the  estate  of  the  judgment  debtor  in  their  hands 
respeetively,  and  the  personal  representatives  of  a  deceased  judgment 
debtor,  may  be  so  Summoned,  at  anytime  within  one  year  after  their 
i4)pointment. 

The  form  of  the  summons  to  be  made  use  of  for  such  purpose,  is 
thus  provided  for,  by  sec.  877  : 

§  377.  The  summons  provided  for  in  the  last  two  sections,  shall 
be  subscribed  by  the  judgment  creditor,  his  repTesentatives  or  attor- 
ney ;  shall  describe  the  judgment,  and  require  the  person  summoned 
to  ^oW  cause,  within  twenty  days  after  the  service  of  the  summons  ; 
and  shall  be  served  in  like  manner  as  the  original  summons* 

See  Appendix. 

Such  summons  must,  under  sec.  879,  be  accompanied  by  the 
affidavit  of  the  party  subscribing,  as  follows  : 

§  378.  The  summons  shall  be  accompanied  by  an  affidavit  of  the 
person  subscribing  it,  that  the  judgment  has  not  been  satisfied,  to  his 
knowledge  or  information  and  belief,  and  shall  specify  the  amount 
doe  thereon. 

The  form  of  such  affidavit  is  so  clearly  prescribed,  that  to  give 
a  precedent  would  be  superfluous.  It  would  seem,  from  this  sec- 
tion, as  if  the  origfaial  affidavit  should  be  served,  and  not  a  eopej^ ; 
and  it  would,  perhaps,  be  more  prudent  to  do  so,  or  to  serre  a  du* 
pfi<iate.  It  is  clear  that  either  the  original,  or  a  ooj^  or  duplicate, 
must  tM^company  ^e  sumflicns,  in  all  cttees. 
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No  complaint  ia  necessary  in  these  cases,  the  summons  itself 
^ving  all  the  information  which  the  defendant  requires. 

From  this  point,  the  proceeding  substantially  assumes  the  shape 
of  an  ordinary  action.  The  form  of  defence  to  be  made,  is  thus 
laid  down  by  sec.  879  : 

§  879.  Upon  such  summons,  the  party  summoned  may  answer 
within  the  time  specified  therein,  denying  the  judgment,  or  setting 
up  any  defence  which  may  have  arisen  subsequently ;  and,  in  addi- 
tion thereto,  if  he  be  proceeded  against  according  to  section  375,  he 
may  make  the  same  defence,  which  he  might  have  originally  made  to 
the  action,  except  the  statute  of  limitations. 

The  former  half  of  this  section  seems  more  peculiarly  applicable 
to  the  case  of  a  deceased  judgment  debtor,  in  which  the  heirs,  &c., 
or  the  representatives,  are,  of  course,  concluded  by  the  recoyery 
against  their  deceased  testate  or  intestator,  and  cannot  reopen  the 
matter,  though  at  liberty  to  impeach  the  judgment  itself,  or  to  as- 
sert any  subsequent  defence.  The  latter  moiety  applies  to  the 
case  of  a  joint  debtor,  to  whom  any  defence  whatever  is  open,  with 
the  one  single  exception  already  noticed.  Answer  is,  as  above 
prescribed,  the  only  form  in  which  such  defence  can  be  put  in ; 
demurrer  is  inapplicable  in  this  stage  of  the  proceedings.  That 
answer  must,  of  course,  be  framed  as  an  answer  to  the  summons, 
but,  in  all  other  respects,  the  usual  forms  may  be  followed. 

The  subsequent  pleadings  in  the  suit  thus  instituted,  and  the 
course  of  trial,  and  subsequent  thereto,  are  thus  provided  for  by 
sec.  880. 

§  380.  The  party  issuing  the  summons,  may  demur  or  reply  to  the 
answer,  and  the  party  summoned  may  demur  to  the  reply,  and  the 
issues  may  be  tried  and  judgment  may  be  given,  in  the  same  manner 
as  in  an  action,  and  enforced  by  execution  ;  or  the  application  of  the 
property  charged  to  the  payment  of  the  judgment,  may  be  compelled 
by  attachment,  if  necessary. 

And  the  pleadings  are  subjected  to  the  same  rules  as  those  in  an 
ordinary  action,  by  sec.  381,  as  follows  : 

§  381.  The  answer  and  reply  shall  be  verified  in  the  like  cases  and 
manner,  and  be  subject  to  the  same  rules,  as  the  answer  and  reply  in 
an  action. 

It  will  be  observed  that  the  issue  to  be  joined  in  the  action^ 
arises  upon  the  answer  and  reply,  or  demurrer  to  the  latter,  as  the 
case  may  be ;  and,  if  any  aflbrmative  allegations  be  requisite  on 
the  part  of  the  plaintiff,  (see  OcMey  v.  AspinwaU,  above  cited,)  it 
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woald  seem  that  the  only  maimer  in  \7hich  such  allegations  can  be 
introdacedy  will  be  in  reply  to  the  defendant's  denial  of  liability 
in  the  answer,  if  made.  In  such  a  case,  a  demurrer  to  the  reply 
will,  if  possible,  be  clearly  prudent,  on  the  part  of  the  defendants. 

Although  not  expressly  prescribed,  judgment  by  default  may, 
doubtless,  be  entered  in  the  usual  manner,  if  the  defendant  fail  to 
answer  the  summons ;  and  the  same  general  rules  in  relation  to 
time  to  plead,  service  by  mail,  admission  of  allegations  by  non- 
denial,  &c.,  &c.,  will  unquestionably  be  applicable,  precisely  as  in 
]|n  ordinary  action.  The  attachment  referred  to  in  sec.  380  must, 
of  course,  be  issued  in  the  usual  manner.  If  applied  for  before 
judgment,  the  defendant's  liability  must  be  independently  shown 
on  the  affidavits.  See  Oakley  v.  Aspinwall^  above  referred  to. 
The  rules  there  laid  down  cannot,  however,  be  applicable  to  the 
case  of  an  attachment  obtained  after  judgment  entered  up  against 
the  defendant,  in  his  several  capacity,  as  above  provided.  A  sepa- 
rate judgment  against  him  will,  of  course,  when  entered,  be  con- 
clufiive  evidence  of  his  liability. 

The  sections  above  cited,  make  no  direct  provision  in  relation  to 
the  appeal  from  a  judgment  obtained  as  above,  but  there  can  be  no 
doubt  that  such  an  appeal,  if  taken,  would  be  sustainable. 

The  same  provisions  are,  also,  entirely  silent  in  relation  to  the 
costs  of  such  a  proceeding.  From  the  passages  cited  at  the  begin- 
ning of  this  chapter,  it  appears  to  have  been  the  intention  of  the 
commissioners  that  none  should  be  allowed,  and  such  might  possi- 
bly be  the  construction  placed  upon  these  provisions,  when  taken 
in  connexion  with  sec.  804  ;  on  the  ground  that  a  proceeding  of  this 
nature  amounts,  in  substance,  to  a  second  action  brought  against 
the  jparties  for  the  same  cause,  and,  in  respect  of  which,  disburse- 
ments only  are  allowable  under  that  section.  The  point  is,  how- 
ever, by  no  means  free  from  doubt,  and  must  remain  so  until 
settled  by  express  decision.  It  might,  possibly,  be  contended  that 
such  costs  rest  in  the  diecretionof  the  court,  (sec.  306,)  the  proceed- 
ing being  substantially  an  action,  and  being  tried  and  judgment  given 
thereon,  in  the  same  manner. 

Special  provisions  are  made  by  C.  257,  of  the  laws  of  1888, 
amended  by  C.  848  of  1845,  in  relation  to  compromises  or  compo- 
sitions by  partners  and  jomt  debtors,  which  enactments  must  be 
carefully  consulted,  and  the  forms  therein  prescribed  strictly  ob- 
served, in  arrangements  of  that  nature. 
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BOOK   X. 


OF  EXECUTION  AND  ITS  INCIDENTS. 


CHAPTER  I. 

TOP   THE   FORM  AND   MANNER   OF    EXECUTION. 


Tjjis  proceeding  retains^  under  the  Code,  the  same  general 
characteristics  which  distinguished  it  under  the  former  practice ; 
and  the  previous  statutory  provisions  on  the  subject  are,  by  sec 
291,  expressly  saved,  in  all  cases  where  they  are  not  incon- 
sistent with  the  recent  enactments.  The  latter  are  rather 
amendments  of,  than  substitutes  for  the  former.  In  Orvdley  v. 
McGwmber^  5  How.  414,  3  C.  R.  211,  this  view  is  laid  down  by 
Hubbard,  J.,  as  follows : 

*'  The  Code,  in  my  judgment,  does  not  materially  change  the 
law,  as  it  previously  existed,  on  the  subject  of  executions  ;  ex« 
cept  that  it  prescribes  a  formula  for  the  writ ;  the  different 
kinds,  and  primary  objects,  remain  as  heretofore." 

Some  alterations  of  importance  have,  however,  been  affected, 
which  will  be  treated  of  in  due  order. 

The  first  question  that  arises,  is  with  regard  to  the  time  at 
which  execution  may  be  issued,  as  of  course,  and  without  a  spe- 
cial application  to  the  court.  By  sec.  283  of  the  Code,  addi- 
tional facilities  of  the  most  important  nature  are  given  in  this 
respect.  Under  the  law,  as  it  stood  formerly,  process  of  this 
nature  oould  not  be  so  issued,  after  the  lapse  of  two  years  after 
the  entry  of  judgment,  nor  could  it  be  issued  at  all,  until  after  thirty 
days  from  the  date  of  such  entry.  Under  the  present  system,  the 
period  for  issuing  executions,  as  of  course,  is  extended  from  two 
to  five  years  from  such  date ;  and  it  may,  in  all  cases,  be  issued 
immediately  on  the  entry  of  judgment,  without  waiting  for  any 
period  whatsoever. 
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After  the  lapse  of  five  years  however,  execution  is,  under  the 
present  law,  no  longer  issuable  as  of  course.  The  leave  of  the 
court  must  then  be  obtained  under  the  provisions  of  sec.  284. — 
V.  Ourrie  v.  JVoyes,  ]  C,  R.  (N.  S.)  108.  This  leave  must  be  ap- 
plied for  on  motion,  with  personal  notice  to  the  adverse  party, 
if  he  can  be  found ;  and  the  application  must  be  supported  by 
affidavit  of  the  plaintiff,  or  other  satisfactory  proof  that  the  judg- 
ment, or  some  part  thereof,  remains  unsatisfied.  Should  the 
defendant  appear  and  deny  that  there  is  anything  due,  a  refer- 
ence will  be  directed. — GcUskiU  Bank  v.  Sandfard,  4  How.  101. 
If  the  judgment  debtor  be  absent,  or  non-resident,  or  cannot  be 
found  to  make  service  of  the  notice  upon  him,  such  service 
may  be  then  made  by  publication,  or  otherwise  as  the  court  may 
direct  This  last  provision  is  one  of  the  amendments  of  1851. 
The  exact  form  of  such  service,  whether  by  publication  or 
otherwise,  remains  still  to  be  settled  ;  and  the  decisions  at  pre- 
sent reported,  contain  no  indications  as  to  the  exact  conditions 
which  may  be  imposed.  Those  conditions  evidently  rest  in  the 
discretion  of  the  judge,  according  to*  the  circumstances  of  each 
particular  case.  It  is  probable,  however,  that,  as  a  general 
rule,  the  ordinary  course  on  service  of  a  summons  by  publica- 
tion may  be  adopted,  though  perhaps  with  some  modification. 
The  application  for  leave  of  this  description,  in  respect  of  a  jus- 
tice's judgment  docketed  in  the  county  clerk's  office,  must,  un- 
der the  same  section,  be  made  to  the  county  court  of  the  county 
where  such  judgment  was  rendered ;  and,  therefore,in  New 
York,  to  the  court  of  common  pleas. 

The  provision  for  re-issuing  execution  on  an  old  judgment, 
by  leave  of  the  court  thus  obtained,  is  evidently  in  substitution 
for  the  old  writ  of  scire  facms^  expressly  abolished  by  sec.  428, 
except  as  to  proceedings  theretofore  commenced,  or  judgments 
rendered  or  rights  acquired  thereunder,  which  are  expressly 
saved  by  that  provision. 

Considerable  discussion  arose,  however,  as  to  whether,  under 
the  measures  of  1849,  the  provision  of  that  section  were  or  were 
not  retrospective,  as  regarded  suits  commenced  before,  and 
pending  at  the  time  of  the  passage  of  the  original  code. 

In  The  (htskia  Bank  v.  Sandford,  4  How.  100,  2  C.  R.  58,  it 
was  held  in  an  action  commenced  before  the  passage  of  the 
Code,  that  ViStifa  could  not  be  issued  after  such  passage,  that 
writ  being  abolished  by  sec.  428 :  the  saving  clause  in  that  sec* 
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tion  relating  only,  as  the  learned  judge  beld»  to  proceedings 
commenced  before  its  abolition. 

On  another  occasion,  it  was  also  held  by  another  learned 
judge,  in  the  same  cause,  4  How.  101,  that  the  sections  in  ques- 
tion are  applicable  as  well  to  judgments  entered  before  the 
Code  took  effect,  as  to  judgments  rendered  in  the  actions 
brought  under  it.  The  case  of  Jones  \.  Lawlin^  1  C.  R.  94,  de- 
cided with  reference  to  supplementary  proceedings  under  an 
execution,  is  not  applicable  to  the  point  at  issue,  inasmuch  as 
the  provisions  on  that  head  are  expressly  made  retrospective  as 
to  suits  pending  at  the  passage  of  the  Code,  by  subdivision  2  of 
sec.  2  of  the  Supplementary  Act. 

The  reasoning  in  the  above  two  cases,  seems,  however, 
scarcely  sound,  upon  a  more  minute  examination.  In  the  first 
place,  the  words  ''judgment  rendered  or  right  acqudredf^  in  the  sav* 
ing  clause  as  to  proceedingstheretofore  commenced,  with  respect 
to  the  writ  of  scire  facias,  appears  to  have  been  overlooked ; 
whilst,  in  the  second,  the  wording  of  sec.  8,  which  limits  the  ope- 
ration of  the  Code  to  actions  commenced  after  the  1st  of  July, 
1846,  except  when  otherwise  provided  therein ;  and  the  fact 
that  sees.  283  and  284  are  not  amongst  the  number  of  those 
made  applicable  to  then  pending  suits  by  the  2d  section  of  the 
supplementary  measure,  appears  to  have  been  equally  lost 
sight  of. 

Those  cases  may,  in  fact,  be  considered  as  having  been  over- 
ruled, by  the  following  series  of  decisions  to  the  contrary  effect : 

The  writ  of  sci,  fa,  was  expressly  declared  to  be  the  proper 
remedy,  and  that  the  sections  in  question  did  not  apply,  in  ac 
tions  pending  at  the  passage  of  the  Code,  by  the  anonymous 
case,  1  C.  R.  118. 

An  execution,  issued  before  the  thirty  days  allowed  to  the  de- 
fendant by  the  old  practice,  was  set  aside,  because,  the  action 
having  been  commenced  before  the  Code,  its  provisions  did  not 
apply  in  Clark  v.  HuUJiiiison,  1  C.  R.  127 ;  7  L.  O.  91.  It  is, 
however,  well  settled,  that  in  actions  commenced  under  the 
Code  itself,  whether  original  or  amended,  the  plaintiff  need  not 
wait  the  thirty  days,  but  may  issue  execution  immediately. — 
Smfl  V.  DeWiU,  3  How.  280 ;  1  C.  R.  26;  6  L.  O.  314.  See, 
.also.  The  Catskill  Bank  v.  Sandford,  4  How.  101,  above  cited. 

By  MerriU  v.  Wing,  4  How.  14,  2  C.  R.  20,  it  is  further  dis- 
tioetly  laid  down,  that,  in  all  suits  or  actions  pending  when  the 
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Code  took  effect,  the  time  of  issuing  executions  therein  must  be 
governed  by  the  laws  then  in  force ;  and  an  execution,  issued 
in  an  old  suit  within  the  thirty  days,  was  there  also  decided  to 
be  irregular. 

And  lastly,  in  Pierce  v.  Crainey  4  How.  257,  3  C.  R.  21,  the 
principle  was  carried  still  further,  and  it  was  held  that  where 
an  execution  had  been  originally  issued  in  an  old  suit,  a  ^'  plu- 
ries'*  execution  might  issue,  as  under  the  old  practice,  without 
the  order  of  the  court ;  notwithstanding  that  more  than  five 
years  had  elapsed  since  the  original  entry  of  the  judgment, 
which,  under  sec.  284,  would  be  a  bar  to  the  issuing  such  ex- 
ecution without  leave. 

This  last  case,  however,  may  be  considered  as  reversed  by 
that  of  Cwrrie  v.  Nayes^  1  C.  R.  (N.  S.)  198,  affirmed  at  general 
term,  to  directly  the  contrary  effect. 

The  plaintiff  on  a  judgment,  who  had  filed  a  creditor's  bill 
and  obtained  a  receiver  of  the  defendant's  property,  was  not, 
however,  permitted  to  levy  an  alias  execution  on  personal  pro- 
perty covered  by  such  receivership. — Oouvemeur  v.  Warner ^  % 
Sandf.  S.  C.  R.  624. 

The  above  decisions  have  been  cited  in  reference  to  the  Code 
of  1849,  both  as  a  matter  of  interest,  and  also  in  relation  (o 
cases  which  may  have  arisen  pending  the  operation  of  that 
measure.  As  regards  future  proceedings,  however,  in  any 
case,  whatever  the  date  of  its  original  commencement,  the  new 
practice  would  now  seem  to  be  applicable  in  all  instances,  un- 
der sec.  459,  as  now  amended,  by  which  the  provisions  of 
the  Code  in  general  are  made  to  apply  '^  to  future  proceedings 
in  actions  or  suits  heretofore  commenced  and  now  pending,'' 
without  anv  reservation  or  restriction  whatever. 

Any  irregularity  in  the  issuing  of  an  execution  will,  however, 
be  waived  under  any  circumstances,  if  the  defendant  consents 
to  its  being  issued.  See  MerriU  v.  Wing^  before  cited.  Such 
consent  was  held  to  render  valid  an  execution  issued  after  the 
lapse  of  five  years,  though  without  leave  of  the  court,  under 
section  284,  in  HuOmt  v  FttMer^  3  C.  R.  35. 

The  different  kinds  of  execution  issuable  under  the  Code  a^re 
thus  prescribed  by  section  286  : — 

§  286.  There  shall  be  three  kinds  of  exeontion ;  one  against  the 
property  of  the  jadgment  debtor ;  another  against  his  person ;  and 
the  third  for  the  delivery  of  the  possession  of  real  or  personal  pro- 
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perty,  or  sach  deliTery  with  damages  for  withholding  the  same. 
They  shall  be  deemed  the  process  of  the  court,  bat  they  need  not  be 
sealed  nor  subscribed,  except  as  prescribed  in  section  289. 

In  addition  to  the  above,  a  fourth  description  of  remedy,  of 
an  analogous  nature,  is  pointed  out  by  the  previous  sec.  (285). 
In  cases  v^here  the  judgment  requires  the  performance  of  any 
act,  hot  involving  the  payment  of  money,  or  the  delivery  of 
real  or  personal  property,  "  A  certified  copy  of  the  judgment 
may  be  served  upon  the  party  against  whom  it  is  given,  or  the 
person  or  officer  who  is  required  thereby,  or  by  law,  to  obey 
the  same,  and  his  obedience  thereto  enforced.  If  he  refuse,  be 
may  be  punished  by  the  court,  as  for  a  contempt." 

This  proceeding  is  one  of  general  application,  particularly  in 
cases  of  an  equitable  description.  The  application  for  enforce- 
ment of  such  a  judgment,  by  process  of  contempt,  is  one  en- 
tirely governed  by  the  old  practice,  and  in  no  wise  varied  by 
the  Code,  Of  course,  proof  of  due  service  of  the  certified 
copy  of  the  judgment,  as  here  prescribed,  and  of  the  refusal 
or  omission  of  the  party  to  comply  therewith,  must,  in  all  cases, 
be  adduced  as  the  ground- work  of  such  application. 

The  form  of  proceeding  under  decrees  of  this  nature,  by 
which  real  estate  is  directed  to  be  sold,  is  thus  prescribed  in  the 
latter  clause  of  sec.  287,  by  the  last  amendments  : 

"  Real  property  adjudged  to  be  sold,  must  be  sold  in  the  county 
where  it  lies,  by  the  sheriff  of  the  county,  or  by  a  referee  appointed 
by  the  court  for  that  purpose,  and  thereupon  the  sheriff  or  referee 
must  execute  a  conveyance  to  the  purchaser,  which  conveyance 
shall  be  effectual  to  pass  the  rights  and  interests  of  the  parties  ad- 
judged by  the  decree  to  be  sold."  The  last  clause  of  the  sentence 
is  somewhat  singularly  expressed,  but  its  meaning  is  obvious. 

The  forms  of  execution  to  be  issued  in  different  cases,  are  thus 
specifically  prescribed  by  sec.  289,  such  process  being  returnable 
in  all  cases  within  sixty  days,  as  hereinafter  mentioned : 

§  289.  The  execution  must  be  directed  to  the  sheriff,  or  coroner, 
when  the  sheriff  is  a  party  or  interested,  subscribed  by  the  party 
issuing  it,  or  his  attorney,  and  must  intelligibly  refer  to  the  judg- 
ment, stating  the  court,  the  county  where  the  judgment  roll  or  tran- 
script is  filed,  the  names  of  the  parties,  the  amount  of  the  judgment, 
if  it  be  for  money,  and  the  amount  actually  due  thereon,  and  the 
time  of  docketing  in  the  county  to  which  the  ezecation  is  issued,  and 
shall  require  the  officer  substantially  as  follows : 


FORM  AND  MANNER  OF  EXECUTION.  §01 

1.  If  it  be  against  the  property  of  the  jadgment  debtor,  it  shall 
require  the  officer  to  satisfy  the  jadgment  out  of  the  personal  pro- 
perty of  saoh  debtor,  and  if  sufficient  personal  property  cannot  be 
found,  out  of  the  real  property  belonging  to  him,  on  the  day  when 
the  jadgment  was  docketed  in  the  county,  or  at  any  other  time  there- 
after. 

2.  If  it  be  against  real  or  personal  property  in  the  hands  of  per* 
Bonal  representatives,  heirs,  devisees,  legatees,  tenants  of  real  pro- 
perty, or  trustees,  it  shall  require  the  officer  to  satisfy  the  judgment 
out  of  such  property. 

3.  If  it  be  against  the  person  of  the  judgment  debtor,  it  shall  re- 
quire the  officer  to  arrest  such  debtor,  and  commit  him  to  the  jail  of 
the  county  until  he  shall  pay  the  judgment,  or  be  discharged  accord- 
ing to  law. 

4.  If  it  be  for  the  delivery  of  the  possession  of  real  or  personal 
property,  it  shall  require  the  officer  to  deliver  the  possession  of  the 
same,  particularly  describing  it,  to  the  party  entitled  thereto,  and 
may  at  the  samel  time  require  the  offieer  to  satbfy  any  costs,  dam- 
ages, or  rents  and  profits,  recovered  by  the  same  jadgment,  out  of  the 
personal  property  of  the  party  against  whom  it  was  rendered,  "and 
the  value  of  the  property  for  which  the  judgment  was  recovered,  to 
be  specified  therein,  if  a  delivery  thereof  cannot  be  had,  and  if  suf- 
ficient personal  property  cannot  be  found,  then  out  of  the  real  pro- 
perty belonging  to  him  on  the  day  when  the  judgment  was  docketed 
or  at  any  time  thereafter,  and  shall  in  that  respect  be  deemed  an 
execution  against  property. 

The  more  convenient  method  of  dealing  with  the  different  ques-* 
iioDS  arising  out  of  these  provisions,  will  be  to  take  each  of  the 
▼arioos  species  of  execution  here  enumerated,  in  their  order  as 
thq^  occur.  The  formal  conditions,  incident  to  the  validity  of 
ererj  execution,  of  whatever  nature,  are  clearly  indicated  in  the 
first  clause  of  the  sentence,  as  above  cited. 

The  first  species  of  execution  to  be  considered,  is  that  against 
the  property  of  the  judgment  debtor.  A  necessary  preliminary, 
however,  to  this  proceeding,  and  likewise  to  that  for  enforcing  the 
delivery  of  the  possession  of  real  or  personal  property,  is  die  dock- 
eting of  the  judgment  in  the  county  or  counties  in  which  such 
property  is  situate.  This  preliminary  is  necessary  to  the  validity 
of  the  proceeding,  in  all  oases. 

Notwithstanding  the  positive  nature  of  the  provisiim  in  sec.  287, 
that  the  execution  against  the  property  of  the  judgment  debtor, 
^^  niay  be  issued  to  the  sheriff  of  any  county  in  which  the  judgment 
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is  docketed,"  it  was  nerertheless  held,  iii  SUphena  v.  Browning^  1 
C.  R.  123,  7  L.  O.  61,  that,  where  an  execution  had  been  issued 
against  the  property  of  the  defendant,  into  a  county  in  which  the 
judgment  had  not  been  docketed,  such  execution,  though  confess- 
edly void  as  to  real  estate,  would,  nevertheless,  be  good  as  to  per- 
sonal property  in  such  county,  and  an  amendment  was  there  or- 
dered accordingly.  This  doctrine  cannot  be  relied  on,  and  the 
argumente  converso  from  the  provisions  above  cited,  seems  to  have 
been  totally  lost  sight  of.  The  precaution,  too,  of  previously 
docketing  the  judgment,  is  so  simple  and  easy,  that  it  would  be  an 
unjustifiable  want  of  caution  to  neglect  it  in  any  instance.  A 
justice's  judgment,  when  duly  docketed  in  the  county  court,  is 
placed  on  the  same  footing  as  that  of  a  court  of  record,  with  refer- 
ence to  ulterior  proceedings. — Conway  v.  Hitchinsj  9  Barb.  S.  C. 
R.  878. 

The  form  of  the  ordinary  execution  against  property,  will  be 
found  in  the  Appendix ;  and  care  must  be  especially  taken,  that 
every  blank  is  duly  filled  in,  and  every  requisition  of  sec  289  duly 
oomplied  with.  It  need  not  be  signed  by  the  clerk,  or  be  under 
the  seal  of  the  court ;  the  only  necessary  condition  is,  that  it  should 
be  signed  by  the  party  issuing  it,  or  his  attorney,  which  latter 
must  be  strictly  complied  with.  When  prepared,  it  should  be 
folded  up,  endorsed  with  the  name  of  the  cause,  and  a  special  di- 
rection subjoined,  addressed  to  the  sheriff  of  the  county  into  which 
it  is  issued,  directing  him  as  follows : — ^^  Levy,  as  within  directed, 
the  sum  of  $ ,  (the  amount  of  debt  and  costs,)  besides  your  fees.^' 

A  distinction  must  be  made,  however,  in  cases  of  a  judgment 
entered  up  against  joint  debtors,  but  where  the  whole  of  the  de- 
fendants have  not  been  served. — See  last  chapter  in  relation  to  tiiis 
proceeding.  The  execution,  in  these  cases,  must  be  issued  in 
compliance  with  the  directions  contained  in  sec.  3  and  4  of  art.  I. 
title  VI.  chap.  VI.  part  III.  of  the  Revised  Statutes,  2  R.  S.  377. 
Such  execution  is  to  be  issued  in  form  against  all  the  defendantSf 
whether  served  or  not,  but  the  attorney  issuing  it,  must  endorse 
thereon  the  names  of  the  defendants  who  have  not  been  served,  and 
must  direct  that  execution  is  not  to  be  served  on  the  person,  or  levied 
on  the  property  of  any  such  defendant.  The  endorsement  on  the 
ordinary  execution  against  property,  should  therefore,  in  such  a 
case,  be  made  as  follows  : — ^Levy  as  within  directed,  the  sum  of 
• besides  your  fees,  (as  in  the  last,)  adding,  ^'  but  not  on  the 
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0ole  property  of  the  defendant  A  B,  who  was  not  served  with  the 
procesfi  by  which  this  action  was  commenced." 

Another  special  form  of  execution  against  property^  or  rather  of 
the  endorsement  thereon,  is  prescribed  by  sec.  884  as  follows,  in 
cases  where  judgment  has  been  entered  by  confession,  to  secure 
the  payment  of  future  instalments : 

**  When  the  debt  for  which  the  judgment  is  recovered  is  not  all 
due,  or  is  payable  in  instalments,  and  the  instalments  are  not  all  due, 
the  execution  may  issue  upon  sach  judgment  for  the  collection  of 
such  instalments  as  have  become  due,  and  shall  be  in  the  usual  form, 
but  shall  have  endorsed  thereon,  by  the  attorney  or  person  issuing 
the  same,  a  direction  to  the  sheriff  to  collect  the  amount  due  on  such 
judgment,  with  interest  and  costs,  which  amount  shall  be  stated  with 
interest  thereon,  and  the  costs  of  said  judgment. 

And  it  is  further  provided  that,  notwithstanding  such  execution, 
tiie  judgment  shall  remain  as  a  security  for  future  instalments,  and 
that  execution  may,  from  time  to  time,  be  issued  in  like  manner, 
for  the  collection  of  the  latter. 

The  endorsement  in  this  case  may  be  as  follows: — ^Levy,  &c., 
'^  being  the  amount  now  due  on  the  judgment  within  mentioned, 
with  interest  thereon,  and  the  costs  of  such  judgment,  the  same 
being  in  respect  of  an  instalment  which  has  become  due  thereon.'' 

The  execution,  prepared  and  endorsed  as  above,  must  then  be 
lodged  in  the  sheriff's  office,  whereon  the  duty  of  the  plaintiff's 
attorney  is,  in  strictness,  complete.  Where  such  office  is  in  a  dis- 
tant county,  the  usual  course  is  to  forward  it  by  post,  and,  if  the 
judgment  has  not  been  already  docketed,  to  enclose  a  transcript  for 
that  purpose,  with  instructions  to  the  sheriff  to  file  it  in  the  county 
clerk's  office,  and  to  charge  the  payment  in  the  account  with  his 
fees.  It  is  obvious  that,  in  case  any  information  is  possessed  by 
the  plaintiff,  in  relation  to  the  property  seizable  under  such  execu- 
tion, such  information  should  be  communicated  to  the  sheriff  at 
the  time  the  process  is  lodged,  by  letter  or  otherwise. 

In  Dresser  v.  Ainsworih^  9  Barb.  S.  C.  R.  619,  the  proper  form 
and  requisites  essential  to  a  valid  levy  by  the  sheriff,  will  be  found 
folly  considered ;  and,  it  was  held  that  an  informal  one,  though 
void  as  r^arded  the  interests  ot  third  parties,  and,  in  particular,  as 
regarded  that  of  a  subsequent  purchaser  of  property  irregularly 
levied  upon,  would,  nevertheless,  stand  good,  as  against  the  judg* 
ment  debtor  himself. 

The  form  of  execution  against  property  requires,  as  will  be  s^a^ 
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that  the  amount  to  be  levied  should  be  satisfied,  in  the  first  in- 
stance, oat  of  the  personal  property,  and,  in  default  of  a  sufficiency 
thereof,  then  out  of  the  real  property  of  the  judgment  debtor 
against  whom  it  is  issued,  such  real  property  bebg  bound  from  the 
time  of  docketing  of  the  judgment.  The  execution  under  subdivis- 
ion 4  of  the  same  section,  is,  in  substance,  of  the  same  nature,  so 
far  as  regards  the  amount  of  damages  or  value,  as  the  case  may 
be,  claimable  thereunder,  such  amount  being,  to  all  intents  and  pur- 
poses, a  money  payment,  and  treated  as  such. 

The  mode  of  carrying  out  any  execution,  whether  against 
personal  or  real  .property,  is  the  same  as  under  the  old  practice, 
with  no  substantial  variation.  To  enter  into  details  on  the  sub* 
ject  would,  accordingly,  be  foreign  to  the  plan  of  the  present 
work.  The  statutory  provisions  will  be  found  in  articles  II. 
and  III.  of  title  V.  chap.  VI.  part  HI.  of  the  Revised  Sta- 
tutes, 3  R.  S.  365  to  377  inclusive,  in  which  the  course 
of  proceeding,  the  mode  in  which,  first  the  personal,  and  then 
the  real  estate  of  the  judgment  debtor  are  to  be  advertised  and 
sold,  the  certificates  to  be  issued  to  the  purchasers  of  the  latter, 
and  the  powers  of  redemption  given,  first  to  the  owners,  and 
then  to  creditors  or  other  persons  interested  in  the  property 
dealt  with,  and  the  remedies  in  case  of  a  failure  of  title,  are 
successively  provided  for  in  detail ;  and  the  whole  of  these  two 
articles,  as  well  as  the  books  of  the  old  practice,  must  be  most 
carefully  consulted  on  the  subject. 

In  the  recent  case  of  Miller  v.  LewiSf  4  Comst.  554,  it  was 
lield  that  an  agreement,  on  sufficient  consideration,  enlarging 
the  time  within  which  the  judgment  debtor  may  redeem  or  ex- 
tinguish  the  lien  acquired  by  the  sale  of  real  property  under  an 
execution,  is  a  valid  agreement,  and  will  bind  third  parties,  and, 
in  particular,  subsequent  judgment  creditors. 

In  HaU  V.  Fisher ^  0  Barb.  S.  C.  R.  17,  it  was  held  that  a  pay- 
ment in  current  bank  bills,  accepted  by  the  sherifi*  without 
objection,  was  a  good  payment  for  the  purpose  of  redeeming 
real  estate  sold  on  execution ;  and  also  that,  although  it  is  not 
the  sheriff's  duty  to  calculate  the  amount  due,  still,  if  he  or  hit 
authorized  agent  voluntarily  does  so,  and  in  consequence  of  an 
error  on  his  part,  accepts  a  less  sum  than  that  actually  due,  the 
redemption  will  nevertheless  be  complete,  on  payment  and  ac- 
ceptance by  him  of  the  amount  of  his  calculation,  though  less 
than  the  amount  actually  due.    A  court  of  equity  will  interfere 


FORM  AKD  MANNER  OF  EXBCUTION.  505 

to  afibrd  relief  to  the  owner  of  the  property  under  circum- 
stances of  this  description,  although,  in  consequence  of  such  a 
mistake  on  the  part  of  the  sheriff,  he  may  have  omitted  to  com- 
ply with  one  of  the  formal  requirements  of  the  redemption  act* 

On  reference  to  the  provisions  of  the  Revised  Statutes  above 
referred  to,  it  will  be  of^served  that,  in  the  event  of  execution 
being  issued  for  a  debt  secured  by  mortgage,  the  particular 
premises  charged  therewith  cannot  be  seized,  and  a  special  di- 
rection must  be  endorsed  upon  the  execution  accordingly. 
V.  S.  32  of  art.  IL  above  cited.  The  exemptions  of  personal 
property  from  seizure,  as  provided  for  by  Sjections  23  and 
28,  will  also  not  escape  attention,  and  these  exemptions 
are  further  extended  by  C.  157  of  the  Laws  of  1842,  and  like- 
wise to  the  homestead  of  a  householder  having  a  family,  by 
C.  260  of  the  Laws  of  1850.  See  this  subject  further  con- 
sidered, under  the  head  of  provisional  remedies,  in  relation  to 
replevin,  or,  as  now  styled,  claim  and  delivery  of  personal 
property.  See  also,  on  the  same  question.  Cole  &  Stevens,  9 
Barb.  S.  C.  R.  676.  See  likewise  the  different  works  on  the 
former  practice,  to  which,  in  strictness,  the  subject  belongs. 

The  form  of  an  execution  under  subdivision  2  of  sec.  280, 
appears  also  in  the  Appendix.  In  this  case  it  is  still  more  es- 
sential that  precise  information  should  be  given  to  the  sheriff 
as  to  the  exact  property  seizable  under  it,  as,  otherwise,  mistakes 
of  a  serious  nature  may  be  liable  to  be  made. 

The  conditions  in  relation  to  an  execution  against  the  person 
as  issuable  under  subdivision  3,  are  prescribed  by  sec.  288  in 
the  following  terms : 

§  288.  If  the  action  be  one  in  which  the  defendant  might  have 
been  arrested,  as  provided  in  section  179  and  section  181,  an  execu- 
tion against  the  person  of  the  judgment  debtor  may  be  issued  to  any 
county  within  the  jurisdiction  of  the  court,  after  the  return  of  an 
execution  against  his  property,  unsatisfied  in  whole  or  in  part. 

See  previous  observations  in  relation  to  execution  on  a  judg- 
ment entered  up  against  joint  debtors,  one  or  more  of  whom  has 
not  been  served.  In  this  case,  also,  a  special  endorsement  must 
be  made  on  the  execution,  before  placing  it  in  the  sheriff^s  hands, 
which  may  be  thus,  following  the  wording  of  the  statute  :  **  The 
within  execution  is  not  to  be  served  upon  the  person  of  the  de- 
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fendant  A  B,  who  was  not  served  with  the  process  by  which 
this  action  was  commenced." 

The  provisions  of  sec.  170  and  sec.  181  here  referred  to,  and 
the  question  of  arrest  in  general,  will  be  fully  considered  here- 
after,  under  that  particular  head.  It  will  be  observed  that 
an  execution  against  the  person  cannot  be  issued,  under  the 
section  above  cited,  until  after  the  return  of  one  against  the 
debtor's  property,  unsatisfied  in  whole  or  in  part ;  and  also  that 
such  process,  when  issued,  bears  no  relation  to  the  peculiar 
districts  in  which  the  judgment  may  or  may  not  have  been 
docketed,  but  is  issuable  in  any  county  within  the  jurisdiction 
of  the  court.  In  this  point  of  view,  the  Supreme  Court  is  clearly 
the  more  eligible  tribunal,  in  cases  where  an  arrest  upon  execu- 
tion is  likely  to  be  the  ultimate  result,  on  account  of  the  limited 
scope  of  the  jurisdiction  of  the  other  tribunals,  particularly 
those  of  a  local  nature,  however  extended  their  powers  in  other 
respects. 

The  subject  of  personal  arrest  on  execution,  under  the  Code, 
has  given  rise  to  considerable  discussion  : — 1st.  As  to  whether, 
to  warrant  such  arrest,  a  judge's  order,  under  the  provisions  of 
sec.  179  and  sec.  181,  is  or  is  not  a  necessary  preliminary. 
2d.  Whether,  on  the  contrary,  the  process  for  such  purpose 
may  or  may  not  be  issued  as  of  course,  on  the  return  of  an 
execution  against  the  property  unsatisfied.  And  8d.  Whether 
it  is  necessary,  for  that  purpose,  that  the  facts  warranting  the 
issue  of  a  process  of  this  description,  should  appear  upon  the 
pleadings  and  judgment  roll. 

In  actions  for  damages  not  arising  out  of  contract,  or  in 
respect  of  the  misapplication  of  monies  under  trust,  or  in  other 
cases  coming  within  the  purview  of  sec.  178,  (as  to  which,  see 
subsequent  chapter,  under  the  head  of  arrest,)  and  in  which 
the  very  groundwork  of  the  case  itself  brings  it  within  the  pro- 
visions of  that  section,  and  the  facts  establishing  that  conclusion 
form  an  actual  and  necessary  part  of  the  cause  of  action,  and 
musi,  as  such,  appear  upon  the  record ;  it  is  clear  that  execution 
against  the  person  can  issue,  as  of  course,  on  the  failure  of 
process  against  the  property,  and  this,  without  any  previous 
order  being  obtained.  Cooney  v.  Van  Henssdaer^  1  C.  R.  38, 
Delamater  v.  Russell,  4  How.  284,  2  C.  R.  147,  and  BwrkU  v. 
Ells^  4  How.  288,  2  C.  R.  148,  are  express  authority  to  thiB 
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effect ;  and  the  same  view  is  fully  and  unequivocally  confirmed 
in  the  more  recent  cases  of  Oormn  v.  Freelandf  0  How.  24 1, 
and  Afasten  v.  ScoviU^  6  How.  315. 

In  cases,  however,  arising  out  of  contract,  and  others  where 
the  facts  tending  tOi  show  the  commission  of  a  fraud  do  not  ac- 
tually form  part  of  the  original  cause  of  action,  but  are,  on  the 
contrary,  extraneous  to  that  cause,  the  question  is  one  of  greater 
difficulty,  and  has  given  rise  to  considerable  doubt. 

The  first  case  on  this  branch  of  the  subject  is  Secor  v.  Soome^ 
2  C.  R.  1,  which  holds  distinctly  that,  in  order  to  warrant  an 
arrest  under  the  provisions  of  sec.  178,  it  is  not  necessary  that 
allegations  of  fraud  should  be  made  on  the  complaint;  and 
though  not  reported,  it  would  seem  from  a  dictum  at  1  C.  R* 
(N.  S.)  58,  that  this  decision  has  been  confirmed  at  general 
term.  Barber  v.  Hvhbard,  3  C.  R.  156,  does  not  controvert  this 
doctrine,  though  it  is  there  laid  down  that  averments  of  the 
above  feature,  to  the  intent  that  an  issue  may  be  framed  there- 
on, with  a  view  to  the  defendant's  liability  to  imprisonment  ap- 
pearing upon  the  record,  are  not  improper. 

In  Oruiley  v.  McCkimber^  5  How.  414, 3  C.  R«  211,  it  was  con- 
sidered, although  not  positively  decided,  that,  in  order  to  an  ar-^ 
rest  on  execution,  under  any  circumstances,  the  facts  warranting 
such  arrest  ought  to  appear  upon  the  pleadings ;  and,  in  Barker 
V.  Russell^  1 C.  R.  (N.  S.)  5,  it  was  held  to  be  positively  necessary 
that  this  should  be  done  in  all  cases,  and  an  arrest  was  there 
set  aside,  on  the  ground  of  the  absence  of  averments  of  this  na- 
ture. This  decision  was,  however,  reversed  by  the  general 
term,  1  C.  R.  (N.  S.)  57,  on  the  ground  that  the  allegations  in 
that  case  did  not  constitute  a  part  of  the  cause  of  action  ;  and 
this  doctrine  is  fully  maintained  in  Cheney  v.  Qarbutt^  5  How. 
467,  1  C.  R.  (N.  S.)  166,  and  Lee  v.  EUas,  3  Sandf.  S.  C.  R. 
736, 1  C.  R.  (N.  S.)  116,  in  which  latter  case,  allegations  to 
a  similar  effect,  which  had  been  inserted  in  a  complaint, 
were  stricken  out  as  irrelevant.  See,  also,  Hasten  v.  Scomll^  6 
How.  315. 

The  doctrine  laid  down  in  Oridley  v.  McOumber,  and  in-  the 
decision  at  special  term,  in  Barker  v.  Russell^  seems  therefore 
overruled.  The  question  then  arises  as  to  whether,  in  cases 
arising  out  of  contract,  where  the  liability  to  arrest  arises  out 
of  circumstances  extraneous  to  the  original  cause  of  action, 
a  judge's  order  is  or  is  not  necessary  to  be  previously  obtained, 
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in  order  to  warrant  an  execution  against  the  person ;  or  whether, 
on  the  contrary 9  such  execution  is  issuable  as  of  course,  on  the 
return  of  one  against  the  property  unsatisfied. 

In  S^re  v.  Flynn^  2  C.  R.  117,  though  the  force  of  the  ex- 
pression in  sec  286  is  admitted,  it  was  nevertheless  decided  that 
in  order  to  warrant  execution  against  the  person,  a  judge's  order 
must  have  been  obtained  under  the  provisions  of  sections  170 
and,  ]6I ;  (see  also  Cheney  v.  Oarbuttj  5  How.  467;  1  C.  R. 
(N.  S.)  166,)  and  the  defendant,  who  had  been  arrested  under 
one  issued,  as  of  course  without  such  an  order,  was  discharged 
accordingly.  This  doctrine  is,  however,  expressly  disap- 
proved in  Jfasten  v.  Soovill,  6  How.  315,  and  seems  unsustain« 
able,  at  least  to  the  extent  to  which  it  was  carried  in  the  former 
decision.  The  provisions  of  sec.  183,  which  provides  that  an 
order  of  this  description  can  only  be  made  before  judgment, 
seem  to  have  been  denied  their  due  weight  in  coming  to  that 
conclusion.    See  this  point  insisted  on  in  MasUn  v.  SoovUL 

The  doctrine  laid  down,  too,  in  Gfridley  v.  MeOumber,  that,  by 
an  arrest  before  judgment,  the  vitality  of  the  order  for  that  pur- 
pose  is  exhausted,  on  bail  being  given ;  and  that  such  order  can- 
not afterwards,  under  any  circumstances,  be  made  the  ground 
of  a  ^  capias  ad  satisfaciendum^'^^  is,  moreover,  in  direct  conflict 
with  the  conclusion  in  question.  The  difficulty  seems,  however, 
to  be  solved  by  sec.  3  of  the  act  of  26th  April,  1831,  expressly 
saved  by  sec.  178,  and  under  which,  in  cases  arising  out  of  con- 
tract, or  any  others  in  respect  of  which  a  defendant  cannot  be 
otherwise  arrested,  a  plaintiff,  who  has  commenced  a  suit  or 
obtained  a  judgment  or  decree  against  a  defendant,  may  apply 
for  a  warrant  for  his  arrest,  on  evidence  of  fraud,  in  the  manner 
by  that  measure  prescribed ;  the  mode  of  application  for  thai 
purpose,  and  the  evidence  on  which  it  is  to  be  grounded,  being 
substantially  the  same  as  those  prescribed  by  the  Code,  in  cases 
of  arrest  before  judgment  This  view  is  confirmed  by  Qregory 
v.  Weiner,  1  C.  R.  (N.  S.)  210,  which  holds  that,  notwithstanding 
the  provisions  of  the  Code,  a  warrant  can  be  issued  under  the 
foregoing  act,  in  all  the  cases  thereby  prescribed. 

In  the  recent  case  of  Chrwin  v.  Fredand^  6  How.  241,  the  sub- 
ject is  very  fully  examined,  and  the  doctrine  of  Oridley  v. 
McOwmher^  viz.,  that  an  order  of  arrest,  under  sections  170  and 
181,  forms  no  justification,  or  evidence  of  justification,  for  an 
arrest  on  execution,  is  confirmed.     The  principle  that,  where 
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the  cause  of  arrest  is  alleged  on  the  pleadings,  and  contained  as 
such  in  the  record,  the  form  of  execution  will  be  controlled  by 
the  latter,  and  one  against  the  person  may  be  issued  as  hereto- 
fore, is  distinctly  laid  down.  Where,  however,  the  cause  of 
arrest  is  collateral,  an  order  of  arrest  must  then  be  obtained 
upon  the  final  judgment,  and  must  be  attached  to  that  judgment 
and  made  part  of  it,  under  the  provisions  of  subdivision  2,  of 
sec.  281,  until  which,  the  execution  will  not  be  warranted  by 
the  record.  A  subsequent  filing  of  an  order  of  this  description 
nunc  pro  tunc^  after  the  defendant  had  been  arrested  and  dis- 
charged, could  not,  it  was  there  held,  cure  the  evil  or  render 
the  execution  valid.  It- is  also  laid  down  that  a  plaintifi'may 
omit  to  arrest  a  defendant  before  judgment,  but  may  then  ar- 
rest him  on  final  process,  provided  it  be  a  case  in  which  he 
might  lawfully  have  arrested  him  before  judgment,  on  a  judges 
order. 

In  Masien  v.  ScovilU  6  How.  315,  the  same  view  is  taken  as 
to  the  immateriality  of  a  provisional  arrest  having  been  made 
before  judgment,  as  regards  the  question  of  the  subsequent  is- 
suing of  execution  against  the  person  ;  and  such  an  execution, 
issued  as  of  course,  was  sustained  in  that  case,  without  any 
order  whatever  having  been  made ;  fraud  having  been  alleged 
upon  the  pleadings,  and  proved  upon  the  trial.  The  decision 
was  based  upon  the  broad  principle,  that,  in  this,  as  in  every 
other  case,  the  question  was,  whether,  upon  the  principles  pre- 
scribed in  the  179  section  of  the  Code,  the  defendant  might  have 
been  arrested ;  and  it  was  held,  that  if  the  facts,  as  proved,  es- 
tablish a  case  which  would  have  sustained  an  order  of  arrest 
before  judgment,  they  will  also  sustain  an  execution  against  the 
person  after  judgment. 

The  conclusion  to  be  drawn  from  the  foregoing  cases  would 
seem  to  be  this,  viz.,  that,  where  the  cause  of  arrest  appears 
upon  the  record,  as  forming  an  essential  part  of  the  cause  of 
action,  execution  against  the  person  may  be  issued  as  of  course, 
without  any  order  being  applied  for  ;  but  that  where,  on  the 
contrary,  the  cause  of  arrest  is  of  a  collateral  nature,  an  order, 
authorizing  an  arrest  upon  execution,  must  be  applied  for, 
either  at  or  after  the  signing  of  judgment,  and  such  order  must 
be  attached  to,  so  as  to  form  part  of  the  judgment  record,  before 
process  of  this  nature  is  issued. 

An  execution  against  the  person  is  amendable  in  respect  of 
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mere  formal  defects.  The  omission  of  the  words,  **  or  be  dis- 
charged/' in  the  process,  was  decided  to  be  a  defect  of  this  na- 
ture, and  an  amendment  was  ordered  iiccordingly  in  Hutchinson 
V,  Brandy  6  How.  73. 

The  form  of  an  execution  under  subdivision  4  of  section  289, 
will  be  found  in*  the  Appendix.  As  yet  no  particular  question 
seems  to  have  arisen  as  to  this  form  of  process,  there  being  no 
reported  decisions  upon  the  subject. 

The  foregoing  considerations  have  more  peculiar  reference 
to  the  proper  form  of  execution  in  particular  cases,  the  follow- 
ing are  applicable  to  the  subject  in  general,  though  more  spe- 
cially to  executions  against  property. 

If  an  execution  conform  in  substance  to  all  the  requisitions 
of  sec.  280,  any  merely  technical  informalities  will  be  disre- 
garded, and,  at  all  events,  are  amendable. — Pierce  v.  CrainCy  4 
How.  257 ;  3  C.  R.  21 ;  Park  v.  Church,  5  How.  381 ;  1  C.  R. 
(N.  S.)  47.  In  the  latter  case,  a  liberal  interpretation  was  given 
to  a  stipulation  which  had  been  made  on  the  original  confession 
of  judgment,  that  execution  should  not  be  issued,  unless,  upon  an 
actual  examination  of  the  defendant's  books,  the  plaintiff  had 
good  **  reason  to  deem  himself  insecure ;"  and  an  execution, 
though  issued  without  such  actual  examination,  was  sustained, 
it  having  been  shown  that  the  plaintiff  had  good  reason  for  so 
deeming,  in  consequence  of  other  circumstances. 

The  suffering  an  execution  issued  against  real  estate  to  lie 
dormant  in  the  sheriff's  hands,  does  not  destroy  the  plaintiff's 
lien  on  that  estate.  That  lien  never  becomes  dormant,  until 
the  expiration  of  the  ten  years'  statutory  limitation. — Afuir  v. 
Leitchy  7  Barb.  S.  C.  R.  341. 

In  Chapman  v.  Fuller^  7  Barb.  S.  C.  R.  70,  it  was  decided 
that  an  execution  may  be  renewed  on  the  last  day,  so  as  to  re- 
tain the  lien  under  it,  (the  property  being  on  hand  for  want  of 
•buyerd,)  without  any  return  being  made. 

On  an  execution  against  property,  an  unrealized  chose  in  ac- 
tion cannot  be  levied  upon  and  sold. — JRansom  v.  Mvmt^  3  Sandf. 
S.  C.  R.  692 ;  1  C.  R.  (N.  S.)  98. 

In  a  case  where  process  in  the  nature  of  an  execution  against 
property  had  been  issued  for  the  collection  of  an  amount  of 
costs  due  under  an  order,  it  was  held  that  no  previous  demand 
of  the  amount  was  necessary,  and  that  such  costs  are  not  col- 
lected under  the  Code,  but  under  the  acts  of  1840,  p.  333,  sec. 
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15,  and  1847,  p.  401,  chap.  300,  sec.  3,  under  which  no  such 
demand  is^  necessary. — Lucas  y.  Johnson^  6  How.  121 ;  Mitchdl 
y.WesterveU,  6  How.  265,  affirmed  6  How.  311 ;  see,  also,  sub- 
sequently, under  the  head  of  costs. 

In  BUice  v.Van Bensselaer^  6  How.  116,  it  was  held  that  in- 
terest on  tax  warrants,  under  the  act  to  equalize  taxation,  can- 
not be  collected ;  but  that,  where  several  tax  warrants  were  in 
the  sherifT's  hands,  some  prior  and  some  subsequent  to  an  exe- 
cution lodged  with  him,  the  principal  due  on  all  such  warrants 
was  to  be  paid  before  the  execution ;  the  sale,  in  that  case, 
having  taken  place  under  the  former,  and  there  being  other 
property  on  which  the  judgment  was  a  lien,  but  which,  at  the 
plaintiff's  request,  the  sherifT  had  not  advertised. 

If  the  judgment  debtor  can  show  any  fraud  or  collusion,  in 
omitting  to  levy  on  property,  or  otherwise,  the  court  will  take 
care  it  is  not  effectuated,  and  will  interfere  for  that  purpose. — 
JEngle  v.  Bcmneau,  2  Sandf.  S.  C.  R.  670. 

A  mere  notice  by  the  execution  debtor  of  an  appeal,  and  of 
an  undertaking  staying  proceedings,  was  held  in  Clark  v.  Cam- 
ley^  3  C.  R.  136,  not  to  be  a  sufficient  justification  to  the  sherifT 
for  a  refusal  to  levy,  the  undertaking  in  that  case  not  having 
been  siffficient  in  the  first  instance.  The  sheriff  ought,  it  seems, 
to  have  required  from  the  defendant  *'  a  certificate  of  the  clerk 
of  the  filing  of  the  undertaking,  with  a  copy  of  that  document. 
If  such  papers  were  regular  on  their  face,  they  would  probably 
furnish  the  sheriff  with  sufficient  excuse  for  staying  proceed- 

The  course  to  be  pursued  against  the  sheriff,  in  the  event  of 
any  neglect  in  the  performance  of  his  duties,  is  prescribed  by 
Rule  6  of  the  supreme  court ;  under  which  the  plaintiff  is  en- 
titled to  serve  on  him  a  notice  to  do  the  act  required  within 
ten  days,  or  show  cause,  at  a  special  term,  to  be  designated  in 
said  notice,  why  an  attachment  should  not  issue  against  him  ; 
on  the  return  of  which  order,  unless  cause  be  shown,  that  at- 
tachment may  issue,  in  the  ordinary  form  of  process  for  con- 
tempt 

In  the  event  of  the  escape  of  a  party  arrested,  the  remedy 
against  the  sheriff  is  by  an  action  for  such  escape,  under 
the  provisions  6f  the  Revised  Statutes,  cited  at  the  end  of  the 
chapter:  nor  will  such  action  be  discharged  by  the  subsequent 
death  of  the  escaped  prisoner,  whilst  at  large,  although  his 
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voluntary  return  before  suit  brought,  will  be  a  discharge.— 
Tanner  v.  HaUenbeck,  4  How.  897. 

In  such  an  action,  the  sheriff  cannot  avail  himself  of  any  de- 
fect or  irregularity  in  the  process,  rendering  it  simply  voidable. 
Unless  the  process  is  actually  void,  he  is  bound  to  retain  the 
prisoner,  and  is  responsible  if  he  allow  him  to  go  at  large.— - 
Hutchinson  v.  Brandy  6  How.  73.  In  such  an  action  he  is  liable 
for  the  whole  judgment,  and  for  costs,  but  not  for  interest  on 
the  former. 

In  the  event  of  the  sheriff's  disqualification,  the  coroner  is 
the  proper  officer  for  the  execution  of  process,  and  it  must  be 
addressed  accordingly. 

The  sheriff's  fees  on  execution  will  be  found  in  sec  54  of 
title  III.  chap,  X.  part  III.  of  the  Revised  Statutes.  See,  also, 
c.  225  of  the  Laws  of  1850.  His  poundage  does  not,  how- 
ever, accrue  until  actual  levy ;  and  therefore  a  stay  of  pro- 
ceedings and  subsequent  discharge  of  the  action  after  tbe 
executions  are  placed  in  his  hands,  but  before  such  levy,  will 
defeat  his  claim  in  this  respect. — People  v.  Adamsj  1  C.  R.  (N. 
S.)  226. 

In  case  of  the  death  of  a  judgment  debtor,  the  plaintiff's  re- 
medy, by  execution,  is  not  gone.  It  is,  however,  positively 
suspended  until  the  expiration  of  one  year  from  the  death  of 
the  defendant ;  and,  even  after  that,  it  can  only  issue  upon  per- 
mission given  by  the  surrogate  who  has  jurisdiction  to  grant 
administration  to  the  deceased.  Laws  of  1850,  c.  205.  And 
such  act  is  declared  to  be  not  merely  prospective,  but  also  re- 
trospective in  its  effect.  The  judgment  creditor,  under  such 
circumstances,  retains,  however,  under  the  provisions  of  the  re- 
vised statutes,  his  precedence  over  such  creditors  of  the  de- 
ceased as  have  not  taken  the  precaution  of  proceeding  against  him 
in  his  lifetime,  and  who  cannot  afterwards,  by  any  proceedings 
against  the  the  executors,  gain  priorities  as  between  each  other, 
or  over  a  previous  judgment  against  the  testator  or  intestate. 

Where  the  lien  of  the  judgment  creditor  has  ceased  by  lapse 
of  time,  the  court  will  order  a  perpetual  stay  of  execution,  as 
against  bona  fide  purchasers,  unless  the  judgment  creditor  can 
satisfy  the  court,  by  positive  evidence,  that  their  purchases  are 
not  of  that  nature. —  Wilson  v.  Smith,  2  0.  R.  18. 

Executions,  of  whatever  nature,  are,  under  sec.  290,  retora- 
able  within  sixty  days  after  their  receipt  by  the  sheriff  or  cth 
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roner,  to  the  clerk  with  whom  the  record  of  judgment  is 
entered,  and  the  sheriff  is  bound  to  pay  the  postage  on  that 
return,  being  allowed  a  special  fee  ibr  that  purpose.  It  may, 
however,  be  returned  at  an  earlier  period,  at  the  option  of  the 
officer.    See  cases  to  that  effect  cited  in  the  ensuing  chapter. 

The  remedy  of  the  defendant  in  respect  of  any  irregularities, 
either  in  the  original  issuing  of  the  execution  or  in  the  pro« 
ceedings  under  it,  is  by  motion  to  the  court  on  the  usual  notice. 
A  payment  of  the  debt  and  costs,  of  course  discharges  it,  but 
subject  to  the  payment  of  poundage  and  fees,  if  a  levy  has  ac- 
tually been  made.  The  proper  course  on  a  payment  of  this 
description  will  be,  to  obtain  a  direction  from  the  plaintiff^s 
attorney  to  the  sheriff  to  withdraw  the  execution.  If  refused, 
or  if^  from  any  other  reason,  that  course  be  unadvisable,  pro- 
ceedings  wijl  be  stayed  at  once^  on  an  application  to  the  court, 
grounded  on  proof  of  payment. 

In  Bushy.  Pettibone^  4  Comat.  300, 1  C.  R.  (N.  S.)  264,  it  was 
held  that,  under  the  common  law,  a  defendant  could^not  be  dis- 
charged from  imprisonment  in  a  civil  suit,  on  the  ground  that 
he  was  insane  at  the  time  of  the  arrest,  or  became  so  after- 
wards ;  but  that  relief  might  be  extended  in  such  a  case,  under 
the  act  in  relation  to  the  State  Lunatic  Asylum,  passed  April  7, 
1842«  The  sending  of  the  prisoner  to  that  asylum  is,  however, 
a  condition  precedent  to  such  relief;  and,  an  unconditional  dis- 
charge having  been  granted  in  that  case,  it  was  held  that  such 
discharge  was  void,  and  that  the  sheriff  was  not  at  liberty  to 
obey  it ;  and  a  verdict  against  the  latter  for  an  escape,  under 
these  circumstances,  was  accordingly  sustained. 

The  sheriff  is  bound  to  hand  over  to  the  plaintiff  the  amount 
made  by  him  on  the  levy,  retaining  his  fees,  and  to  return 
the  process  to  the  court,  as  above  directed.  If  he  neglect 
his  duty  in  the  former  respect,  he  and  his  sureties  are  liable  to 
be  proceeded  against,  under  the  provisions  of  title  V.  of  chap. 
YIII.  part  III.  of  the  Revised  Statutes,  on  leave  of  the  supreme 
court  for  that  purpose,  as  thereby  prescribed.  The  general 
statutory  provisions  in  respect  to  this  officer,  and  the  coroner, 
where  he  acts  in  his  stead,  and  as  to  their  powers,  duties, 
and  liabilities,  will  be  found  in  title  YL  of  chap.  VIL  part  III. 
of  the  Revised  Statutes.  They  are  in  no  respect  changed  by 
the  Code,  but  remain  as  they  were  under  the  old  practice. 

It  has  been  shown,  by  several  of  the  cases  cited  in  the  course 
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of  the  chapter,  that  an  execution  is  amendable  in  respect  of 
formal  defects,  on  application  to  the  court  for  that  purpose, 
under  the  powers  conferred  by  section  174. 

If  money  have  been  collected,  or  property  delivered  over 
under  an  execution,  and  such  execution  be  set  aside,  or  the 
judgment  whereon  it  was  issued  be  reversed,  restitution  may 
be  enforced,  and  process  of  the  above  nature  made  use  of  for 
carrying  into  effect  the  order  of  the  court  for  that  purpose.  A 
special  direction  of  this  nature  is  inserted  in  sec.  135,  in  relation 
to  judgments  grounded  on  service  by  publication,  and  subse- 
quently reversed,  but,  with  this  important  reservation,  that  **  the 
title  to  property  sold  under  such  a  judgment  to  a  purchaser 
in  good  faith,  shall  not  be  thereby  affected  ;'*  and,  in  other 
cases,  the  court  will  probably  be  disposed  to  extend  similar 
protection  to  purchasers  under  a  proceeding  set  aside  after  the 
expiration  of  any  lengthened  period,  in  cases  where  the  good 
faith  of  the.  purchases  made  by  them  is  either  admitted  or  un- 
questioned. 

Executions  on  justices'  judgments  remain  to  be  shortly  al* 
luded  to.  Strange  to  say,  the  powers  of  these  courts  are  far 
more  stringent  and  extensive,  in  relation  to  remedies  against  the 
person,  than  those  of  the  tribunals  of  superior  jurisdiction.  The 
legality  of  some  of  the  forms  occasionally  used,  and  particularly 
of  that  in  which  an  execution  is  awarded  against  the  property, 
and,  in  default  of  a  sufficient  levy,  a  direction  to  arrest  the 
debtor  is  inserted,  simultaneously  and  under  the  same  process, 
seems  open  to  question ;  but  this  work  does  not  profess  to  enter 
upon  this  branch  of  jurisdiction. 


CHAPTER    II. 

OF  PROCEEDINGS  SUPPLEMEHTART  TO  EXECUnON. 


The  remedies  provided  by  the  Code  in  this  respect,  are  nu- 
merous and  important.  In  strictness,  perhiips  they  ought  to  be 
classified  under  the  head  of  special  proceedings,  according  to 
the  principle  laid  down  in  the  cases  of  Davis  v.  'I\Lmcrt  4  How. 
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190,  and  Ocmtoay  v.  HUckins^  9  Barb.  S.  C.  R.  378.  It  will, 
•however,  be  more  conveDient  to  consider  them  at  this  juncture, 
rather  than  to  disconnect  them  from  the  subject  of  execution, 
cot  of  which  they  arise,  and  with  which  they  are  so  intimately 
connected.  The  whole  of  these  proceedings  have,  from  the 
first,  been  clearly  retrospective  in  their  effect,  as  regards  mea- 
sures taken  under  the  Code,  in  actions  commenced  before  its 
passage,  ^ee  Supplemental  Act,  sec.  2,  subd.  2.  Still  more 
clearly  is  this  now  the  case,  under  sec.  459  of  the  Code  itself, 
as  last  amended.  See,  also,  Jones  v.  Lawlin,  1  Sandf,  S.  C.  B. 
722  ;  1  C.  R.  94. 

In  the  first  place,  remedies  are  given  to  the  judgment  credi- 
tor, enabling  him  to  examine  the  debtor  in  relation  to  his  pro- 
perty, either  generally  or  specifically,  and  to  arrest  him  in  cer- 
tain cases.  These  remedies  are  provided  under  sec.  292,  which 
runs  as  follows : 

§  292.  When  an  execution  against  property  of  the  judgment 
debtor,  or  of  any  one  of  the  several  debtors  in  the  same  judgment, 
issued  to  tbe  sheriff  of  the  county  where  be  resides,  or,  if  he  do  not 
reside  in  the  state,  to  the  sheriff  of  the  county  where  a  judgment  roll, 
or  a  transcript  of  a  justice's  judgment,  for  twenty-five  dollars  or  up- 
wards, exclusive  of  costs,  is  filed,  is  returned  unsatisfied  in  whole  or 
in  part ;  the  judgment  creditor,  at  any  time  after  such  return  made,  is 
entitled  to  an  order  from  a  judge  of  the  court,  or  a  county  judge  of 
the  county  to  which  the  execution  was  issued,  or  a  judge  of  the  court 
of  common  pleas  for  the  city  and  county  of  New  York,  when  the  exe- 
cution was  issued  to  such  city  and  county,  requiring  such  judgment 
debtor  to  appear  and  answer  concerning  his  property,  before  such  .  •  ^  ^ 
judge,  at  a  time  and  place  specified  in  the  order,  within  the  county  ^  <«•  ^ 
to  which  the  execution  was  issued/  After  the  issuing  of  an  execu-  c/^\  ^\ 
tion  against  property,  and  upon  proof  by  affidavit,  of  a  party  or  other-  - ..  . 
wise,  to  the  satisfaction  of  the  court,  or  a  judge  thereof,  or  county 
judge,  or  any  judge  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  that  any  judgment  debtor, ^siding  in  the 
county  where  such  judge  or  officer  residesJ has  property,  which  he 
unjustly  refuses  to  apply  towards  the  satisfaction  of  the  judgment, 
sneh  court  or  judge  may,  by  an  order,  require  the  judgment  debtor 
to  appear  at  a  specified  time  and  place,  to  answer  concerning  the 
same :  and  such  proceedings  may  thereupon  be  had  for  the  applica- 
tion of  the  property  of  the  judgment  debtor  towards  the  satisfaction 
of  the  judgment,  as  are  provided  upon  the  return  of  an  execution. f  On 
aa  examination  under  this  section,  either  party  may  examine  wit- 
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ndflses  in  his  behalf,  and  tbe  jadgment  debtor  im^  be  ezamiaed  iirAe 
■ame  manner  as  a  fritneas.  Instead  of  the  order  requiring  the  at- 
tendance of  the  jndgmeirt  debtor,  the  jndge  may,  upon  proof  by 
affidayit  or  otherwise,  to  his  aatisfaction,  that  there  is  danger  of  the 
debtor's  leaving  the  state,  or  ooneealing  himself,  and  that  there  u 
reason  to  beliere  he  has  property  which  he  unjustly  refuses  to  apply 
to  snob  judgment,  issue  a  warrant  requiring  the  sheriff  of  any  conBty 
where  such  debtor  may  be,  to  arrest  him  and  bring  him  before  rooh 
judge.  Upon  being  brought  before  the  judge,  he  may  be  examined 
on  oath,  and  if  it  then  appears  that  there  is  danger  of  the  debtor^s 
leaving  the  state,  and  that  he  has  property  which  he  has  unjnstly  re- 
fused to  apply  to  such  judgment,  he  may  be  ordered  to  enter  into  an 
undertaking  with  one  or  more  sureties,  that  he  will  from  time  to  time 
attend  before  the  judge  as  be  shall  direct,  and  that  he  will  not,  during 
the  pendency  of  the  proceedings,  dispose  of  any  portioB  of  his  pro- 
perty, not  exempt  from  execution.  In  default  of  entering  into  snob 
undertaking,  he  ma^be  committed  to  prison,  by  warrant  of  the  jadge 
-  .as  for  a  contempt.  /  No  person  shall,  on  examination  pursuant  to  thb 
}  €-  '/  /k^^       chapter, ^e  excused  from  answering  any  question,  on  the  ground  that 

{ :  \  J       //      his  examination  will  tend  to  conyict  him  of  the  commission  of  a  frand; 

^x  '      '  "^    *  '     but  his  answer  shall  not  be  used  as  eyidence  against  him  in  any  crim- 
^s....^^al  proceeding  or  prosecution.    ) 

In  the  first  place,  the  crediior,  on  the  return  of  an  unsatis- 
fied execution  against  the  debtor's  property,  issued  to  the  sheriff 
of  the  county  in  which  that  debtor,  or  any  one  of  several 
debtors  on  the  same  judgment  resides,  or,  if  such  judgtneDt 
debtor  do  not  reside  in  the  state,  then  into  any  county  in  which 
the  judgment  has  been  docketed,  is  entitled  to  examine  such 
debtor  concerning  his  property,  as  of  course,  and  in  all  cases, 
except  only  on  justices  judgments,  for  less  than  925,  costs  not 
included.  A  justice's  judgment  for  a  larger  amount,  duly 
docketed  in  the  county  court,  ranks,  in  all  respects,  as  a  judg- 
ment of  a  court  of  record,  as  regards  ulterior  proceedings,  andf 
in  particular,  those  now  under  consideration. — Conway  y.Eiich' 
ws,  9  Barb.  S.  C.  R.  878. 

Some  discussion  has  arisen  as  to  whether  tbe  sheriflT  is,  or  is 
not,  obliged  to  wait,  before  making  his  return,  the  whole  sixty 
days  allowed  by  section  290,  for  that  purpose,  or  whether  be 
is  at  liberty  to  do  so  at  an  earlier  period. 

In  Phelps  V.  Brooks  and  Sh&rwood  v.  LiUlefieldj  1  C.  R.  85,  it 
was  held,  by  a  county  judge,  on  the  authority  of  the  old  case  of 
Oassidy  ▼.  Meachamy  8  Paige,  811,  that  supplementary  proceed- 
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'mgB  caonot  be  taken  under  this  head,  before  the  lapse  of  sixty 
days  from  the  issuing  of  the  execution,  ahhough  it  ahould 
be  actually  returned  by  the  sheriff  sooner ;  and  two  orders 
which  had  been  granted  under  such  circumstances,  were 
quashed  accordingly.  This  view  has,  however,  been  distinctly 
overruled  by  two  other  county  judges,  in  the  subsequent  cases 
of  Messenger  v.  Ftsk,  1  C.  R.  106,  and  Simphins  v.  Page,  1  C.  R. 
107  ;  and  this  latter  view  is  distinctly  and  fully  established  by  ( 
the  cases  of  Livingston  v.  Cleavdandf  5  How.  396,  1  C.  R. 
(N.  S.)  64,  and  Migle  v.  Bmneau,  2  SandC  S.  C.  R.  679, 3  C.  R. 
205 — ^tfae  one  a  decision  of  the  general  term  of  the  supreme,  the 
other  of  the  superior  court. 

The  (xrder  to  examine  the  judgment  debtor,  cannot  how- 
ever be  obtained,  before  the  sheriff's  return  has  actually  beeB\ 
made.    If  applied  for  at   an  earlier   period,  the  proceedings 
will  be  irregular,  and  the  defect  a  fatal  one. — Bngk  v.  JSbnneaii, 
above  cited. 

In  the  recent  case  of  Jones  v.  Porter ,  6  How.  286,  supplemen-  >^ 
tary  proceedings,  consequent  on  an  executicm  returned  the  day  '^ 
after  its  issue,  and  after  the  signing  of  the  judgment,  were  sus- 
tained ;  and  this,  although  the  initial  order  had  been  obtained,  be- 
fore the  sheriff's  return  was  actually  filed,  but  after  such  return 
had  been  made  and  delivered  to  a  messenger  for  that  purpose, 
and  in  the  belief  that  the  latter  had  performed  his  duty, 
and  that  the  return  had  already  been  duly  filed,  at  the  time 
when  the  application  was  made. 

The  court  held  that,  in  this  case,  as  in  others,  fractions  of  a 
day  will  not  be  enquired  into,  (V.  Blydenburgh  v.  ChtkecH,  4 
Comst  418,  5  How.  200,)  and  that  the  proceeding  so  taken 
was  vaUd ;  and  the  subject  is  fully  gone  into,  and  various  cases 
are  cited,  tending  to  the  conclusion  that,  even  under  circum- 
stances of  much  less  hardship,  an  amendment  might  have  been 
permitted,  allowing  the  return  to  be  filed,  nunc  pro  tunCj  so  as  to 
sustain  the  subsequent  proceedings. 

In  cases  where  the  execution  itself  is  irregular,  as,  for  instance, 
when  issued  after  five  years  from  the  entry  of  judgment  with- 
out the  leave  of  the  court,  supplementary  proceedings  under 
it  cannot,  of  course,  be  sustained. — Ourrte  v.  NoyeSf  1  C.  R.  (N. 
S.)  198. 

The  assignee  of  a  judgment,  who  becomes  such  after  the 
return  of  an  execution  unsatisfied,  is  competent  to  prosecute 
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proceedings  of  this  nature,  and  to  use  the  name  of  the  original 
plaintiff  for  that  purpose.  See  Code  s.  121,  liosa  v.  Oltuman, 
S  Sandf.  S.  C.  R.  676 ;  1  C.  R.  (N.  S.)  91.  The  nature  of  bi» 
interest  must,  however,  appear  upon  any  affidavit  made  by  him 
in  order  to  ground  an  application  of  this  nature,  or  else  the 
proceedings  will  not  be  sustainable. — Lindsay  v,  Shermaji^b 
How.  808 ;  1  C.  R.  (N.  S.)  26. 

The  application  for  an  order  of  the  above  description,  is  ex 
parte. 

It  is  evident  that  such  application  must,  in  all  cases,  be 
grounded  upon  an  affidavit,  showing  the  interest  of  the  parties 
applying,  and  the  facts,  that  a  judgment  has  been  recovered,  aiui 
an  execution  issued,  and  returned  unsatisfied  ;  proof  of  the  lat- 
ter fact  especially,  being  necessary  in  order  to  confer  jaris- 
diction.  The  form  of  an  affidavit  of  this  description,  and  alsa 
of  the  order  to  be  obtained  thereupon,  will  be  found  in  the  Ap- 
pendix. 

In  McArlhur  v.  Lansburgh,  1  C.  R.  (N.  S.)  211,  it  wu  held 
that  it  is  not  necessary  that  such  affidavit  should  specifically 
describe  the  execution  returned  unsatisfied,  as  an  execiitioD 
against  property ;  the  presumption  will  be  that  it  is  so. 

In  Conway  v.  Eikhins^  9  Barb.  S.  C.  R.  878^  above  cited,  it 
was  likewise  held  that  a  formal  allegation  that  the  justice  by 
whom  the  judgment  in  that  case  was  rendered,  had  jurisdictioD 
in  the  matter,  was  unnecessary.  It  was  sufficient  if  the  affi- 
davit showed  the  facts  conferring  that  jurisdiction,  and  that  the 
judgment  was  correctly  given. 

It  was  also  held,  in  the  same  case,  that  the  ex  parte  allegation 
C  of  the  plaintiff,  that  the  execution  had  been  returned  unsatisfied, 
was  sufficient  proof  of  such  return,  to  authorize  the  granting  of 
an  order  of  the  above  nature. 

It  is  self  evident,  though  not  expressly  provided  hr^  that 
copies  of  the  foregoing  papers,  or  at  all  events  of  the  order, 
must  be  served  upon  the  judgment  debtor. 

The  fixing  of  the  time  and  place  for  his  examinatioa,  rests, 
as  will  be  seen,  in  the  discretion  of  the  judge  granting  the  order. 
That  discretion  is,  however,  restricted  as  regards  the  latter,  it 
being  expressly  provided,  that  the  examination  must  take  place 
within  the  county  into  which  the  execution  was  issued.  The 
case  of  different  judgment  debtors,  resident  in  different  counties, 
and  all  requiruig  to  be  examined ;  and  also  that  of  a  judgnoent 
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agamst  a  non-resident  debtor,  executions  on  which  have  been 
issued  into  several  counties,  are  left  unprovided  for.  In  the 
latter,  it  would  appear  to  follow  as  a  necessary  consequence 
that  such  judgment  debtor,  if  served  with  the  order  within  the 
State,  can  be  examined,  and  the  order  for  that  purpose  ob- 
tained, in  any  county  into  which  execution  has  been  issued.  In 
the  former,  it  would  seem  that  a  separate  execution  must  be 
issued  into  the  county  in  which  each  debtor  resides,  and  se- 
parate orders  obtained  for  their  examinations  respectively ; 
the  wording  of  the  first  part  of  the  clause,  especially  when  read 
in  connection  with  the  somewhat  analogous  provision  in  sec. 
391,  seeming  evidently  to  contemplatie  this  form  of  proceeding. 

In  McArthur  v.  Lansburgh,  1  C.  R.  (N.  S.)  21 1,  before  referred 
to,  it  was  considered  that,  in  cases  where  it  appears  affirma- 
tively that  an  execution,  or,  as  there,  an  alias  execution,  is  out- 
standing and  not  yet  returned,  supplementary  proceedings  of 
the  foregoing  nature  cannot  be  maintained ;  and  also  that  where, 
under  an  alias  execution,  a  levy  had  been  made  on  property 
claimed  by  the  defendant,  the  same  will  be  the  case. 

The  arrangement  and  details  of  the  whole  of  this  portion  of 
the  Code,  are  severely  commented  upon  in  the  case  of  The  Peo- 
ple ex  rd.  Williams  v.  HuOmrt,  5  How.  446 ;  9  L.  O.  245 ;  1  C. 
R.  (N.  S.)  75.  The  application,  in  that  instance,  was  made  to 
a  county  judge,  and  it  was  held  that,  under  such  circumstances, 
every  fact  necessary  to  give  jurisdiction  to  such  officer,  must, 
of  necessity,  be  stated  affirmatively  on  the  affidavits,  and  that 
nothing  could  be  presumed  in  favor  of  such  jurisdiction  :  on 
which  ground  all  the  orders  and  proceedings  in  that  matter 
were  set  aside,  various  omissions  of  this  nature  existing.  It  is 
evident  from  the  views  held  in  this  decision,  which  is  one  of 
of  general  Term,  that  an  application  to  a  county  judge,  in 
any  case  not  decided  by  him  in  his  own  court,  is  surrounded 
with  difficulties  at  every  step ;  and  that,  therefore,  the  wiser 
course  will  be  to  apply  to  a  juflge  of  the  court  by  which  the 
judgment  has  been  originally  rendered,  in  all  cases,  wherever 
practicable.  ' 

In  a  Note  at  1  C.  R.  (N.  S.)  79,  it  is  stated  to  have  been  held, 
that  a  judge  of  the  supreme  court  has  no  jurisdiction  to  make 
an  order  of  the  foregoing  nature,  on  a  county  court  judgment : 
and  such  would  seem  to  be  the  natural  Qopclasion  from  the 
wording  of  the  section. 


520  FROOEEDINGS  SUPPLBMBKTABT  TO  EXKCUTEOIT. 

The  above  proceeding  is  one  of  an  ordinary  deficription,  tp- 
plicable  to  all  cases  of  whatever  nature,  and  requiring  no  spe- 
cial proof  to  warrant  its  adoption.  Where,  bowever,  the 
judgment  debtor  is  supposed  to  be  retaining  or  concealing 
property  applicable  to  the  payment  of  the  debt,  a  more  strin- 
gent remedy  is  obtainable,  and  that  at  any  time  after  the  issu- 
ing of  execution,  without  regard  as  to  whether  such  execution 
has  or  has  not  been  returned.  This  remedy  is  obtamaUe  under 
the  second  clause  of  the  section,  as  before  cited. 

The  application  for  an  order  of  this  nature  is  alsoexjxirt^, 
but  it  must  be  grounded  on  express  affidavit,  showing  a  state  of 
facts  bringing  the  case  within  the  provisions  so  made.  In  a  Note 
to  the  case  of  Jimes  v.  Lawliny  1  C.  R.  94,  it  was  held  that  an 
affidavit  of  this  nature  must  state  that  the  debtor  has  property 
of  some  kind  which  ought  to  be  applied  to  the  debt,  and  which 
has  not  been  reached  by  the  execution ;  or  some  equivalent  alls* 
gation.  This  position  seems  indisputable.  That  assumed  by 
the  court  of  common  pleas,  in  IWlow  v.VerCf  1  0.  R.  190,  vis.: 
that  a  mere  statement,  that  the  plaintiff  believes  the  defendant 
has  property  attainable  under  the  execution,  is  not  sufficient, 
but  that  the  affidavit  must  state  positively  that  the  defendant 
has  property,  and  specify  of  what  that  property  consists,''  is 
more  questionable ;  though  to  a  certain  extent  confirmed  by 
Engle  v.  Banneau,  2  Sandf.  S.  C.  R.  679 ;  3  C.  R.  205.  In  one 
branch  of  cases  especially,  in  which  the  application  of  this 
species  of  relief  is  most  needed,  u  e.,  those  where  a  plaintiff  is 
aware  that  the  defendant  is  fraudulently  concealing  some  of 
his  property,  but  cannot  exactly  ascertain  what  part  of  it,  a 
too  strict  application  of  this  rule  would  practically  deprive  the 
former  of  all  remedy.  The  court  of  common  pleas  have,  in 
fact,  receded  from  the  position  taken  by  them  in  liUaw  v.  Yen, 
and,  in  Boiyh  v.  KohUn,  1  C.  R.  (N.  S.)  232,  stated  that,  for  the 
future,  they  had  concluded  to  grant  such  orders  thereafter,  with* 
out  such  allegation :  and  there  seems  no  doubt  but  that  the  same 
conclusion  will  be  adopted  by  the  other  tribunals,  provided  all 
the  circumstances  under  which  relief  is  sought,  are  made  to  ap- 
pear on  the  face  of  the  affidavits  as  positively  as  possible,  and 
it  be  made  evident  thereon,  that  the  plaintiflTs  belief  is  not, 
as  it  would  seem  to  have  been  in  VlUow  v.  Vm^  merely 
speculative,  but  is,  on  the  contrary,  a  rational  conclusion, 
founded  upon  positive  facts,  showing,  at  the  least,  a  prima  fade 
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case  of  frauds  if  net  establi«hkig  the  actual  existence  of  that  ele- 
ment in  the  transaction. 

As  the  statements  in  an  affidavit  of  this  nature  must  necessa- 
rily depend  upon  the  peculiar  ctrcuoMtances  of  each  case  in 
which  relief  of  this  nature  is  sought,  it  would  be  idle  to  give 
precedents,  or  to  do  more  than  merely  suggest^  that  the  specific 
words  of  the  section,  i.  e.  that  the  debtor  '*  has  property  which 
be  unjustly  refuses  to  apply  towards  the  satisfaction  of  the  judg- 
ment,^ should,  in  all  cases  be  introduced  as  the  ground  work  of 
the  charges  made  by  the  affidavit.  The  form  of  the  order  to 
be  applied  for  wilt  be  found  in  the  Appendix. 

In  cases  where  an  absconding  or  concealment  on  the  part  of 
the  debtor  is  apprehended,  a  further  and  more  stringent  remedy 
is  provided.  Under  these  circumstances,  on  proof  by  affidavit, 
or  otherwise  to  the  judge's  satisfaction,  that  there  is  danger  of 
the  debtor's  leaving  the  state,  or  concealing  himself,  and  reason 
to  believe  he  has  property,  which  he  unjustly  refuses  to  apply 
to  ttie  judgment,  a  warrant  may  be  issued  for  his  apprehensioni 
instead  of  the  order  requiring  his  attendance.  On  applying  for 
this  more  stringent  form  of  proceeding,  the  affidavit  must  be  spe- 
cially framed  with  that  view,  and  must  show,  affirmatively,  the 
existence  of  danger  of  the  above  description,  and  also  that  there 
is  good  reason  to  believe  as  above  stated ;  and  this  as  positively 
as  possible,  stating  facts  and  circumstances,  on  which  a  well- 
founded  belief  may  be  raised  in  the  mind  of  the  judge  also* 
See  the  questions  as  to  the  requisites  of  affidavits  of  this  descrip- 
tion, subsequently  considered  under  the  heads  of  arrest  and  at* 
tachment.  On  the  judge  being  satisfied  to  the  above  effect,  a 
warrant  is  issued  by  him,  requiring  the  sheriff*  to  arrest  aiid 
bring  the  debtor  before  him.  This  warrant  ought,  it  would 
seem,  to  be  issued  as  ordinary  process  in  the  cause,  in  the  name 
of  the  people,  and  under  the  seal  of  the  court,  and  not  in  the 
name  of  the  judge,  though  his  previous  allowance  is  necessary 
before  it  can  issue.  See  this  question  considered  under  the 
analogous  head  of  attachment ;  and  see,  in  particular,  the  case 
of  Cbmman  v,  Tompkins^  1  C  R.  (N.  S.)  12,  there  cited.  See 
also  form  of  this  process  in  Appendix. 

On'  being  brought  before  the  judge,  the  debtor  may,  as  has ' 
been  seen,  be  examined ;  and,  if  the  existence  of  the  facts  on  y 
which  the  warrant  was  issued  be  made  apparMit,  be  may  be 
ordered  to  enter  into  an  undertaking  with  CfOd  or  more  soretie^ , 
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that  he  will,  from  time  to  time,  attend  before  the  judge,  and 
also  that  he  will  not,  pending  the  proceedings,  make  away  with 
any  portion  of  his'available  property.  See  form  in  Appendix : 
and,  in  default  of  entering  into  such  undertaking,  he  may  be 
committed  to  prison  under  a  warrant  of  the  judge,  as  for  a  con- 
tempt.   See  also  Appendix  for  form  of  warrant 

The  different  forms  of  process  by  which  the  attendance  of 
the  judgment  debtor  may  be  enforced,  having  thus  been  con- 
sidered, the  mode  of  proceeding  thereon  is  the  subject  which 
next  presents  itself. 

In  the  first  place,  the  examination  in  question  may  either  be 
taken  by  the  judge  who  issues  the  process,  or,  under  sec.  300, 
he  may  "  in  his  discretion  order  a  reference  to  a  referee  agreed 
upon  or  appointed  by  him,  to  report  the  evidence  or  the  facts.** 

In  Ebugh  y.  Kohlin,  I  C.  R.  (N.  S.)  233,  it  is  stated  to  be  the 
practice  of  the  court  of  common  pleas,  in  applications  grounded 
on  the  judgment  of  an  inferior  court,  to  appoint,  as  referee,  the 
justice  who  rendered  the  judgment,  unless  otherwise  disqualified, 
as  was  there  the  case. 

In  (hnway  v.  Hitchins,  9  Barb.  S.  C.  R.  378,  before  cited,  it 
was  held  that  a  county  judge  has  the  same  power  to  appoint  a 
referee  for  these  purposes,  as  is  possessed  by  a  judge  of  the 
supreme  court ;  s^nd,  likewise,  that  any  judge,  having  jurisdic- 
tion in  the  matter,  has  power  to  make  such  an  appointment, 
without  first  requiring  notice  to  be  given  to  the  defendant,  and 
to  select  his  own  referee  for  that  purpose,  the  parties  having 
no  voice  in  the  matter. 

In  Eollister  v.  Spafford,  3  Sandf.  S.  C.  R.  742,  1  C.  R.  (N.  S.) 
120,  the  superior  court  laid  down  as  a  general  rule,  that  a  refer- 
ence will  not  be  granted  by  them  in  these  cases,  against  the 
wishes  of  either  party ;  unless  it  becomes  apparent  that  a  diffi- 
cult and  protracted  investigation  must  ensue,  and  the  examin- 
ants  have  counsel,  in  which  case  one  will  be  directed.  In 
proceedings  not  falling  under  this  description,  the  examination 
must,  it  was  there  laid  down,  proceed  at  the  chambers  of  the 
court,  and  before  or  under  the  superintendence  of  one  of  its 
judges. 

A  referee  of  the  above  description,  required  by  the  order  to 
report  the  facts,  is  not  at  liberty  to  report  the  evidence  instead 
of  them ;  and,  if  he  do  so,  his  report  will  be  irregular,  and  may 
be  sent  back  to  him.— jDorr  v.  Noxon,  5  How.  29. 
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Od  the  appearance  of  the  debtor  before  the  judge  or  referee, 
he  may  be  examined  in  the  same  manner  as  an  ordinary  wit« 
ness,  and^eitherfarty  maj  examine  witnesses  in  his  behalf;  and 
it  is  expressly  provided,  as  before  cited,  that  no  party  or  wit* 
ness  so  examined,  shall  be  excused  from  answering  any  ques-  / 
tion,  on  the  ground  that  his  examination  will  tend  to  convict^ 
him  of  the  commission  of  a  fraud.    His  answer  cannot,  how- 1 
ever,  be  used  against  him,  on  a  criminal  proceeding.    See  vari- 
ous cases  cited  on  the  subject  of  examinations  of  this  nature, 
in  the  subsequent  parts  of  this  chapter,  and  also  heretofore, 
,  under  the  head  of  the  law  of  evidence  as  affected  by  the  Code. 

The  manner  in  which  witnesses  may  be  compelled  to  appear, 
and  the  formal  course  of  proceedings  on  an  examination  under 
any  of  these  proceedings,  are  thus  prescribed  by  sections  295 
and  296. 

§  295.  Witnesses  may  he  required  to  appear  and  testify  on  any 
proceedings  under  this  chapter,  in  the  same  manner  as  upon  the  trial 
of  an  issue. 

§  296.  The  party  or  witness  may  be  required  to  attend  before  the 
judge,  or  before  a  referee,  appointed  by  the  court  or  judge;  if  be- 
fore a  referee,  the  examination  shall  be  taken  by  the  referee,  and 
certified  to  the  judge.  All  examinations  and  answers  before  a  judge 
or  referee,  under  this  chapter,  shall  be  on  oath,  except  that  when  a 
corporation  answers,  the  answer  shall  be  on  the  oath  of  an  officer 
thereof. 

The  remedies  provided  in  cases  of  this  nature  do  not,  however, 
stop  here,  but  extend  to  the  discovery  of  property  in  the  hands  of 
third  parties,  under  sec.  294,  which  runs  as  follows : 

§  294.  After  the  issuing  or  rotarn  of  an  execution  against  property 
of  the  judgment  debtor,  or  of  any  one  of  several  debtors  in  the  same 
judgment,  and  upon  an  affidavit  that  any  person  or  corporation^ 
baa  property  of  such  judgment  debtor,  or  is  indebted  to  him  in  an 
amount  exceeding  ten  dollars,  the  judge  may  by  an  order  require 
such  person  or  corporation,  or  any  officer  or  member  thereof,  to  appear 
at  a  specified  time  and  place,  and  answer  concerning  the  same.  /The  ^ 
jndge  may  also,  in  his  discretion,  require  notice  of  such  proceeding 
to  be  given  to  any  party  to  the  action,  in  such  manner  as  may  seem 
to  him  proper,  k 

In  an  anourous  case,  t  C.  R.  (N.  S.)  211,  it  was  held  that, 
where  surplus  monies  in  a  foreclosure  suit  were  in  the  hands  of  the 
clerk  or  chamberlain,  such  officer  could  not  be  examined  under  the 
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foregoing  clause,  but  thftt  the  regular  conrBe  will  be  to  apply  by 
motion  or  petition  in  the  snit  in  question.  The  affidayit  on  whidi 
aoEi  order  under  this  section  is  obtainable,  most  be  positiye,  and  most 
distinctly  show  one,  or  the  other,  or  both  of  the  states  of  cbenm* 
stances  above  mentioned.  One  merely  following  the  alternative 
wording  of  the  statate  was  held  to  be  insufficient  in  Lee  v.  Heirier' 
geTy  1  C.  R.  88.  The  form  of  the  order  to  be  applied  for,  is  given 
in  tiie  Appendix.  The  giving  or  not  of  notice  to  the  parties  in  the 
^^  action  is  left,  as  will  be  seen,  in  the  discretion  of  the  jadge*  In 
the  absence  of  his  express  direc^on,  the  safer  coarse  will  be  to  give 
it  to  all  parties  directly  interested,  and  to  the  judgment  debtor  at 
all  events.    See,  however,  Kemp  v.  Sarding^  below  dted. 

The  positions  on  the  subject  of  these  proceedings,  laid  down  in 
tiie  case  of  Kemp  v.  Harding^  4  How.  178,  seem,  in  all  main 
respects,  to  be  questionable,  and  to  be  overruled  by  the  decisions 
subsequently  cited,  and  by  the  obvious  construction  of  the  provisions 
in  this  chapter  taken  as  a  whole.  The  doctrines  tiiat,  on  an  exami- 
nation of  this  nature,  there  is  no  authority  or  provision  for  proceed- 
ings as  to  the  application  of  the  property  of  the  debtor  to  payment  of 
the  judgment,  and  also  that  the  powers  of  a  receiver  appointed  under 
sec.  298  do  not  extend  to  monies  in  the  hands  of  third  parties,  but 
only  to  proceedings  against  the  debtor  to  reach  his  pr<^erty  gene- 
rally, se^n  espe<»ally  doubtful.  Section  297,  providing  that  the 
judge  may  order  any  property  of  the  judgment  debtor  not  exempt 
from  execution,  in  the  hands  either  of  himselfy  or  any  other  peraon^ 
or  due  to  thejitdgment  debtoTj  to  be  applied  tovoards  the  satisfaction 
of  the  jtidgmenty  appears  to  have  been  completely  overlooked, 
though  it  seems  to  afford  a  full  and  complete  solution  of  the  diffi- 
culties which  were  there  raised.  The  views  enounced,  limiting 
the  general  authority  of  a  receiver  to  get  in  the  property  of  the 
judgment  debtor,  in  whose-soever  bands  tiiat  property  may  be, 
*seem  equally  open  to  exception. 

The  following  principles  have  been  lidd  down  on  the  subject  of 
die  examination  of  third  parties  under  this  section. 

A  stranger  to  the  action,  examined  under  these  circumstances, 
^  cannot  stop  the  examination  by  merely  claiming  an  interest  in  the 
property.  The  plaintiff  may  proceed  to  make  enquiries  ''  into  the 
majwer  in  which,  and  the  time  when,  the  property  came  into  the 
/  hands  of  the  witness,  and  also  into  tiie  nature  and  extent  of  the 
lien  claimed ;  but  he  must  go  no  fiirther.'' — Barculoios  YTT^rotee- 
tion  Company  of  K  J".,  2  C.  R.  72. 
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In  Van  Wyck  v.  Bradly^  8  C.  R.  157,  it  was  held  that  the 
ekim  alone  of  a  person  examined,  ^^  terminates  all  right  to  relief 
against  him  in  this  proceeding.''  That  relief  can  only  be  obtained 
by  an  action  under  sec.  299*  ^^  If  he  claims  the  whole  property, 
he  need  answer  no  farther ;  the  validity  of  the  claim  is  to  be  set- 
tled in  a  snit  against  him/'  where  he  will  have  the  usnal  adyan- 
tages.  ^^  Still,  the  claimant  may  be  required  to  state  distinctly  what 
the  measure  of  his  claim  is,  though  not  what  his  title  is,  that  tiie 
receiver  may  know  whether  it  covers  all  the  property  which  the 
plaintiff  alleges  to  belong  to  the  defendants,  or  only  a  part  of  it ; 
and,  if  the  claimant  refuses  any  e2q)lanation  as  to  the  oiigin  or  na- 
ture of  his  claim,  it  may,  perhaps,  be  considered  by  the  judge  as  a 
reason  for  allowing  an  injunction  against  him.'*  A  similar  view 
is  taken  in  The  People  ex  rel.  Williame  v.  Hulburiy  5  How. 
446 ;  9  L.  0.  246 ;  1  C.  R.  (N.  S.)  75,  before  cited. 

In  the  case  of  Coming  v.  Tooker,  5  How.  16,  the  following  rules     > 
are  also  laid  down,  in  refeirence  to  examinations  of  jtUMnature^.  »  <>  ^  J 

1.  The  judge  or  referee  may,  in  his  discretion,  allow  corrections  or 
explanations  to  be  made  by  a  party  examined,  after  his  examination  ^^^^ 
has  been  concluded,  by  a  supplemental  statement,  the  original  being 

left  unaltered. 

2.  The  party  examined  under  sec.  294  is,  in  effect,  a  party  to  J 
die  proceeding,  and  his  examination  should  be  conducted  in  the  \ 
same  manner  as  that  of  the  judgment  debtor  under  sec.  292. 

3.  He  is  not  entitled  to  a  cross-examination,  but  may  have  the 
advice  of  counsel  in  framing  his  answers.  The  examination  itself 
is,  in  fact^  a^TD^s-examiii^tion.  When  concluded,  he  has  a  right 
to  add  such  explanations  as  above,  to  prevent  misapprehension. 

4.  A  person  no^  a  party  to  the  proceedings  upon  the  examina-  V.  . 
tion,  though  interested  in  the  matter,  cannot  be  allowed  to  appear 

by  counsel. 

In  Le  Boy  v.  Hahey^  1 C.  R.  (N.  S.)  275,  the  form  of  examina- 
ti<»  of  a  judgment  debtor,  and  the  nature  of  the  questions  which 
may  be  put  to  him,  is  also  fully  considered.  The  following  is  \ 
stated  as  the  conclusion  come  to  by  the  court :  ^^  It  is  impossible 
to  lay  down  any  particular  rules  on  the  subject,  which  shall  be  uni- 
versally applicable,  further  than  this,  that  the  whole  examination 
must  have  for  its  single  object  to  ascertain  whether  there  is  any 
pro);)erty  of  the  debtor  which  ought  to  be  applied  to  the  payment  of 
the  plaintiff's  claim  ;  and  the  extent  of  the  inquiry  in  each  par- 
ticular case,  must  be  left  to  the  good  sense  of  the  officer  under       \ 
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whose  direction  the  examination  takes  place,  haying  in  view  this 
general  object. 

The  following  directions  are  given  by  sec.  297)  in  respect  to  the 
disposal  of  property,  discovered  in  the  hands,  either  of  the  judg- 
ment debtor  himself,  or  of  a  third  party  :« 

§  297.  The  jndge  may  order  any  property  of  the  judgment  debtor, 
not  exempt  from  execution,  in  the  hands  either  of  himself  or  any 
other  person,  or  due  to  the  judgment  debtor,  to  be  applied  towards 
the  satisfaction  of  the  judgment,  except  that  the  earnings  of  the 
debtor  for  his  personal  services,  at  any  time  within  sixty  days  next 
preceding  the  order,  cannot  be  so  applied,  when  it  is  made  to  appear 
by  the  debtor's  affidavit,  or  otherwise,  that  such  earnings  are  neces- 
sary for  the  use  of  a  family  supported  wholly  or  partly  by  his  labor. 

The  restrictions  in  respect  to  the  earnings  of  the  debtor  himself 
are  new,  and  have  not,  as  yet,  been  made  the  subject  of  express 
direction.  Where  this  privilege  is  claimed  by  the  debtor,  proof  to 
the  effect  stated  must  be  tendered  by  him,  by  his  own  affidavit,  or 
otherwise,  at  the  time  of  his  examination.  A  form  of  order  under 
the  section  last  cited,  is  given  in  the  Appendix. 

The  following  further  powers  are  also  conferred  upon  the  court 
by  sec.  298 : 

§  298.  The  judge  may  also,  by  order,  appoint  a  receiver  of  the 
property  of  the  judgment  debtor,  in  the  same  manner,  and  with  the 
like  authority,  as  if  the  appointment  was  made  by  the  court,  accord- 
ing to  section  244.  But,  before  the  appointment  of  such  receiver,  the 
judge  shall  ascertain,  if  practicable,  by  the  oath  of  the  party,  or 
otherwise,  whether  any  other  supplementary  proceedings  are  pending 
against  the  judgment  debtor ;  and  if  such  proceedings  are  so  pending, 
the  plaintiff  therein  shall  have  notice  to  appear  before  him,  and 
shall  likewise  have  notice  of  all  subsequent  proceedings  in  relation 
to  said  receivership.  No  more  than  one  receiver  of  the  property  of 
a  judgment  debtor  shall  be  appointed.  The  judge  may  also,  by 
order,  forbid  a  transfer  or  other  disposition  of  the  property  of  the 
judgment  debtor  not  exempt  from  execution,  and  any  interference 
therewith. 

The  provisions  in  relation  to  the  pending  of  other  supplemental 
proceedings,  uid  the  course  to  be  adopted  thereon,  are  new,  and 
have  not  as  yet  been  made  the  subject  of  judicial  interpretation^ 

This  last  clause  secures,  as  will  be  seen,  to  the  judgment  «Mef7 
the  exercise  of  the  equitable  remedies  of  receiver  and  injunction. 
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The  forms  of  orders  for  these  purposes  will  be  fouud  in  the  Ap- 
pendix. 

The  doctrine  laid  down  on  the  subject  of  the  provisions  of  sec- 
tions 297  and  298,  in  Kenvp  v.  Harditigy  4  How.  17^  has  been 
before  made  the  subject  of  comment.  In  one  respect,  however, 
that  case  may  be  considered  as  of  authority,  viz. :  that  a  receiver 
cannot  be  appointed  without  notice  to  the  judgment  debtor.  See 
also  Dorr  v.  Noxon^  6  How,  29,  and  Todd  v.  Crooke^  1  C.  R.  (N. 
S.)  824.  In  The  Pebpk  ex  rel.  Williams  v.  Eulburty  before 
cited,  it  is  laid  down  that  such  an  appointment  may  be  made  before 
the  return  of  an  execution,  in  those  cases,  in  which,  under  section 
292,  the  debtor  himself  can  be  examined  before  such  return. 

In  Corning  v.  Tookery  6  How.  16,  before  cited,  the  following 
farther  principles  were  laid  down  on  this  branch  of  the  subject : 

1*  Where  an  examination  has  been  had  under  sec.  294,  the 
judge  may  either  order  the  money,  appearing  to  be  in  the  hands  of 
a  third  party,  to  be  paid  over  under  sec.  297,  or  may  appoint  a 
receiver,  under  sec.  298,  at  his  discretion ;  the  only  restriction  on 
this  discretion  is  that  contained  in  sec.  299. 

2.  Where  it  appears  doubtful,  from  such  examination,  which  of 
two  parties  is  really  indebted  to  the  judgment  debtor  in  the  sum 
found  to  be  due  to  his  estate,  the  proper  course  is  to  appoint  a  re- 
ceiver, in  order  that  the  conflicting  rights  of  the  parties  may  be 
properly  determined  by  an  action.  A  summary  order  might  work 
injustice  to  one  or  the  other. 

In  Porter  v.  WiUiama,  5  How.  441,  9  L.  (X  807, 1  C.  R.  (N. 
S.)  144,  it  is  laid  down  that  no  formal  assignment  from  the  judg- 
ment debtor  is  required,  to  vest  in  the  receiver  the  right  to  pro- 
perty affected  by  an  order  under  the  foregoing  sections.  The  orig- 
inal order  for  the  debtor's  examination,  gives  the  judgment  creditor 
the  same  lien  upon  equitable  assets,  (except  property  exempt  from 
execution,)  as  he  would  have  acquired  by  the  commencement  of  a 
creditor's  suit,  under  the  old  practice ;  and  the  orders,  under  which 
the  receiver  is  appointed,  of  themselves  vest  the  property  in  him 
without  the  necessity  of  any  formal  assignment,  though  such  an 
assignment  is  usually  taken. 

In  The  People  v.  Eulburty  5  How.  446,  &c.»  before  cited,  the  same 
doctrine  is  maintained  as  to  personal  estate,  and  also,  tiiough  some- 
what doubtfully,  as  to  the  rents  and  profits  of  real  property.  An 
assignment  under  seal  will,  in  all  cases,  be  necessary,  to  pass  the 
title  to  such  real  property  itself.    The  power  of  the  supreme  court 
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to  order  an  assignment  of  this  nature  is  asserted,  thonj^  the  right 
of  an  inferior  tribunal  to  do  so  is  denied.  See  this  case,  before 
cited  on  the  latter  subject. 

In  Dorr  y.  Noxorij  5  How.  29,  before  cited,  it  appeared  on  tiffi 
referee's  report,  that  a  third  person  was  in  possession  of  property, 
and  was  colluding  with  the  debtor,  under  which  circumstaDces,  the 
court  considered  the  proper  remedy  of  the  creditor  was,  to  levy  on 
the  goods,  and  sell  them  under  his  execution,  or  to  institute  an  ac- 
tion, in  the  nature  of  a  creditor's  bill,  against  the  judgment  debtor 
and  his  fraudulent  assignee ;  though,  possibly,  it  was  said,  a  re- 
ceiver might  be  appointed. 

In  Todd  V.  Crookej  1  C.  R.  (N.  S.)  824,  it  was  held  to  be  un- 
necessary for  a  party  moving  for  a  receiver  under  this  section,  in 
a  case  where  his  proceedings  were  in  conflict  with  those  of  other 
judgment  creditors,  who  had  instituted  similar  measures,  to  do 
more  than  give  notice  of  his  motion  to  the  latter,  or  to  serve  a  copy 
of  the  debtor^s  examination  on  them.  ^^  It  was  intended,  by  tiie 
Code,  to  assimilate  the  appointment  of  a  receiver  to  the  practice 
formerly  pursued  in  chancery."  It  having  been  contended,  that 
his  proper  course  was  to  have  made  a  levy  on  the  property :  it  was 
further  held  that  '^  the  plaintiff  was  entitled  to  a  receiver,  and  was 
not  obliged  to  have  the  property  levied  upon,  and  test  the  right  in 
that  manner." 

The  powers  conferred  as  above,  only  extend  to  monies  actually 
due  to  the  defendant  at  the  time  of  the  application,  and  not  to 
monies  to  become  due  on  any  contingency,  or  on  an  executory  e&Hr 
tract,  not  performed  at  the  time  of  the  examination.  A  plaintiff 
was,  therefore,  held  to  have  no  lien  on  future  instalments,  to  be 
paid  under  a  building  contract  with  a  defendant,  in  proportion  as 
the  work  to  be  done  by  him  progressed ;  where  nothing  was  thm 
due,  and  the  defendant  had  assigned  the  benefit  of  the  contract  to 
a  third  party,  to  secure  past  advances. — McGormick  v.  JEe&oe,  7 
L.  0. 184. 

In  Bunn  v.  Ihnda^  2  C.  R.  70,  it  was  held  that  a  non-residmt 
judgment  debtor  may,  under  these  provisions,  be  compelled  to  con- 
vey property,  but  not  to  deliver  household  furniture,  in  use  by  him 
out  of  the  state,  and  that  such  a  party  is  entitled  to  the  same  ben- 
efit of  exemption  as  to  property  out  of  the  state,  as  if  he  were  a 
resident,  and  the  properly  witiiin  the  state. 

The  aboye  provisions,  so  far  as  regards  the  disposition  of  pro- 
perty, have  reference,  however,  ovij  to  cases  in  which  tiie  title  to 
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saeh  property  is  uncontested.  In  ihoM  where  an  adverse  interest- 
is  claimed,  the  course  to  be  pursued  is  pointed  out  bj  sec.  299,  as 
follows : 

§  299.  If  it  appesr  that  a  person  or  corporation  alleged  to  have 
property  of  the  judgment  debtor  or  indebted  to  him,  claims  an  inter- 
est in  the  property  ad^verse  to  him,  or  denies  the  debt,  such  interest^ 
or  debt  shall  be  recoverable  only  in  an  action  against  such  person  or 
corporation  by  the  receiver ;  but  the  judge  may»  by  order,  forbid  a 
transfer  or  other  disposition  of  such  property  or  interest,  till  a  suffi- 
cient opportunity  be  given  to  the  receiver  to  commence  the  action, 
and  prosecute  the  same  to  judgment  and  execution ;  but  such  order 
may  be  modified  or  dissolved,  by  the  judge  granting  the  same,  at  any 
time,  on  such  security  as  he  shall  direct. 

The  form  of  order  to  be  applied  for  in  these  cases,  will  be  found 
in  the  Appendix.  The  total  irregularity  of  any  order  made  in 
contravention  of  this  provision,  is  laid  down  in  The  Beople  ex  rel 
WiUiams  v.  Eulburtj  before  cited. 

The  powers  and  duties  of  receivers  in  general,  will  be  found 
fully  entered  upon  in  a  subsequent  portion  of  the  work,  under  the 
head  of  Provisional  Remedies. 

A  somewhat  peculiar  provision  is  inserted  at  section  293,  as 
follows : 

§  293.  After  the  issuing  of  execution  against  property,  any  per- 
son indebted  to  the  judgment  debtor,  may  pay  to  the  sheriff  the 
amount  of  his  debt,  or  so  much  thereof  as  shall  be  necessary  to 
satisfy  the  execution,  and  the  sheriff's  receipt  shall  be  a  sufficient 
discharge  for  the  amount  so  paid. 

The  acting  under  this  provision  is,  in  many  cases,  a  matter  of 
some  risk,  and,  in  all,  should  be  carefully  looked  to.  In  Davenport 
V.  LucUoWy  8  C.  R.  66,  a  defendant  in  assault  and  battery,  had 
pud  the  amount  of  damages  found  for  the  plaintiff  to  the 
sheriff,  under  an  execution  issued  against  such  plaintiff,  immedi- 
ately after  verdict,  and  before  judgment  was  entered  up  and  per- 
fected. This  payment  was  decided  to<  be  premature,  and  a  motion 
to  set  aside  an  execution  issued  by  assignees  of  that  judgment,  waa 
denied,  with  costs.  In  Oountryman  y.  Boyer,  2  C.  R.  4,  the 
rights  of  the  assignee  of  a  judgment,  under  similar  circumstances, 
were  likewise  maintained,  and  a  payment  by  the  defendant  to  the 
sheriff,  on  an  indemnity  given  to  him  by  an  execution  creditor  of 
the  plaintiff,  was  decided  to  be  bad,  and  an  execution  issued  by  the 
aaeignee  similarly  sustained,  as  in  the  last  case.    The  tame  c(m- 
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dosion  was  come  to  in  Jtobertsan  v.  Weeksj  6  How.  161, 1  C.  R. 
(N.  S.)  811,  where  an  assignment  of  a  judgment  in  trorer  was  held 
to  be  good,  and  a  payment  to  the  sheriff,  though  without  notioe  of 
such  assignment,  on  an  execution  against  the  original  holder,  vas 
held  to  be  of  no  avail  to  discharge  the  judgment,  as  agaiDSt  the 
assignee. 

The  power  to  make  a  special  allowance  in  respect  of  the  costs  of 
these  proceedings  is  thus  conferred  by  sec.  SOI* 

§  301.  The  judge  may  allow  to  the  judgment  creditor,  or  to  any 
party  so  examined,  whether  a  party  to  the  action  or  not,  witnesses' 
fees  and  disbursements,  and  a  fixed  sum  in  addition,  not  exceeding 
thirty  dollars,  as  costs. 

In  the  case  of  Davis  v.  Turner^  4  How.  190»  the  question  as  to 
the  costs  to  be  allowed  under  this  section,  was  fully  considered,  and 
the  following  decisions  come  to, «.  e.  First,  That  a  party  to  an 
action,  when  examined,  is  entitled  to  be  paid  the  ordinary  witnesses 
fees  and  disbursements  at  once,  but  that  any  allowance  to  be  made 
to  him  in  respect  of  costs,  cannot  be  claimed  until  the  proceeding 
has  been  brought  to  a  close  as  to  him,  and  terminated  in  his  favor. 
Second,  that  no  such  allowance  in  respect  of  costs  can  be  made  to 
an  ordinary  witness,  not  a  party  to  the  proceeding,  who  is  only  en- 
titled to  his  fees  and  disbursements,  but,  Third,  that  a  person  not 
a  party  to  the  original  action  may  be  made  a  party  to  the  supple- 
mental proceedings,  so  as  to  become  entitled  to  an  allowance  in 
respect  of  costs,  if  relief  be  thereby  sought  against  him,  and  he 
prevail  in  his  opposition  thereto.  See  also  Boice  y.  Turnery  4  How. 
195,  decided  in  the  same  way.  It  appears,  however,  very  doubt- 
ful, notwithstanding  these  cases,  whether  any  witness  examined 
merely  as  such,  on  the  subject  of  property  of  the  debtor  alleged  to 
be  in  his  hands*  might  not  successfully  assert  a  claim  in  respect  of 
costs,  in  addition  to  the  ordinary  legal  fees  and  disbursements. 
The  words,  ^^  whether  a  party  to  the  action  or  not,"  appear  fairly 
capable  of  a  much  larger  construction  than  is  there  given  to  them, 
and  instances  of  very  great  hardship  might  constantly  arise,  with 
respect  to  the  trouble  and  loss  of  time  of  witnesses  bo  examined, 
for  which  they  are  fairly  entitled  to  compensation.  The  proceed- 
ing is,  as  to  third  parties,  inquisitorial  in  its  nature,  and  it  may 
well  be  c(mtended,  that  the  intention  of  the  act  was  that  a  fair  com- 
pensation should  be  allowed  by  the  judge  in  such  cases,  and  that 
snch  is  its  true  constrncti(m. 
The  powers  of  the  court,  in  this  respect,  were  held  in  Bngk  t. 
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Bcmneauy  2  Sandf.  S.  C.  R.  679)  8  C.  R.  205,  to  be  only  appli- 
cable to  cases  where  the  party  has  been  actually  examined,  and  not 
to  aathoriase  the  giving  of  costs  as  above,  on  an  order  set  aside  for 
irregularity. 
'  The  last  provision  to  be  noticed  under  this  head,  is  the  power  to 
enforce  obedience  to  the  orders  of  a  judge  or  referee,  conferred  by 
sec.  802,  as  follows : 

§  302.  If  any  person,  party,  or  witness,  disobey  an  order  of  the 
judge  or  referee,  duly  served,  such  person,  party,  or  witness,  may  be 
punished  by  the  judge  as  for  a  contempt.  And  in  all  oases  of  com- 
mitment under  this  chapter,  or  the  act  to  abolish  imprisonment  for 
debt,  the  person  committed  may,  in  case  of  inability  to  perform  the 
act  required,  or  to  endure  the  imprisonment,  be  discharged  from 
imprisonment  by  the  court  or  judge  committing  him,  or  the  court  in 
which  the  judgment  was  rendered,  on  such  terms  as  may  be  just. 

The  proceedings  under  this  section  are  governed  by  the  rules 
laid  down  in  title  XIII.  of  chap.  VIII.  of  part  III.  of  tiie  Revised 
Statutes,  except  in  so  far  that  an  attachment  under  this  section 
maybe  made  returnable  before  the  judge  who  grants  it,  at  his  ofiSce. 
—He  Smtihurst^  4  How.  869 ;  2  Sandf.  S.  C.  R.  724.  The  judge 
may  either  grant  aa  order  to  show  ca\ise,  or  issue  an  attachment  in 
the  first  instance,  though  the  former  is  the  ordinary  course.,  The 
issuing  of  such  attachment  is  a  matter  restbg  entirely  in  his  dis- 
cretion, nor  can  the  correctness  of  his  conclusions  on  the  evidence 
adduced  before  him,  be  reviewed  on  Aoiecw  corpus. 

In  appears  from  the  case  in  He  Pester^  2  C.  R.  98,  that  the 
judge's  power  to  commit  a  defendant  for  disobedience  of  an  order,, 
under  sec.  297»  was,  under  the  provisions  of  the  late  Code,  unlim- 
ited as  to  the  period  of  imprisonment,  and  might  be  exercised,  even 
though  the  defendant  denied  on  oath  that  he  had  any  property  to 
be  affected  by  such  order.  It  will  be  seen  that,  by  the  amendments 
as  they  now  stand,  relief  is  obtainable  in  cases  of  this  nature*. 


532  OSKEBAL  INCIDENTB  OF  AFFKAia 


BOOK   XI. 


OF  APPEALS. 


CHAPTER    I. 


OF    THE    GENERAL    INCIDENTS    OF    APPEALS. 


The  consideration  of  this  most  important  branch  of  jurisdic- 
tion resolves  itself  naturally  into  two  main  branches. 

1.  The  review  of  the  deqsion  of  a  single  judge,  by  the  foil 
bench  of  the  court  of  which  he  is  a  member. 

2.  The  review  of  the  decisions  of  an  inferior  court,  by  that 
(immediately  superior  in  jurisdiction. 

The  first  of  these  branches  divides  itself  again  into  two  main 
categories,  viz. : 

i«  The  review  of  a  judgment  entered  on  the  final  determina* 
tion  of  the  issues  in  the  action,  or  any  of  them. 

2.  The  review  of  interlocutory  orders,  made  during  the  pro- 
gress of  the  cause. 

The  subsidiary  questions  that  arise  out  of  these  different 
heads  are  also  numerous,  and  are,  of  necessity,  much  mixed  up, 
the  one  with  the  other ;  and  a  strictly  logical  division  of  the 
subject  is  rendered  still  more  diflScult,  by  the  distinctions  which 
have  been  made  between  appeals  from  justices'  courts,  and 
those  from  the  decisions  of  the  higher  jurisdictions. 

With  a  view  to  obviate  this  last  inconvenience,  the  arrange- 
ment which  suggests  itself  as  the  least  involved^  is,  to  treat 
separately  of  appeals  from  the  lower  jurisdictions,  at  the  outset, 
reserving  those  from  the  superior  courts,  for  the  subsequent 
chapters ;  and,  in  relation  to  the  latter,  to  consider  the  formal 
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proceedings  common  to  ail  without  distinction,  under  a  sepa- 
rate head,  before  proceeding  with  the  details  with  reference  to 
each  peculiar  mode  of  review.  This  line  of  arrangement  will 
be  accordingly  pursued  ;  the  latter  branch  of  the  subject  com- 
mencing with  the  consideration  of  appeals  from  orders,  and  con* 
tinuing  with  that  of  those  from  judgments,  in  regular  progression 
from  the  lower  to  the  higher  jurisdiction  in  each  case. 

In  Banwrn  v.  The  Seneca  Countg  Banky  6  How.  82, 1  C.  R. 
(N.  S.)  405,  the  relative  powers  of  the  general  and  special 
terms  in  these  matters  are  thus  defined :  *^  A  general  term,  and 
a  special  term,  or  circuit,  stand  to  each  other  in  the  same  rela* 
tion  which  has  ordinarily  subsisted  between  courts  of  appellate 
and  courts  of  original  jurisdiction.  It  is  the  province  of  the 
appellate  court,  to  determine  for  itself  of  what  causes  and  qoes* 
tions  it  has  jurisdiction,  and  how  and  when  jurisdiction  was 
obtained." 

Proceeding  upon  the  arrangement  thus  laid  dovm,  but  few, 
and  those  not  lengthened  observations,  appear  necessary  in  re* 
lation  to  appeals  in  general^  irrespective  of  the  peculiar  tri- 
bunal in  which  rdief  is  sought. 

The  whole  of  the  ancient  machinery  of  the  writ  of  error  is 
swept  away,  without  reservation,  by  sec.  838,  in  the  following 
unqui^lified  terms: 

§  323.  Writs  of  error  in  oiyil  actions,  as  they  have  heretofore 
ezistedy  are  abolished,  and  the  only  mode  of  reviewing  a  judgment, 
or  order,  in  a  oivil  action,  shall  be  that  prescribed  by  this  title. 

An  appeal  being,  however,  a  substitute  for  the  writ  of  error, 
brings  under  the  consideration  of  the  appellate  court,  the  same 
class  of  questions  as  were  formerly  cognizable  under  the  latter 
proceeding. — Morgan  v.  BrucCy  1  C.  R.  (N.  S.)  864. 

An  appeal  may,  under  sec.  825,  be  made  by  ''  any  party  ag- 
grieved." It  is  clear  that  this  definition  is  wide  enough  to  in- 
clude every  description  of  party,  who,  under  the  old  practice, 
was  entitled  to  bring  a  writ  of  error  under  similar  circum- 
stances, under  the  provisions  of  art  I.  title  III.  chap.  IX. 
part  IIL  of  the  Revised  Statutes,  and  particularly  under  the 
first  seven  sections  of  that  article. 

The  old  nomenclature  of  appellant  and  respondent  is  con- 
tinued by  sec.  826,  but  the  title  of  the  action  is  not  to  be 
changed  in  consequence  of  the  appeal.    This,  of  course*  is  only 
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applicable  to  the  arrangement  of  the  names  of  the  parties,  and 
not  to  the  name  or  style  of  the  court  All  papers  on  an  actual  ap- 
peal musty  therefore,  be  entitled  in  the  appellate^  and  not  in  the 
lower  jurisdiction* — CUckman  v.  Clichmany  1  Comst  611;  8 
How.  365;  IC.  R.  08. 

On  appeal  from  a  judgment^  any  intermediate  order  involv- 
ing  the  merits,  and  necessarily  affecting  the  judgment,  may  be 
reviewed^  under  the  power  given  for  that  purpose  by  sec.  329. 

In  the  last  place,  the  form  of  judgment  which  it  is  competent 
for  an  appellate  court  to  pronounce,  is  thus  expressly  prescribed 
by  sec.  330. 

§  380.  Upon  an  appeal  from  a  judgment  or  order,  the  appellate 
coort  may  rererse,  affirm,  or  modify  the  judgment  or  order  appealed 
from,  in  the  respect  mentioned  in  (he  notioe  of  appeal,  and  as  to  any  or 
all  of  the  parties,  and  may,  if  necessary  or  proper,  order  a  new  faial* 
When  the  judgment  is  reversed  or  modified,  the  appellate  ooork 
may  make  complete  restitution  of  all  property  and  rights  lost  by  the 
erroneous  judgment. 

-  The  power  of  that  court  is,  however,  limited  to  the  different 
points  mentioned  in  the  notice  of  appeal.  Only  such  parts  of  the 
judgment  as  are  appealed  from,  can  be  reviewed. — Kdsejj^* 
WeskrOf  2  Comst*  5(K).  Of  course  a  reasonable  degree  of  care 
in  the  preparation  of  that  notice,  will  effectually  prevent  any 
practical  inconvenience  from  arising  in  relation  to  this  rule- 
See  the  same  subject  hereafter  considered. 
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It  will  not  be  necessary  to  detain  the  reader  for  any  length 
of  time,  on  the  consideration  of  this  class  of  appeals,  the  practice 
in  the  courts  in  question  not  entering  within  the  scope  of  this 
work. 

By  sec.  851,  the  whole  of  the  previous  existing  enactments 
on  the  subject  of  appeals  of  this  nature  are  swept  away,  and  the 
provisions  of  the  Code  substituted  for  them  in  all  cases. 
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By  flee.  852,  the  courts  of  review  for  that  purpose  are  prescribed, 
being  the  county  court  of  the  county  in  which  the  judgment  was 
rendered,  in  all  cases  out  of  the  city  of  New  York,  and  the  court 
of  common  pleas,  as  regards  ihe  judgments  of  the  marine  and 
justices'  courts  in  that  city.  Under  the  Code  of  1848,  the  su- 
perior court  had  also  cognizance  of  this  latter  description  of 
cases,  but,  by  the  measure  of  1849,  that  peculiar  branch  of  juris- 
diction was,  as  at  present,  exclusively  attributed  to  the  court 
of  common  pleas. 

Under  the  Codes  of  1849  and  1851,  an  affidavit,  stating  the 
substance  of  the  testimony  and  proceedings  before  the  court 
below,  and  the  grounds  upon  which  the  appeal  was  founded, 
was  necessary  in  these  cases,  in  addition  to  the  formal  notice. 
This  further  burthen  upon  the  appellant  has  now  been  swept 
away  by  the  last  amendment,  under  which,  the  notice  to  be  given, 
the  mode  of  its  service,  and  the  limitation  as  to  the  time  within 
which  an  appeal  of  this  nature  must  be  taken,  are  thus  pre^ 
ecribed  by  sections  353  and  354. 

§  353.  The  appellant  shaQ,  within  twenty  days  after  judgment, 
serve  a  notice  o£  appeal,  stating  the  grounds  upon  which  the  appeal 
is  founded.  If  the  jadgment  is  rendered  npon  process  not  personally 
served,  and  the  defendant  did  not  appear,  he  shall  have  twenty  days, 
after  personal  notice  of  the  judgment,  to  serve  the  notice  of  appeal 
provided  for  in  this  and  the  next  section. 

§  354.  The  notice  of  appeal  must,  within  the  same  time,  be  served 
on  the.  justice  personally,  if  living  and  wiihin  the  county,  or  on  his 
derk,  if  there  be  one,  and  on  the  respondeat^  personally,  or  by  leaving 
it  at  his  residenoe  with  some  person  of  suitable  age  and  discretion,  or 
in  ease  the  respondent  is  not  a  resident  of  the  county,  in  the  same 
manner  on  the  attorney  or  agent,  if  any,  who  is  resident  of  such  city 
or  county,  who  appeared  for  him  on  the  trial ;  and  the  appellant 
must,  at  the  time  of  the  service  of  the  notice  of  appeal  on  the  justice, 
pay  to  him  the  costs  of  the  action  included  in  the  judgment,  together 
with  two  dollars  costs  of  the  return,  which  shall  be  restored  to  him 
in  ease  the  judgment  is  reversed,  and  be  included  in  the  judgment 
for  costs,  on  reversal. 

The  provision  at  the  close  of  sec.  353,  under  which,  in  cases 
where  the  summons  has  not  been  personally  served,  and  judg* 
ment  has  afterwards  been  taken  thereon  by  default,  the  time 
for  appealing,  only  runs  from  the  receipt  by  the  defendant  of 
personal  notice  of  that  judgment,  was  first  inserted  on  the  amend- 
ment  of  1851. 
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The  prevailing  party  in  these  cases  will,  of  course,  see  to 
the  due  giving  of  this  notice  at  the  earliest  possible  period, 
with  a  view  to  preclude  his  adversary  from  reviewing  tbe 
decision  hereafter. 

Previous  to  the  last  amendment  it  was  essential  that  the 
grounds  of  appeal  should  appear  clearly  and  distinctly  upoa 
the  affidavit,  as  then  required. — Thompson  v.  Hopper^  1  C.  R. 
103. 

The  appellant,  it  was  held,  must  put  his  finger  on  the  point 
relied  on,  and  distinctly  inform  his  adversary  on  what  ground 
he  alleges  that  there  is  error  in  the  judgment — WiUktmsY, 
Cunningham^  2  Sandf.  S.  C.  R.  633,  See  also  SuUiwm  v.  M> 
Danaldy  in  Note,  2  Sanf.  S.  €.  R.  632. 

It  was  also  obligatory  under  those  provisions,  to  state  the 
whole  of  the  proceedings  and  testimony — Brown  v.  Steams^  2 
C.  R.  119;  unless*  however,  the  appellant  exclusively  relied 
on  some  point  not  arising  out  of  the  testimony  at  all. 

In  Partridge  v.  Thayer,  2  Sandf.  S.  C.  R.  227,  a  substan- 
tial compliance  with  the  above  was,  however,  held  to  be 
sufiicient,  and  that  the  respondent,  if  dissatisfied,  should  serve 
a  counter  affidavit  under  sec.  359. — Mulford  v.  Decker^  1  C.  R. 
71.  The  judgment  appealed  from  was,  though,  obliged  to  be 
set  out|  or  the  defect  was  fatal. — Davis  v.  Ixmnsbwry^  1  G.  R. 
71.  Of  course,  the  whole  of  this  law  is  now  swept  away  by 
the  recent  amendments,  but  a  short  citation  of  the  above  cases 
•may  be  useful,  with  a  view  to  proceedings  now  pending. 

The  form  of  the  notice  of  appeal  is  not  specially  prescribed, 
and  that  used  in  the  higher  courts,  (see  Appendix,)  may  be  em- 
ployed. The  notice,  when  prepared,  must  be  engrossed  in  da- 
plicate,  a  copy  must  then  be  served  on  the  justice  as  above 
directed,  and,  at  the  same  time,  the  costs  of  the  proceedings  in 
the  court  below,  and  likewise  82,  his  costs  of  his  return,  must 
be  paid  into  his  hands,  according  to  the  directions  of  tbe  section 
as  above  cited. 

Under  the  late  practice,  an  omission  to  serve  the  notice  of 
appeal  as  well  as  the  affidavit,  was  held  to  be  a  fatal  defect  In 
Purdy  v.  Harrison,  1  C.  R.  64,  and  in  Schermerhom  v.  Ooldy^  1  C. 
R.  (N.  S.)  290,  the  converse  of  that  proposition  was  also  main- 
tained. The  course  to  be  now  pursued  for  the  future,  is  so 
clearly  pointed  out,  that  any  further  directions  are  needless. 

The  fee  on  the  return  under  the  Code  of  1849,  was  H 
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only.  The  payment  of  this  fee  is  absolutely  obligatory,  at 
without  it,  a  return  cannot  be  procured,  which  omission  will  be 
fisital  to  the  appeal,  unless  the  justice  chooses  to  waive  his  rights 
and  make  such  return,  without  insisting  on  the  payment. —  Van 
Heusen  v.  Kirkpahick^  5  How.  422.  The  proTision  as  to  the 
payment  of  the  costs  of  the  prior  proceedings  into  his  hands, 
was  first  inserted  on  the  amendment  of  1851,  and  will  doubtless 
be  held  to  be  equally  essential,  as  a  condition  precedent  to  the 
validity  of  the  proceeding. 

The  event  of  the  death  or  absence  of  the  justice,  and  the 
the  course  to  be  pursued  thereupon,  are  thus  provided  for  by 
the  last  amendments : 

§  359.  When  by  reason  of  the  death  of  a  jnstioe  of  the  peace,  or 
his  absence  from  the  county,  or  any  other  cause,  the  notice  of  ap- 
peal cannot  be  served  as  provided  by  section  three  hundred  and 
fifty-three,  it  may  be  served  by  leaving  the  same  with  the  clerk  of 
the  county. 

Service  having  been  duly  made  on  the  justice  as  above,  the 
duplicate  notice  of  appeal  must  likewise  be  personally  served 
upon,  or  left  at  the  residence  of  the  prevailing  party,  when 
resident  within  the  county,  or,  if  not,  then  upon  his  resident  at- 
torney or  agent  who  appeared  for  him  on  the  trial,  as  specially 
directed  by  sec.  354. 

This  proceeding  is  imperative  in  all  cases,  hi  Pwrdy  v.  Hat^ 
rison^  1  G.  R  54,  the  want  of  it  was  held  to  be  a  fatal  defect, 
and  that  the  right  to  appeal  in  that  case  was  accordingly  lost, 
the  court  possessing  no  power  to  grant  an  amendment  under 
sections  173  and  174.  Due  diligence  must  also  be  used.  Thus, 
in  Duffy  v.  Morgan^  2  Sandf.  S.  C.  R.  631,  the  court  held  that 
evidence,  to  the  effect  that  the  respondent  could  not  be  found  at 
her  place  of  residence,  and  that  it  could  not  be  ascertained 
where  she  was  staying,  was  insufficient  to  show  that  she  was 
not  a  resident  of  the  city  of  New  York,  and  the  appeal  was 
dismissed  accordingly. 

Although  sufficient  for  the  purposes  of  the  appeal  itself*  the 
service  of  the  notices  as  above,  does  net,  j^er  ae,stay  execution 
on  the  judgment  below,  or  any  ulterior  proceedings  founded  on 
that  execution. — Cbnway  v.  SitchinSf  0  Barb.  S.  C.  R.  378.  If 
this  be  desired,  security  must  be  given  in  the  shape  of  a  written 
undertaking,  executed  by  one  or  more  sufficient  suretiesi  ap» 
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proved  by  the  county  judge  or  by  the  court  below,  as  pro- 
vided by  sections  365  and  356.    For  form  see  Appendix. 

The  sureties  mustf  it  would  seem,  be  resident  within  the 
jurisdiction  of  the  court. — See  Herrick  v.  Taylor,  1  C.  R.  (N.  S.) 
382,  note.  The  delivery  of  this  undertaking  to  the  court  be- 
low stays  the  issuing  of  execution,  or,  if  issued,  the  service  of  a 
certified  copy  on  the  officer  holding  the  execution,  stays  all  fur- 
ther proceedings  thereon. — Sec.  857.  In  case  of  the  death  or 
absence  of  the  justice,  the  security  in  question  may,  under  sec. 
358,  be  filed  with  the  clerk  of  the  appellate  court,  but  notice 
must  in  that  case  be  given  to  the  respondent,  as  above  pre- 
scribed with  regard  to  the  notice  of  appeal. 

Under  the  previous  modifications  of  the  measure,  express 
provisions  were  made  in  relation  to  the  service  of  counter 
affidavits  by  the  respondent,  if  dissatisfied  with  the  appellant's 
statement  of  the  case,  at  any  time  within  ten  days  after  receiv- 
ing the  notice  of  the  appeal ;  but,  if  he  omitted  to  do  so  within 
that  period,  he  was  then  bound  by  the  statement  as  it  stood. — 
Mnlford  v.  Dedcer,  1  C.  R.  71,  above  cited.  In  Truax  v.  ClvJte^ 
7  L.  O.  163,  it  was  decided,  that  a  county  judge  has  the  power 
to  extend  the  time  for  the  respondent  to  make  and  serve  such 
counter  affidavits,  but,  of  course,  the  whole  of  this  practice  is 
now  rendered  inapplicable. 

The  next  step  in  an  appeal  of  this  nature,  is  the  justice's  re- 
turn of  the  proceedings.  The  form  and  disposition  of  this  in- 
dispensable document  are  thus  prescribed  by  sec.  360 : 

§  360.  The  court  below  shsU,  thereupon,  after  ten  days  and  within 
thirty  days  after  the  service  of  the  notice  of  appeal*  make  a  return 
to  the  appellate  court  of  the  testimony,  proceedings,  and  judgment, 
and  file  the  same  in  the  appellate  court,  and  may  be  compelled  to 
do  so  by  attachment.  But  no  justice  of  the  peace  shall  be  bonnd 
to  make  a  return,  unless  the  fee  prescribed  by  the  last  section  of 
this  chapter  be  paid  on  serrice  of  the  notice  of  appeal. 

The  fee  here  in  question  is  that  of  82,  payable  as  above- 
mentioned. 

Under  the  Code  of  1848,  the  return  as  above,  was  not,  as 
now,  indispensable,  but  the  appeal  might  be  heard  on  the 
affidavits  alone. — V.  Davis  v.  LounAury,  and  Mulford  v.  Decker, 
1  C.  R.  71,  above  cited.  The  provisions  of  the  measure  of 
1849  were  substantially  the  same  as  at  present. 
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Under  the  latter  measure,  it  was  held  that  the  court  below  must 
make  its  return  of ''all  the  testimony  and  proceedings,  though  the 
aflkiavits  (as  then  required)  conflicted  only  in  a  few  particulars." 
—Mc(ki§erty  v.  KtIXy,  2  Sandf.  S.  C.  R.  037.  «<  Such  is  the  pro- 
vision of  the  Code.  Where  a  return  is  made,  we  look  only  to 
that.  We  cannot  look  into  the  affidavits  also.  If  the  return 
here  be  insufficient  to  present  the  whole  case,  the  parties  must 
call  for  a  further  return.** 

In  Bdihavi  v.  Odit^  3  C.  R«  184,  it  was  held,  that  the  justice's 
return  must  contain  the  whole,  and  not  a  part  of  the  proceed- 
ings before  him^  and  the  appeal,  in  that  case,  was  accordingly 
ordered  to  stand  over,  to  give  the  appellant  an  opportunity  to 
procure  an  amended  return. 

The  court  will  not,  however,  reverse  a  judgment,  merely  be- 
cause the  return  is  defective.  The  party  asking  for  a  reversal 
must  see  that  the  facts  are  properly  stated. — Kknck  v.  Be 
Forest,  3  C.  R.  185. 

Where  the  return  was  insufficient  for  the  purpose  of  show- 
ing the  personal  service  of  process,  and  there  was  no  other 
evidence  on  that  subject,  a  judgment,  which  had  been  entered 
and  affirmed  by  the  county  court,  was  re  versed. by  the  supreme 
court  on  the  ultimate  appeal,  and  a  new  trial  ordered. — Manning 
-V*  Johnson^  7  Barb.  S.  C.  R.  457.  This  case  evidences  the  ne- 
cessity of  seeing  to  the  regularity  of  this  important  prelimin- 
ary in  all  cases. 

A  further  or  amended  return  may  be  required,  and,  if  neces- 
sary, compelled  by  the  appellate  court,  under  the  provisions  of 
sec.  862.  That  made  should,  therefore,  he  examined  by  the 
parties,  and,  should  it  require  correction,  a  special  application 
may  be  made  upon  the  subject  to  the  court  above. 

A   "'«*'^^    tboUtrh  out  nf  nffl^A   t«  r»nmnAfAnf  irk  mnlrA  a  reiUnV 

Pag6  53d,  line  80. 
The  following  Rule,  No.  88,  has  been  inserted  on  the  recent 

revision : — :      * 

••  On  appeals  frob  a  justice's  judgment,  where  the  county 
court  has  not  jurisdiction  by  reason  of  relationship,  &c.,  a  no- 
tice of  motion  for  an  order  to  compel  the  justice  to  amend  bis 
return,  may  be  given  within  twenty  days  after  the  date  bf  the 
certificate  of  the  county  judge,  and  not  after  that  time." 

§  364.  If  a  return  be  made,  the  appeal  may  be  brovght  to  a  hear« 
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ing  at  a  general  term  of  the  ^>pellate  court,  upon  a  notioe  by  «itber 
party,  of  not  less  than  eight  days.  It  shall  be  plaoed  apon  the  oal* 
endar  and  oontinae  thereon,  widiont  further  notice,  nntil  finally  dia- 
posed  of ;  bat  if  neither  party  bring  it  to  a  hearing  before  the  end  of 
the  second  term,  the  court  shall  diflmiss  the  appeal,  unless  it  continue 
the  same  by  q>ecial  order,  for  cause  shown. 

§  365.  The  appeal  shall  be  heard  on  the  original  papers ;  and  no 
copy  thereof  need  be  furnished  for  the  use  of  the  court 

Of  course,  notice  of  trial  as  abo^e,  must  be  given  in  the  usual 
form. 

In  BdUmy  v.  AUxmder,  I  Sandf.  Sup.  C.  R.  784, 1  C.  R.  64, 
the  question  as  to  how  far  an  appeal  may  be  heard  exparte^  and 
of  the  evidence  to  be  produced  on  such  hearing^  is  fiilly  con« 
sidered  ;  the  principle  followed  in  such  cases  appearing  to  be, 
that,  where  the  appellant  alone  appears,  he  will  be  required  to 
satisfy  the  court  as  to  all  the  facts,  and  also,  it  would  seem,  as 
to  the  merits  of  the  case ;  whilst  if,  on  the  contrary,  the  appel« 
lant  makes  default,  the  judgment  below  will  be  affirmed  as  of 
course.  See,  too,  Oeraghty  v.  MaUme^  1  Sandf.  Sup.  C.  R.  784, 
1  C.  R.  94. 

In  Whitney  v.  Bayard^  2  Sandf.  S.  C.  R.  634,  the  court  held,  on 
the  contrary,  that,  on  the  respondent's  failure  to  appear,  the  ap- 
pellant was  entitled  to  reverse  the  judgment  by  default,  the  ap- 
peal being  a  mere  substitute  for  the  former  certiorari  to  bring 
up  the  judgment  for  review.  The  latter  doctrine  may  be  con- 
sidered as  prevailing,  but  it  will,  of  course,  be  a  matter  of  neces- 
sary prudence  for  the  appellant  to  be  prepared  with  all 
necessary  proof  of  his  case,  under  any  circumstances,  and  even 
when  a  default  appears  likely  to  be  suffered. 

The  consequence  of  suffering  a  default  of  this  nature  may  be 
serious.  In  Don  v.  Birge,  5  How.  323,  1  G.  R.  (N.  S.)  74,  it 
was  held  that  the  supreme  court  has  no  power  to  review  a  judg- 
ment taken  in  the  county  court  by  default,  on  an  appeal  of  this 
nature.  Its  jurisdiction  is  merely  appellate,  and  it  can  only  re- 
view and  correct  the  decisions  of  the  county  court,  actually 
made  after  a  hearing  of  both  parties.  It  is  clear  that  an  ap- 
plication to  the  court  below,  under  the  powers  of  sec.  174,  would 
have  been  the  proper  course  under  these  circumstances. 

The  provision  that,  in  the  event  of  a  delay  in  bringing  on  the 
appeal  for  hearing,  it  will  be  dismissed  as  of  course,  will  not 
escape  notice. 
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The  folIowiDg  special  rules  have  been  made  by  the  court  of 
common  pleas  in  relation  to  appeals  of  this  nature — F.  7  L.  0« 
227y  and  it  is  probable  that  they  may  be  extensively  adopted  by 
the  county  courts  in  general : 

*<  COUBT  or  COMMON  PUEA8  OF  TBB  Crrr  AND  COCNTT  OF  NEW  TORK. 

**  NSW  RULES. 

**  The  following  rules,  with  reference  to  the  hearing  of  appeals 
from  the  marine  court,  and  from  the  justices*  courts,  have  been 
made. 

^M.  If  the  appellant  does  not  procure  the  return  to  be  made 
to  this  court,  within  the  time  prescribed  in  sec.  360  of  the  Code 
of  Procedure,  the  respondent  may  serve  a  notice  in  writing, 
requiring  the  same  to  be  done  within  ten  days  thereafter,  and 
that  in  default  thereof,  he  will  apply  at  the  general  Term,  on  the 
first  day,  for  an  order  dismissing  the  appeal ;  and  upon  proof  of 
the  senrice  of  such  notice,  and  of  a  non-compliance  therewith, 
such  order  will  be  granted,  unless  the  court  grant  further  time 
therefor. 

**  2.  If  the  court  below  shall  not  make  the  return  to  this  court, 
as  prescribed  by  the  Code,  the  appellant  may  apply,  by  m<h 
tion,  to  a  judge  at  chambers  to  compel  such  return  by  attach- 
ment 

**  8.  If  the  return  be  made  and  noticed  pursuant  to  the  Code, 
the  appeal  shall  be  heard  on  written  arguments  and  points. 
The  appellant  shall  serve  his  arguments,  or  points,  on  the  re- 
spondent or  his  attorney,  at  least  five  days  before  the  com- 
mencement of  the  term.  The  respondent  shall  serve  his 
answer  on  the  appellant  or  his  attorney,  before  the  first  day  of 
the  term.  The  appellant  may  reply  thereto,  and  the  case  shall 
be  submitted  to  the  court,  on  such  first  day  of  the  term  for 
which  the  same  shall  be  noticed.  Only  one  copy  of  the  argu- 
ment and  points  shall  be  prepared,  and  if  either  party  omit  to 
serve  or  submit  his  points  or  arguments,  as  above  specified, 
be  will  be  deemed  to  have  waived  the  right  so  to  do. 

^  4.  Either  party  may  move  at  chambers,  before  the  first  day 
of  the  general  term,  on  notice,  that  the  appeal  be  argued  orally, 
and  on  good  cause  being  shown  therefor,  such  motion  shall  be 
granted. 

^  5.  The  clerk  shall  make  a  separate  calendar  of  such  appeal 
cases. 

^  6.  The  appellant  or  respondent  may  furnish  a  fair  copy  of 
the  original  papers  for  the  use  of  the  court  ** 


^ 
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These  rules  provide,  as  will  be  seen,  a  system  of  heariog 
upon  written  points  as  the  rule,  and  of  oral  arguments  as  the 
exception. 

The  powers  of  the  court  above,  in  giving  judgment  on  ap- 
peals of  this  nature,  are  thus  conferred  by  sec.  366 : 

§  366.  Upon  the  hearing  of  the  appeal,  the  appellate  coari  shall 
give  judgment  according  to  the  justice  of  the  case,  without  regard  to 
technical  errors  and  defects  which  do  not  affect  the  merits.  In  giv- 
ing judgment,  the  court  may  affirm  or  reverse  the  judgment  of  the 
court  below,  in  whole  or  in  part,  and  as  to  any  or  all  the  parties,  and 
for  errors  of  law  or  fact.  If  the  appeal  is  founded  on  an  error  in  &ct 
in  the  proceedings,  not  affecting  the  merits  of  the  aotion,  and  not 
within  the  knowledge  of  the  justice,  the  court  may  determine  the 
alleged  error  in  fact  on  affidavits,  and  may  in  its  discretion  inquire 
into  and  determine  the  same  upon  examination  of  the  witnesses.  If 
the  defendant  failed  to  appear  before  the  justice,  and  it  is  shown  by 
the  affidavits  served,  or  otherwise,  that  manifest  injustice  has  been 
done,  and  the  defendant  satisfactorily  excuses  his  default,  the  eourt 
may  in  its  discretion  set  aside  or  suspend  judgment,  and  order  a 
new  trial  before  the  same  or  any  other  justice,  at  such  time  and 
place,  and  on  such  terms,.a8  the  court  may  deem  proper.  The  par- 
ties must  appear  before  the  justice  according  to  the  order  of  the 
court,  and  the  same  proceedings  must  thereupon  be  had  in  the  action, 
as  on  the  return  of  a  summons  personally  served. 

It  will  be  seen  that  these  powers  are  of  the  most  extensive 
possible  nature,  and  involve  a  complete  re-trial  of  the  cause, 
with  a  total  disregard  of  technicalities  in  all  cases,  includ- 
ing the  power  of  hearing  further  testimony  on  collateral  errors 
of  fact,  and  likewise  that  of  setting  aside  judgments  taken  by 
default,  if  the  circumstances  call  for  the  interference  of  the 
court. 

The  power  to  examine  into  collateral  errors  of  fact,  was  pro- 
bably inserted  in  consequence  of  the  decision  in  Partridge  v. 
Thayer^  2  Sandf.  S.  C.  R.  227,  to  the  effect,  that  on  judgment 
by  default,  the  court  could  not  look  into  a  matter  not  on  record, 
even  though  the  defect  had  arisen  in  consequence  of  the  inad- 
vertence of  the  clerk  of  the  court.  The  previous  powers  of 
the  court  to  examine  into  errors  of  fact  in  general,  notwith- 
standing the  repealing  provisions  in  sec.  851,  are  asserted  in 
Craw  v.  Daly,  2  C.  R.  1 18. 

In  Bort  V.  Smithy  5  Barb.  S.  C.  R.  288,  the  question  as  to 
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how  far  a  justice's  judgment  will  or  will  not  be  reversed  on 
the  ground  of  incompetent  testimony,  is  fully  considered ;  and 
the  principle  laid  down,  that  the  county  court  will,  in  such 
cases,  be  governed  by  the  same  rules  which  guide  the  supreme 
court,  on  an  application  to  set  aside  a  verdict,  or  the  report  of 
referees  upon  a  case. 

In  OoLfier  v.  DaUimore^  2  Sandf.  S.  C.  R.  222,  it  was  held  that, 
though  the  appellate  court  will  not  weigh  the  evidence  below, 
so  as  to  reverse,  if  it  merely  preponderates  against  the  judg- 
ment, yet  a  material  defect  of  proof  will  be  fataL 

In  JSeed  v.  Barber^  3  C.  R.  160,  it  is  laid  down  that  the  refusal 
of  a  justice  to  allow  additional  evidence  to  be  given,  after  a 
motion  for  a  nonsuit,  forms  no  ground  for  reversing  his  decision 
on  appeal.    It  is  a  matter  entirely  in  his  discretion. 

In  AUen  v,  SUme^  9  Barb.  S.  C.  R.  60,  a  justice's  judgment 
was  reversed,  on  appeal  from  an  affirmance  of  it,  on  the  ground 
that  he  did  not  wait  one  hour  for  the  defendant  to  appear,  be- 
fore proceeding  ex  parte;  that  he  restricted  the  latter  in  his 
defence,  on  his  coming  into  court ;  and  that  he  issued  a  short 
summons  without  previously  requiring  the  proper  affidavit  and 
security  from  the  plaintiff,  who  was  non-resident. 

The  court  above,  have,  however,  no  authority  to  proceed 
under  the  section  last  cited,  unless  the  judgment  is  before  them 
on  appeal.  They  cannot  interfere  to  set  aside  a  default,  on  a 
simple  motion,  where  no  appeal  has  been  taken,  even  though 
injustice  have  been  done. — DpnneU  v.  Cornell^  1  C.  R.  (N.  S.)  288. 

On  reversal  of  a  judgment,  the  amount  of  which  has  been 
collected,  restitution  may  be  enforced  by  the  appellate  court, 
under  the  powers  in  sec.  869.  It  is  provided  that  "  the  order 
may  be  obtained  on  proof  of  the  facts,  made  at  or  after  the 
the  hearing,  upon  a  previous  notice  of  six  days ;''  which  may 
accordingly  be  given  in  the  usual  form.  The  proof  necessary 
for  that  purpose,  will  consist  of  an  affidavit,  showing  the  collec- 
tion of  the  judgment,  and  the  fact  of  its  reversal,  unless  those 
facts  have  already  been  proved  at  the  hearing ;  in  which  case, 
the  application  may  be  grounded  on  the  judge's  or  clerk's 
minutes. 

It  would  seem  from  the  case  of  Sheridan  v.  Mann^  5  How. 
201,  3  C.  R.  218,  that,  where  satisfaction  has  been  entered  on 
the  records  of  the  court  below,  the  order  of  restitution  will 
issue  as  of  course ;  though,  if  otherwise,  the  leave  of  the  court 
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must  be  obtained  on  a  regular  application.  This  case  is,  how- 
ever, one  entirely  arising  out  of  the  old  practice,  though  decided 
since  the  passage  of  the  Code. 

In  case  of  a  recovery  by  the  one  party,  and  an  award  of 
costs  to  the  other,  a  set-off  is  to  be  allowed  by  the  appellate 
court,  and  judgment  given  for  the  balance  only,  under  sec.  370. 

The  form  of  the  judgment  roll  in  cases  of  this  nature,  and 
the  powers  of  the  appellate  court  in  relation  to  the  awarding 
of  costs,  are  thus  provided  for  by  sections  367  and  366 : 

§  367.  To  every  judgment  npon  an  appeal,  there  shall  be  annexed 
the  return  on  wbieh  it  was  heard,  which  shall  be  filed  with  the  ckrk 
of  the  conrt,  and  shall  constitate  the  jadgment  roll. 

§  368.  If  the  judgment  be  affirmed,  oosts  shall  be  awarded  to  the 
respondent.  If  it  be  reversed,  costs  shall  be  awarded  to  the  appel- 
lant. If  it  be  affirmed  in  part»  the  costs,  or  such  part  as  to  the  court 
shall  seem  jost,  may  be  awarded  to  either  party. 

The  costs  to  be  allowed  on  appeals  of  this  nature,  are  lastly 
provided  for  by  sec.  371,  as  subsequently  detailed  under  the 
head  of  costs. 

Where,  in  consequence  of  a  certificate  from  the  county 
judge  of  his  incapacity  to  try  the  cause,  from  having  been  con- 
sulted as  counsel,  the  appeal  from  a  justice's  decision  is  taken 
direct  to  the  supreme  court,  the  costs  on  such  appeal  will  be 
county  court  costs  only,  under  the  foregoing  section,  and  not 
the  usual  costs  of  the  supreme  court,  under  sec.  307. — Taylor 
V.  Seehy,  4  How.  314 ;  3  C.  R.  84. 

The  decision  of  the  county  court  on  an  appeal  of  this  nature,  is 
reviewable  by  the  supreme  court,  see  subsequent  chapter  on 
the  subject,  but  on  leave  to  be  obtained  under  the  provisions  of 
sec.  344,  as  there  referred  to.  The  decision  of  the  court  of 
common  pleas  is,  on  the  contrary,  final,  in  New  York  cases,  as 
they  cannot  be  carried  up  to  the  court  of  appeals. —  V,  sec.  11. 

In  Brown  v.  Brown^  6  How.  320,  the  court  of  appeals  like- 
wise disclaimed  any  jurisdiction  to  hear  an  appeal  on  a  case  in 
relation  to  real  estate,  originally  commenced  in  a  justice's  court, 
but  discontinued,  and  recommenced  in  a  court  of  higher  juris- 
diction, under  the  provisions  for  that  purpose. 
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CHAPTER    III. 

OP  THE  FORMAL  PROCEEDINGS  ON  APPEALS  TO  THE  COURTS  OF 

HIGHER  JURISDICTION. 


The  formal  proceedings  common  to  appeals  in  the  higher 
tribunals  in  general,  or  to  any  large  class  of  those  appeals,  are 
proposed  to  be  considered  in  the  present  chapter ;  the  separate 
practice  of  each  peculiar  jurisdiction  being  treated  of  subse- 
quently, under  its  proper  head. 

In  appeals  of  whatever  nature,  whether  from  a  judgment  or 
an  order,  the  service'*  of  a  notice  of  appeal  is,  in  all  cases,  the 
first  proceeding.  The  form  and  incidents  ^f  this  notice  are 
thus  prescribed  by  section  327 :  * 

§  327.  An  appeal  mast%e  made  by  the  service  of  a  notice  in 
writing,  on  the  adverse  parlf ,  4nd  on  the  clerk  with  whom  the  judg- 
ment or  order  appealed  from  is  entered,  stating  the  appeal  from 
the  same  or  some  specified  part  thereof.  When  a  party  shall  give,  in - 
good  faith,  notice  of  appeal  from  a  judgment  or  order,  and  shall 
omit  through  mistake,  to  do  any  other  act  necessary  to  perfect  the 
appeal  or  to  stay  proceedings,  the  court  may  permit  an  amendment, 
on  such  terms  as  may  be  just,  » 

The  notice  to  be  so  given  need  not  state  the  grounds  relied 
on.  **  It  is  enough  if  it  specify  what  part  of  the  judgment  it 
is  intended  to  review  upon  appeal.'* — Wilson  v.  AUen,  3  How. 
369;  2C.R.  26;  7  L.  O.  286. 

Where,  however,  part  only  of  a  judgment  is  sought  to  be 
reviewed,  the  portion  so  impeached  must  be  distinctly  and  fully 
specified  upon  the  notice,  as,  in  that  case,  only  such  parts  of 
that  judgment  as  are  actually  appealed  from,  can  be  reviewed. 
— Kdsey  v.  WesterUy  2  Comst.  500.  The  principle  of  these  two 
cases  is  equally  applicable  to  appeals  from  orders. 

Forms  of  the  usual  notice  of  appeal  will  be  found  in  the  Ap- 
pendix. The  name  of  the  court  must  be  properly  stated,  or  the 
notice  will  be  altogether  bad,  under  the  principle  laid  down  in 
Clichmm  v.  Clichnan,  1  Comst.  611  ;  3  How.  365 ;  1  C.  R.  98. . 

36 
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The  notice  must,  as  will  be  seen,  be  served,  both  on  the  ad- 
verse party,  and  on  the  clerk  of  the  court  in  which  the  judg- 
ment is  entered.  If  omitted  to  be  served  on  either,  within  due 
time,  the  defect  will  be  fatal,  and  is  one  that  cannot  be  waived. 
—  Weakott  v.  PlaU,  1  C.  R.  100. 

Service  of  the  notice  may  be  made  upon  the  adverse  party 
by  mail,  in  the  usual  manner,  where  such  service  is  admissible. 
This  is,  however,  not  the  case  as  regards  service  on  the  clerk, 
to  render  which  regular,  the  notice  must  have  been  actually 
received  by  him  within  due  time.  The  defect  was,  however, 
held  to  be  amendable,  under  this  section,  in  connection  with 
sec  173,  in  Crittenden  v.  Adams^  5  How.  310;  3  C.  R.  145. 
This  decision  was  under  the  Code  of  1849,  and  the  view  taken 
as  to  the  powers  of  the  court  to  grant  an  amendment,  was  more 
liberal  than  those  enounced  in  other  cases  hereafter  cited. 
The  last*  clause  of  the  section,  as  recently  amended,  seems  now, 
however^  to  remote  all  doubt  as  to  the  present  powers  of  the 
courts,  to  grant  amendments  of  this  nature,  wherever  proper. 

The  duplicate  dotice  must  be  ser^d  upon  the  attorney  of 
record  in  the  court  below,  and  not  on  the  party.  If  served 
on  the  latter,  and  he  does  not  appear,  so  as  to  give  the  court 
jurisdiction,  the  appeal  will  be  a  nullity.  The  objection,  being 
to  the  jurisdiction,  is  one  which  the  party  may  take  at  any  time, 
if  such  party  have  not  waived  it  by  appearing,  or  by  other  pro- 
ceeding giving  the  court  jurisdiction. — Tri]^  v.  De  Bow,  5 
How.  114;8C.  R.  163. 

An  appeal,  taken  by  service  of  the  notice  on  the  same  day 
on  which  the  judgment  was  entered,  and  before  the  hour  when 
the  costs  were  adjusted  and  the  judgment  roll  filed,  was  decided 
to  be  good,  in  Blydenburgh  v.  Ootheal^  4  Comst.  418 ;  5  How. 
200 ;  8  C.  B.  216 : — ^^  As  a  general  rule,  the  court  does  not  en- 
quire into  fractions  of  a  day,  except  for  the  purpose  of  guarding 
against  injustice. — Small  v.  McChesney^  3  Cow.  19;  Clute  v. 
Clute^  2  Denio.  263.  We  think  that  a  sufficient  answer  to  this 
motion,  (t.  e.^  to  dismiss  the  appeal,  as  taken  too  soon).'' 

A  notice  of  appeal  and  undertaking,  given  before  the  actual 
entry  of  judgment  appealed  from,  and  which  described  that 
judgment  as  entered  on  the  day  of  trial,  the  undertaking  being 
given  only  for  the  amount  of  the  verdict,  have,  however,  been 
held  to  be  clearly  irregular. — Bradley  v.  Van  Zandt,  3  C.  R. 
217.    A  motion  to  dismiss  an  appeal,  on  the  ground  of  defects 
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of  this  or  any  other  nature,  cannot,  however,  be  entertained 
by  the  court  below ;  it  must  be  made  to  the  appellate  tribunal. 
Decisions  to  the  same  effect  as  the  above  were  made  in 
McMahon  v,  Harrison^  5  How.  860»  and  LenUJJum  v.  The  Mayer 
of  New  Tark,  S  Sandf.  S.  C.  R.  721  ;  1  C.  R.  (N.  S.)  111. 

An  appeal  could  not  be  converted  into  a  notice  of  rehearing 
under  the  old  practice,  on  a  motion  to  amend,  even  although 
the  mistake  had  arisen  from  the  misconception  of  counsel. — 
Wilson  v.  Onderdonk,  3  How.  819 ;  1  C.  R.  64.  See,  likewise. 
Church  V.  Rhjodes^  6  How.  281,  subsequently  cited. 

The  next  proceeding  to  be  considered,  in  reference  to  ap- 
peals in  general,  is  the  security  necessary  to  be  given  thereon. 
In  all  cases  where  that  appeal  is  to  the  Court  of  Appeals,  or 
from  the  judgment  of  an  inferior  to  that  of  a  superior  tribunal, 
the  first  description  of  security  below  mentioned  must  be  given, 
unless  waived  by  written  consent  on  the  part  of  the  respondent. 
This  was  also  the  case  under  the  Code  of  1849,  on  appeals 
from  a  single  judge  to  the  general  term  of  the  same  court.  On 
the  amendment  of  1851,  however,  the  appellant  was  relieved 
from  this  burthen,  security  being  no  longer  necessary  in  these 
cases,  as  regards  the  taking  of  the  appeal,  as  such.  If,  how- 
ever, a  stay  of  proceedings  be  required,  security  is  still  neces* 
sary  to  be  given,  as  after  detailed. 

In  appeals  from  orders  to  the  general  term,  security  is  not 
required.  See  cases  hereafter  cited  on  that  head.  This  prin- 
ciple does  not,  however,  hold  good  on  the  ulterior  appeal  from 
the  decision  of  the  latter  to  the  court  of  higher  jurisdiction,  if 
resorted  to. 

The  first  provision  in  relation  to  the  giving  of  security  on  an 
appeal,  when  taken,  is  that  contained  in  sec.  334,  which  runs 
as  follows : 

§  334.  To  render  an  appeal  effectual  for  any  purpose,  a  written  un- 
dertaking must  be  executed  on  the  part  of  the  appellant,  by  at  least 
two  sureties,  to  the  effect,  that  the  appellant  will  pay  all  costs  and 
damages  which  may  be  awarded  against  him  on  the  appeal,  not  ex- 
ceeding two  hundred  and  fifty  dollars ;  or  that  sum  must  be  deposited 
with  the  clerk  with  whom  the  judgment  or  order  was  entered,  to 
abide  the  event  of  the  appeal.  Such  undertaking  or  deposit  may  be 
waived  by  a  written  consent  on  the  part  of  the  respondent. 

Whatever  the  number  of  parties  to  a  suit,  and  though  an 
order  be  made  therein,  directing  the  payment  of  different  sums 
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of  money  to  difTerent  defendants,  such  order  will  be  considered 
as  only  one  judgment  for  the  purposes  of  appeal,  and  one  under- 
taking only,  under  this  and  the  section  next  commented  upon, 
will  be  necessary. — Smith  v.  In/nes^  2  Comst.  569,  4  How.  209. 

Where,  however,  an  appeal  had  been  taken  to  the  Court  of 
Appeals,  from  two  orders,  it  was  held  that  two  undertakings, 
in  two  hundred  and  fifty  dollars  each,  should  be  given  oader 
sec.  334 ;  and  that  one,  though  reciting  and  in  terms  embracing 
both  such  orders,  was  not  sufficient. — Schermerhom  v.  Anderson^ 
I  Comst.  430 ;  2  C.  R.  2. 

The  foregoing  undertaking  is,  as  above  shown,  obligatory  in 
every  case  in  which  security  is  not  expressly  waived  ;  and  no 
form  of  security  which  does  not  provide  as  above,  in  addition 
to  its  other  requisites,  will  be  available.    See  cases  cited  below. 

On  an  undertaking  being  given,  or  deposit  made,  as  above 
accompanied,  in  the  former  case,  by  the  affidavit  of  the  sureties 
as  subsequently  required,  the  appeal  may  then  be  looked  upon 
as  perfected,  so  far  as  regards  the  obtaining  a  revision  of  the 
judgment  pronounced,  subject  of  course  to  the  respondent's 
right  to  require  the  sureties  to  justify,  as  below  mentioned.— V. 
Firemen^s  Ins.  Co.  of  Albany  v.  Bay^  below  cited.  Where,  how- 
ever, a  stay  of  execution  on  the  judgment  is  desired,  the  follow* 
ing  further  conditions  must  be  complied  with. 

If,  however,  the  party  conclude  to  pay  the  judgment  instead 
of  giving  security,  his  right  to  appeal  will  not  be  impaired  by 
such  payment,  unless  it  have  been  made  by  way  of  compro- 
mise  and  agreement  to  settle  the  controversy. — WeUs  v.  Dan' 
forth,  IC.  R.  (N.S.)415. 

In  the  first  place,  sec.  335  provides  for  stay  of  execution 
upon  an  ordinary  money  judgment  as  follows : 

§  335.  If  the  appeal  be  from  a  judgment  directing  the  payment  of 
money,  it  shall  not  stay  the  execution  of  the  judgment,  unless  a  writ- 
ten undertaking  be  executed  on  the  part  of  the  appellant,  by  at  least 
two  sureties,  to  the  effect,  that  if  the  judgment  appealed  from,  or 
any  part  thereof,  be  affirmed,  the  appellant  will  pay  the  amount  di- 
rected to  be  paid  by  the  judgment,  or  the  part  of  such  amount  as  to 
which  the  judgment  shall  be  affirmed,  if  it  be  affirmed  only  in  part, 
and  all  damages  which  shall  be  awarded  against  the  appellant,  upon 
the  appeal. 

In  cases,  however,  of  appeal  from  a  single  judge,  to  the  gen- 
eral term  of  the  same  court,  a  discretionary  power  to  modify 
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the  security  to  be  given,  in  order  to  a  stay  of  proceedings,  is 
conferred  by  sec.  348,  as  hereafter  noticed. 

Where  an  undertaking  is  given  with  a  view  to  stay  proceed- 
ings as  above,  security  must  also  be  put  in  under  sec.  334,  or 
the  appeal  will  not  lie  at  all.  The  latter  is  required  in  every 
case.  Both  may  be  contained  in  the  same  instrument,  (see  sec. 
340,)  but  both  must  be  executed,  if  the  appellant  would  stay 
proceedings  on  the  judgment. — Wilson  v.  Allen,  3  How.  369  ;  2 
C.  R.  26 ;  7  L.  O.  286 ;  Langley  v.  Warner,  1  Comst.  606 ;  1  C. 
R.  1 1 1  ;  3  How.  363. 

The  amount  due  on  the  judgment  appealed  from,  must  be 
distinctly  stated  in  an  undertaking  of  this  nature,  in  order  to 
form  a  groundwork  for  the  necessary  affidavit  of  justification 
under  sec.  341. — Harris  v.  Bennet,  3  C.  R.  23. 

If  the  judgment  appealed  from,  direct  the  assignment  or  de- 
livery of  documents,  or  of  personal  property,  execution  will  not 
be  stayed  unless,  as  provided  by  sec.336,  the  things  required  to  be 
assigned  and  delivered  are  brought  into  court,  or  placed  in  the 
custody  of  such  officer  or  receiver  as  the  court  shall  appoint ; 
or  unless  an  undertaking  be  given  in  such  amount  as  the  court, 
or  a  judge  thereof,  or  county  judge  shall  direct,  to  the  effect 
that  the  appellant  will  obey  the  order  of  the  appellate  court, 
when  made. 

If  the  judgment  appealed  from,  direct  the  execution  of  a  con- 
veyance, or  other  instrument,  a  stay  will  not  be  effected  until 
such  instrument  shall  have  been  executed,  and  deposited  with 
the  clerk  of  the  court  with  whom  judgment  is  entered,  to  abide 
the  judgment  of  the  appellate  court ;   sec.  337. 

Where  the  sale  or  delivery  of  possession  of  real  property  is 
directed,  execution  will  not  be  stayed,  unless,  under  sec.  338, 
an  undertaking  be  given  to  the  effect  that,  during  the  pos< 
session  of  such  property  by  the  appellant,  he  will  not  commit, 
or  suffer  to  be  committed  any  waste  thereon,  and  that  if  the 
judgment  be  affirmed,  he  will  pay  the  value  of  the  use  and  oc- 
cupation  of  the  property,  from  the  time  of  the  appeal,  until  the 
delivery  of  possession  thereof  pursuant  to  the  judgment,  not 
exceeding  a  sum  to  be  fixed  by  a  judge  of  the  court  by  which 
judgment  was  rendered,  and  which  shall  be  specified  in  the 
undertaking.  When  the  judgment  is  for  the  sale  of  mortgaged 
premises,  and  the  payment  of  a  deficiency  arising^  upon  the 
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sale,  the  undertaking  shall  also  provide  for  the  payment  of  such 
deficiency. 

In  The  Firemeris  Ins,  Co,  of  Albany  v.  Bat/y  3  How.  424,2 
C.  R.  8,  it  was  decided  that,  in  cases  of  this  description,  the  un- 
dertaking as  above  prescribed  is  not  necessary,  as  regards  the 
actual  bringing  of  the  appeal.  If  the  undertaking  contains  all 
that  is  required  by  sec.  334,  the  appeal  will  be  eflTectual,  though 
proceedings  may  not  be  stayed. 

The  above  different  forms  of  proceeding  having  thus  been 
prescribed,  the  stay  obtainable  by  means  of  them  is  defined  in 
the  following  terms  by  sec.  339 : 

§  339.  Whenever  an  appeal  is  perfected  as  provided  by  sectioiu 
three  hundred  and  thirty-five,  ihree  hundred  and  thirty-six,  three 
hundred  and  thirty-seven,  and  three  hundred  and  thirty-eight,  it 
stays  all  further  proceedings  in  the  court  below  upon  the  judgment 
appealed  from,  or  upon  the  matter  embraced  therein ;  but  the  eourt 
below  may  proceed  upon  any  other  matters  included  in  the  acfioDt 
and  not  affected  by  the  judgment  appealed  firom.  And  the  court  he- 
low  may,  in  its  discretion,  dispense  with  or  limit  the  security  required 
by  sections  three  hundred  and  thirty-five,  three  hundred  and  thirty- 
six,  and  three  hundred  and  thirty-eight,  when  the  appoUant  is  an 
executor,  administrator,  trustee,  or  other  person  acting  in  another's 
right ;  and  may  also  limit  such  security  to  an  amount  not  less  than 
fifty  thousand  dollars,  in  the  cases  mentioned  in  sections  three  hon- 
hundred  and  thirty-six,  three  hundred  and  thirty-seven,  and  three 
hundred  and  thirty-eight,  where  it  would  otherwise,  according  to 
those  sections,  exceed  that  sum. 

It  will  be  seen  that,  under  the  last  clause  of  this  section,  the 
security  to  be  given  may  be  dispensed  with,  or  limited  by  the 
court  in  certain  cases.  This  provision  is  new,  and  was  in- 
serted for  the  first  time  on  the  amendment  of  1651.  See,  also, 
section  348,  as  to  the  special  powers  of  the  court,  to  limit  or 
modify  the  amount  of  the  security  to  be  given  upon  an  appeal 
from  a  single  judge  to  the  general  term,  as  before  noticed. 

In  Bulkely  v.  KeUUas,  3  Sandf.  S.  C.  R.  740,  1  C.  R.  (N,  S.) 
119,  it  was  held  that,  although  the  giving  of  security  stays  all 
proceedings  on  the  part  of  the  prevailing  party  to  enforce  a 
judgment,  or  even  from  obtaining  a  transcript  from  the  clerk  of 
the  court,  he  is,  nevertheless,  not  precluded  from  merely  filing 
a  transcript  already  obtained  by  him. 
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In  cases  not  falling  under  any  of  the  foregoing  categories, 
the  giving  of  the  undertaking  for  costs  under  sec.  334,  stays  all 
proceedings  in  the  court  below — except  only  that,  where  the 
judgment  directs  the  sale  of  perishable  property,  the  court 
below  may  order  that  property  to  be  sold,  and  the  proceeds 
thereof  to  be  deposited  and  invested,  to  abide  the  judgment  of 
the  appellate  court ;  sec.  343.  Where  this  is  desirable,  an  ap- 
plication to  the  court  must  be  made  in  a  regular  form  upon  no* 
tice,  unless  the  consent  of  the  adverse  party  be  obtained.  The 
surrogates  court  was  held  to  be  a  **  court  below,''  within  the 
meaning  of  this  section,  in  Anon.  3  C.  R.  69. 

The  nature  and  effect  of  the  different  undertakings,  on  which, 
as  above  stated,  the  appeal  may  be  grounded,  or  proceedings 
in  the  courts  below  may  be  stayed,  having  thus  been  particu-* 
larized ;  their  form,  and  the  disposal  of  them,  are  lastly  provided 
for  as  follows,  by  sections  340  and  343 ; 

§  340.  The  undertakings  prescribed  by  sections  334,  335,  336, 
and  338,  may  be  in  one  instrument  or  several,  at  the  option  of  the 
appellant ;  and  a  copy,  including  the  names  and  residences  of  the 
sureties,  must  be  served  on  the  adverse  party,  with  the  notice  of  ap- 
peal, unless  a  deposit  is  made,  as  provided  in  section  334,  and  notice 
tkereof  given. 

§  343.  The  undertaking  must  be  filed  with  the  clerk,  with  whom 
the  judgment  or  order  appealed  from  was  entered. 

The  undertaking  is,  however,  in  no  case,  to  be  of  any  effect, 
unless,  as  provided  by  sec.  341,  it  be  accompanied  by  the  affi- 
davit of  the  sureties,  that  they  are  each  worth  double  the  amount 
specified  therein. 

By  bringing  these  different  scattered  provisions  into  one 
view,  we  at  length  arrive  at  the  result  of  all  that  is  necessary, 
in  order  to  perfect  an  appeal  from  a  judgment,  when  duly  taken ; 
the  same  forms  being  applicable  to  an  appeal  to  the  court  of 
appeals  upon  an  order,  subsequently  passed  upon  by  the  general 

term. 

In  order  to  this  end,  the  following  requisites  must  be  complied 
witii,  in  all  cases : 

1.  A  notice  of  appeal  must  be  duly  served  on  the  clerk  of  the  . 
court,  and  on  the  adverse  party,  or  rather,  under  the  authority 
of  decisions  before  cited,  on  the  adverse  attorney. 

2.  An  undertaking  must  be  given,  comprising,  in  all  cases, 
the  security  required  by  sec.  834,  unless  a  deposit  be  made,  or 
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guch  security  be  waived,  as  prescribed  by  that  section.  The 
undertaking  so  given  must  also  include  the  further  requisites 
above  pointed  out,  in  those  cases  in  which  a  stay  of  proceed- 
ings is  sought,  according  as  those  requisites  are  applicable. 

3.  Affidavits  of  the  sureties  must  be  annexed  to  every  under- 
taking given,  of  whatever  nature. 

4.  Every  undertaking  given,  must  now,  under  Bule  76  of  the 
supreme  court,  be  duly  proved,  or  acknowledged  in  like  man- 
ner as  a  deed  of  real  estate.  See,  also,  Wibon  v.  AUen^  3  How. 
869,  &c.,  before  cited ;  Beech  v.  Southworth^  6  Barb.  S.  C.  R,  178, 1 
C.  R.  99,  and  Note  at  1  0.  R.  79,  in  relation  to  the  same  practice 
having  been  established,  before  the  making  of  the  rules  in  question. 

5.  The  original  undertaking  and  affidavits  must  be  filed  with 
the  clerk  of  the  court,  as  prescribed  by  sec.  343. 

6.  Copies  of  those  documents,  including  the  names  and  resi- 
dences of  the  sureties,  mus^  be  served  on  the  adverse  party ; 
or,  if  a  deposit  have  been  made,  notice  must  be  given  to  him  of 
that  deposit.  The  court  will  impose  costs  for  any  disregard  of 
this  section.— J%ecA  v.  Sauthtoorth,  1  C.H.  99;  6  Barb.  S.  C.R.  11^ 

The  ordinary  practice  is,  to  serve  the  notice  ofappeal,  and  to  file 
and  serve  a  copy  of  the  undertaking,  simultaneously ;  whicb  is, 
clearly,  the  most  convenient  and  advisable  practice,  where  practi- 
cable, though,  in  strictness,  not  absolutely  necessary,  especially  as 
regards  the  undertakings  with  a  view  to  the  stay  of  proceedings. 

An  undertaking  given  in  the  form  of  a  penal  bond,  was  held 
in  ConkUn  v.  Butcher^  5  How.  386,  to  be  good  uader  the  Code, 
no  particular  form  being  there  prescribed,  provided  that  under- 
taking substantially  conform,  to  all  the  conditions  above  required. 

In  Thomp$(m  v.  Blanchard,  4  How.  210, 2  Comst.  561,  it  was 
held  by  the  Court  of  Appeals,  that  an  appeal  must  be  considered 
as  **  perfected,"  within  the  meaning  of  Rule  2  of  the  rules  of  that 
court ;  when  the  notice  of  appeal  and  the  undertakings  required 
as  above,  or  such  of  them  as  may  be  applicable,  have  been 
given,  though  possibly  that  appeal  may  still  fail,  for  want  of 
subsequent  justification  by  the  sureties,  if  duly  excepted  to. 

The  provision  in  relation  to  justification  of  this  nature,  is  con- 
tained in  the  latter  portion  of  sec.  341,  and  runs  as  follows: 
"  The  respondents  may,  however,  except  to  the  sufficiency  of 
the  sureties  within  ten  days  after  notice  of  the  appeal ;  and, 
unless  they,  or  other  sureties,  justify  before  a  judge  of  the  court 
below,  or  s  county  judge,  as  prescribed  by  sections  195  and 
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I96y  within  ten  days  thereafter,  the  appeal  shall  be  regarded  as 
if  no  undertaking  had  been  given.  The  justification  shall  be 
upon  a  notice  of  not  less  than  five  days." 

The  sections  above  referred  to  are  primarily  applicable  to 
cases  of  arrest,  and  will  be  found  considered  in  a  subsequent 
chapter,  under  that  head.  They  provided  that  the  sureties  shall 
attend  at  the  time  and  place  mentioned  in  the  notice,  and  shall 
be  examined  upon  oath,  touching  their  sufficiency;  the  ex- 
amination to  be  reduced  to  writing,  and  subscribed  by  such 
sureties,  if  required  by  the  plaintiflf;  and  they  also  prescribe 
the  form  of  allowance  by  the  judge. 

The  usual  forms  of  a  notice  of  exception  to  the  sufllciency  of 
sureties,  and  also  of  the  notice  of  justification  by  them  will  be 
found  in  the  Appendix. 

A  notice  of  exception  to  *'  the  sufficiency  of  the  undertaking,'' 
instead  of ''  to  the  sufficiency  of  the  sureties,"  has  been  de- 
cided to  be  insufficient,  and  improper ;  and  a  motion  to  dismss 
the  appeal,  on  the  ground  that  sureties  so  excepted  to,  had  not 
justified,  was  denied  with  costs. — Young  v.  Colby ^  2  C.  R.  68. 

Where  notice  of  justification  is  served  by  mail,  it  must  be  for 
ten,  not  five  days,  although,  under  the  provision  that  such  jus- 
tification must  be  made  within  ten  days  after  notice  of  exception 
received,  it  may  be  impossible  so  to  give  it.  In  such  a  case, 
the  notice  must  either  be  served  personally,  or  an  order  must 
be  obtained,  extending  the  time. — Dresser  v.  Brooks,  5  How.  75. 
The  notice  being  irregular  in  that  case,  the  justification  was 
held  to  amount  to  nothing,  though  such  notice  had  been  given, 
immediately  on  the  receipt  of  the  notice  of  exception.  It  had 
been  given  for  seven  days,  all  that  remained  of  the  ten  allowed 
for  that  purpose.  This  decision  amounts  practically  to  a  pro- 
hibition of  service  of  such  a  notice  by  mail,  except  under  pe- 
culiar and  unlikely  circumstances,  unless  a  judge's  order  be 
previously  obtained. 

In  Rich  V  Beekman^  3  C.  R.  63,  it  seems  to  have  been  con^ 
sidered  that,  if  the  sureties  justify  in  double  the  amount  of 
the  judgment  appealed  from,  it  will  be  sufficient  for  all  pur- 
poses. Newton  v.  Harris^  however,  8  Barb.  S.  C.  R.  306,  1  C. 
R.  (N.  S.)  191,  is  authority  to  the  contrary  eflfect.  Such 
justification  will  be  sufficient  for  the  purpose  of  the  appeal  alone, 
but  it  will  not  avail  to  stay  proceedings,  unless  it  be  sufficiently 
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large  to  cover  the  judgment  under  sec.  SSS^  and  also  the  1250 
in  respect  of  costs,  as  provided  in  sec.  334.2 

Of  course,  if  the  sureties  fail  entirely  in  their  justificatioD^ 
the  appeal  becomes  a  nullity. — See  Thompson  v.  Bbmehardj  2 
Comst.  561 ;  4  How.  210.  A  partial  failure  may,  however,  only 
affect  it  as  regards  the  stay  of  proceedings.  Attention  must 
be  paid  to  the  periods  above  prescribed,  within  which  the 
notices  are  to  be  given,  as,  if  omitted,  the  right  to  except  on  the 
one  hand,  or  to  justify  on  the  other,  will  be  gone,  unless  ex- 
tended by  special  order.  If  the  sureties  fail  to  justify,  and 
the  appeal  fails  in  consequence,  it  would  seem  from  Ward  v. 
Sj/me,  4  Comst.  171  ;  1  C.  H.  (N.  S.)  266,  that  they  are  dis- 
charged from  all  liability. 

It  may  probably  be  held^  that,  on  an  appeal  from  the  decision 
of  a  court  of  limited  jurisdiction,  the  sureties  must  be  resident 
within  the  limits  of  that  jurisdiction. — V.  Herrick  v.  Tbyfor,  I C. 
R.  (N.  S.)  882,  (Note.) 

Considerable  liberality  has  been  shown  by  the  courts,  in  al- 
lowing amendments  in  the  securities  to  be  given  as  above. 

Some  question  arose,  however,  at  the  outset,  as  to  their  pow- 
ers in  this  respect.  Thus,  in  Langley  v  Wofmer^  1  Comst.  606, 
3  How  363,  1  C.  R.  Ill,  the  court  held  that  an  application 
of  this  nature  did  not  fall  within  the  authority  given  by  sec- 
tion 173,  and  leaVe  to  amend  was  therefore  refused.  In  that 
case,  the  amendment  sought  would  have  increased  the  liability 
of  the  sureties,  by  making  it  extend  to  costs  as  well  as  to  dam- 
ages, and  the  sureties  themselves  were  not  parties  to  the  ap- 
plication, which  fact,  and  the  ground  *^  that  the  court  cannot 
amend  a  contract,  without  the  consent  of  the  parties  to  it,"  ap- 
pears to  have  weighed  much  with  the  court,  in  coming  to  the 
decision  pronounced. 

In  Schermerhorn  v.  Anderson^  1  Comst.  430,  2  C.  R.  2,  an 
amendment  of  this  nature  was  granted  without  question,  and 
without,  as  it  would  seem,  any  consent  or  application  on  the 
part  of  the  sureties ;  the  amendment  there  being  of  a  nature  to 
diminish,  if  anything  the  liability  of  the  latter,  by  striking  oat 
of  their  undertaking  so  much  of  it  as  related  to  an  appeal  from 
an  order  of  special  term,  and  making  it  extend  to  one  from 
the  judgment  only. 

In  Wibtm  v.  AUm^  3  How.  369,  2  C.  R.  26, 7  L.  O,  286,  and 
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likewise  in  Beech  v.  &mihfvorihy  6  Barb.  S.  C.  R.  173,  1  C.  Rj 
99,  the  power  of  the  court  tp  amend  such  an  undertaking,  both 
under  the  Code  and  also  under  the  Revised  Statutes,  is  distinctly 
and  positively  asserted,  and  leave  to  do  so  was  given  accord* 
ingly.  It  may,  therefore,  be  considered  as  settled,  that  such  an 
undertaking  may,  as  a  general  rule,  be  amended,  on  sufficient 
cause  shown ;  but  that  if  such  amendment  be  of  a  nature  to 
impose  additional  liability  on  the  sureties,  it  cannot  be  made 
without  their  consent. 

In  Canklin  v.  Ihicher^  5  How.  386,  it  was  held  that  an  omis- 
sion to  comply  with  the  provisions  of  rule  76,  which  require  all 
undertakings  to  be  duly  acknowledged  before  a  commissioner 
of  deeds,  was  a  defect  which  might  be  supplied,  and  an  amend- 
ment in  that  respect  permitted,  on  terms. 

In  Rich  V.  Beekinany  2  C.  R.  63,  an  omission  to  file  and  serve 
the  affidavit  of  the  sureties  was  allowed  to  be  rectified,  and  the 
aflidavits  to  be  filed,  ^*  nunc  pro  twncy^*  under  sec.  827. 

Where  the  respondent  has  verbally  agreed  to  waive  security 
at  the  hearing,  and  has  omitted  to  object  to  the  appeal,  when 
made,  on  the  ground  that  such  security  has  not  been  given,  it 
vrould  seem  that  he  will  be  precluded  from  taking  the  objection 
at  a  later  period. — LentiVum  v.  The  Mayer  of  New  Torh^  3 
Sandf.  S.  C.  R.  721 ;  1  C.  R.  (N.  S.)  111. 

The  next  measure  to  be  pursued  by  the  appellant,  immedi- 
ately upon  the  service  of  the  notices  of  appeal  and  copy  of 
undertakingi  is,  in  all  cases  where  the  appeal  is  from  a  judg- 
ment, to  apply  to  the  clerk  of  the  court  for  a  regularly  certified 
copy  of  the  notice  of  appeal  and  judgment  roll,  as  required  by 
sec  328.  In  the  court  of  appeals,  a  similar  return  is  required 
in  cases  of  an  appeal  from  an  order,  consisting,  in  that  case,  of 
certified  copies  of  the  notice  of  appeal,  of  the  order  appealed 
fronr),  and  of  the  papers  on  which  the  court  below  acted  in  mak- 
ing that  order.  This  return  having  been  obtained  from  the 
clerk,  and  certified  under  the  seal  of  the  court,  must  be  trans- 
mitted to  the  clerk  of  the  appellate  court,  either  by  the  clerk 
of  that  in  which  the  judgment  or  order  is  entered,  or  else  by 
the  appellant's  solicitor,  which  last  is  the  more  usual  practice. 
Where,  however,  the  appeal  is  to  the  general  term  of  the  same 
court,  no  such  transmission  is  necessary.  The  return  must, 
however,  still  be  obtained,  for  the  purposes  of  the  case  to  be 
made  on  the  hearing. — See,  also.  The  People  v.  Baron^  6  How. 
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81 ;  1  C.  R.  (N.  S.)  405.  The  clerk's  fees,  at  the  rate  of  ten 
cents  per  folio,  for  the  copies  so  furnished,  must,  of  course,  be 
paid  by  the  appellant ;  the  provision  being  express,  that  such 
transmission  is  to  be  made  at  his  expense. 

In  the  supreme  court  rules,  no  special  time  is  limited  for  thin 
transmission,  in  cases  of  appeals  from  an  inferior  jurisdiction, 
though,  und^  the  express  wording  of  sec.  328,  it  must  be  done 
•*  forthwith."  Rule  11.  of  the  court  of  appeals  contains  a  spe- 
cific direction  as  follows,  in  relation  to  cases  before  that  tri- 
bunal : 

Rule  2.  The  appellant  shall  cause  the  proper  return  to  be  made 
and  filed  with  the  clerk  of  this  court,  within  twenty  days  after  the 
appeal  shall  be  perfected.  If  he  fail  to  do  so,  be  shall  be  deemed 
to  haye  waived  the  appeal ;  ard,  on  an  affidavit  proving  when  the  ap- 
peal was  perfected,  and  a  certificate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk,  dismiss- 
ing the  appeal  for  want  of  prosecntion,  with  costs ;  and  the  comi 
below  may  therenpon  proceed  as  though  there  had  been  no  appeal 

Of  course,  the  appellant  must  be  careful,  in  these  cases,  to 
comply  with  the  above  direction  to  the  letter. 

The  return  may  be  amended  in  matters  of  mere  form.— V. 
Lansing  v.  Russell,  4  How.  213.  In  rule  III.  of  the  court  of 
appeals,  special  provision  is  made  on  this  subject  as  follows : 

Rule  3.  If  the  return  made  by  the  clerk  of  the  court  below  shall 
be  defective,  either  party  may,  on  an  affidavit  specifying  the  defect, 
apply  to  one  of  the  judges  of  this  court  for  an  order  that  the  clerk 
make  a  further  return  without  delay. 

The  date  of  issue  of  the  appeal  will  be  that  of  filing  the  re- 
turn, in  all  cases  where  an  actual  transmission  of  that  return 
has  taken  place*  This  has  been  made  a  matter  of  express  pro- 
vision by  rule  VIII.  of  the  Court  of  Appeals,  and  likewise  by 
the  general  term  of  the  supreme  court  at  Albany,  2  C.  R.  41, 
which  rule  will  doubtless  be  adopted  by  the  other  districts. 
In  cases  of  appeal  from  a  lower  to  a  higher  branch  of  the  same 
court,  this  rule  cannot,  of  course,  apply,  and  the  date  of  issue 
will  then  be  that  of  the  service  of  the  notice  and  undertaking. 

The  next  subject  to  be  considered  is,  in  relation  to  the  time 
within  which  appeals  may  be  respectively  taken. 

The  appeal  from  an  inferior  to  a  superior  court  must,  as  pro- 
vided by  sec.  321,  be  taken  •*  within  two  years  after  the  judg- 
ment.'* 
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The  appeal  from  the  special  or  trial  term,  or  circuit,  to  the 
general  Term  of  the  same  court,  must,  under  sec*  333,  be  taken 
**  within  thirty  days  after  written  notice  of  the  judgment  or 
order  shall  have  been  given  to  the  party  appealing/'  In  the 
Code  of  1848,  the  time  allowed  was  only  ten  days,  instead  of 
thirty. 

It  will  be  observed  that,  in  the  last  of  these  cases,  written 
notice  of  the  judgment  or  order  is  essential  to  be  given  by  the 
prevailing  party ;  inasmuch  as  an  omission  on  his  part  to 
take  this  precaution,  is,  in  effect,  an  indefinite  extension  of  his 
adversary's  time  to  appeal.  It  is,  therefore,  essential  that  this 
notice  should  be  given,  and  given  in  writing,  in  all  cases,  and 
that  forthwith. 

Where,  however,  an  order  had  been  obtained,  slaying  pro- 
ceedings in  the  cause,  and  granting  time  to  prepare  a  case  or 
bill  of  exceptions,  it  was  held  that  the  plaintiflT  could  not  serve 
written  notice  for  the  above  purpose,  pending  such  stay,  and  an 
appeal  was  accordingly  sustained,  though  taken  more  than 
thirty  days  after  the  service  of  a  notice,  given  during  that  pen- 
dency. **The  notice  of  the  entry  of  judgment  was  a  proceed- 
ing in  the  cause,  which  was  prohibited  by  the  stay  of  proceed- 
ings." The  appeal,  so  taken,  was  accordingly  set  aside  as 
irregular,  upon  terms. — Bagley  v.  Smithy  2  Sandf.  S.  C.  R.  651. 

In  Benouil  v.  Harris^  2  Sandf.  S.  C.  R.  641,  2  C.  R.  71,  it  was 
also  held,  that  a  practical  extension  of  the  time  to  appeal  might 
be  effected,  by  suspending  the  entry  of  judgment ;  a  mere  stay 
of  proceedings  under  the  judgment,  when  entered  up,  will  not, 
however,  have  any  such  effect. 

The  question  as  to  the  period  from  which  the  two  years,  al- 
lowed by  sec.  331,  may  be  considered  as  having  commenced, 
is  one  that  has  given  rise  to  greater  difGculty. 

In  JBeniley  v.  Jones^  4  How,  335,  it  was  laid  down  that  every 
one  of  the  formalities  prescribed  in  sections  278,  280,  281,  and 
311,  must  have  been  strictly  complied  with,  before  the  time 
limited  for  the  appeal  from  a  judgment  can  be  considered  as 
running.  See,  to  the  same  effect.  Childs  v.  Oeraghiy^  8  L.  O. 
172. 

The  same  doctrine  is  incidentally  held  in  Benouil  v.  Harris^ 
2  Sandf.  S.  C.  R.  641 ;  2  C.  R.  71 ;  where  the  court  considered 
that  the  only  way  in  which  it  could  extend  the  time  for  an  ap- 
peal, must  be  to  suspend  the  entry  of  judgment.    In  strictness. 
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however,  that  doctrine  is  confined  to  the  case  of  an  appeal  lo 
the  general  term,  in  which,  such  suspension  would  clearly  have 
that  effect,  as  it  would  prevent  the  possibility  of  serving  the 
requisite  notice,  under  sec.  332. 

A  similar  expedient  to  the  above  was  suggested  by  the  su- 
preme court,  in  Church  v.  Rhodes,  6  How.  281,  and  leave  was 
given  to  the  defendant,  in  that  case,  to  move  to  have  the  plaia- 
tiff's  judgment  set  ^siAe  pro  formA^znA  immediately  re-entered, 
in  order  that  the  former  might  have  an  opportunity  of  review- 
ing such  judgment  by  way  of  appeal,  though  otherwise  too  late 
for  that  purpose.  An  application  on  his  part,  for  the  purpose 
of  obtaining  a  re-hearing,  under  sec.  272  of  the  Code  of  1849, 
had  been  made  in  due  course ;  but,  pending  that  application, 
and  before  its  hearing, the  amendments  of  1851  took  place;  and 
it  was  held  that  the  operation  of  those  amendments  was  not 
merely  to  repeal  the  remedy  in  question  for  the  future,  but  also 
to  sweep  away  all  inchoate  rights  in  that  respect,  under  the 
Code  of  1849,  and  to  render  invalid  any  inchoate  proceedings 
for  that  purpose,  commenced  under  that  measure,  even  though 
pending  at  the  time  of  its  amendment.  The  case  was  evidently 
a  hard  one,  and  the  court  were  accordingly  disposed  to  grant 
every  possible  facility,  with  a  view  to  prevent  the  defendant's 
right  to  a  review  from  being  lost,  by  the  operation  of  causes 
not  within  his  control.  Of  course,  it  would  be  the  height  of 
imprudence  to  calculate  upon  any  such  forbearance,  in  any  case 
not  presenting  the  same  extent  of  hardship. 

Directly  adverse  to  the  principles  laid  down  in  Bentley^. 
JoneSy  and  Renouil  v.  Harris^  are  those  enounced  in  the  case  of 
The  Bank  of  Geneva  v.  Hotchkiss,  6  How.  478,  1  C.  R.  (N.  S.) 
153,  in  which  it  was  held  that,  according  to  the  old  practice  on 
writs  of  error,  the  two  years  for  appealing  to  the  higher  juris- 
diction, must  be  considered  as  running  from  the  time  when 
judgment  is  pronounced,  without  regard  to  the  date  of  the  sub- 
sequent perfecting  of  that  judgment  by  the  due  filing  of  the 
judgment  roll.  The  judgment  is  defined  by  sec.  245,  to  be 
"  the  final  determination  of  the  rights  of  the  parties  to  the  ac- 
tion, and  that  final  determination  takes  place  when  such  judg- 
ment is  rendered.  The  entry  of  the  clerk  of  the  court  will 
show  the  date  of  this  final  determination,  if  made,  and  regulates 
the  time  allowed  for  appealing.''  As  being  a  decision  of  the 
highest  court  of  judicature,  this  case  is  conclusive,  and  there 
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seems  no  practical  hardship  in  the  doctrine,  the  period  allowed 
being  ample. 

A  similar  conclusion  is  come  to  in  the  recently-reported  case 
of  the  Woollen  Manufacturing  Company  v.  Toumsend,  1  C.  E.  (N. 
S.)  415,  where  it  was  held  ihat  the  time  for  appealing  to  the 
Court  of  Appeals,  begins  to  run  from  the  time  the  decree  ap- 
pealed from  shall  be  entered,  and  not  from  the  time  of  its  en- 
rolment. 

It  is,  however,  laid  down  with  equal  clearness,  in  The  Bank 
of  Geneva  v.  Hotchkiss,  that  an  appeal  cannot  be  actually  brought, 
until  the  costs  are  ascertained,  and  the  judgment  roll  filed  in 
the  action,  agreeably,  so  far,  to  the  view  in  Bentley  v.  Jonesy  as 
above  cited ;  and,  the  same  is  stated  to  have  been  decided  at 
the  last  term  of  the  Court  of  Appeals.  McMahon  v.  Harri- 
son,  5  How.  360,  in  which  an  appeal,  taken  before  the  amount 
of  costs  were  ascertained  and  the  judgment  roll  filed,  was  dis- 
missed on  the  ground  of  its  being  prematurely  taken,  is  doubt- 
less the  case  referred  to.  The  same  view  had  previously  been 
holden  in  Bradley  v.  Van  Zandt^  3  C.  R.  217;  see,  also,  Harris 
V.  Bennett^  3  C.  R.  23.  It  is  obvious  that  a  proper  undertaking 
cannot  be  drawn,  while  the  exact  amount  due  on  the  judgment 
remains  unascertained. 

If  any  delay  take  place  in  the  entry  of  judgment,  the  party 
desiring  to  appeal,  may  compel  the  other,  by  motion,  to  perfect 
his  judgment ;  and  his  proper  and  only  course  will  be  to  make 
an  application  for  that  purpose.  This  view  is  distinctly  held 
in  the  cases  of  The  Bank  of  Geneva  v.  EbtchkisSy  and  McMahon 
V.  Harrison^  above  cited ;  and  also,  in  Lentilhon  v.  The  Mayor 
of  NewTarh,  3  Sandf.  S.  C.  R.  721 ;  1  C.  R.  (N.  S.)  111. 

Another'  question  on  which  some  difierence  of  opinion  has 
occurred,  is,  as  to  whether  the  courts  do  or  do  not  possess  the 
power  of  extending  the  period  within  which  an  appeal  must  be 
taken.  Viewed  by  itself,  the  ample  authority  conferred  by  sec. 
174,  (sec.  173  in  the  Code  of  1849,)  would  seeaifprirndfade^  to 
be  suflicient,  even  for  this  purpose ;  but,  on  the  other  hand,  **  the 
time  within  which  an  appeal  must  be  taken,"  is  expressly  ex- 
cepted in  sec.  405,  from  the  general  powers  thereby  conferred 
for  enlarging  the  time  in  relation  to  proceedings  in  general. 

In  Traver  v.  Silvemail^  2  C.  R.  96,  it  was  stated  by  the  court, 
incidentally,  (the  point  not  being  immediately  in  question,)  that 
the  discretion  of  the  court,  under  section  173  of  1849,  above  re- 
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ferred  to,  extended  so  far  as  to  ^'  allow  an  indefinite  enlarge- 
ment of  the  time  to  appeal,  and  even  to  permit  an  appeal  to  be 
made,  at  any  time  after  the  expiration  of  the  time  prescribed 
by  the  Code." 

In  Orittenden  v.  Adams,  5  How.  310,  1  C.  R.  (N.  S.)  21,  the 
same  doctrine  is  broadly  and  unequivocally  laid  down;  and  it 
was  held  that  the  limitation  in  sec.  405,  was  confined  by  its 
language  to  orders  made  by  a  judge  out  of  court,  and  had  no 
influence  in  derogation  from  the  powers  possessed  by  the  court 
itself,  under  sec.  173  of  1849.  The  actual  decision  in  that  case, 
proceeded,  however,  on  another  ground,  after  adverted  to. 

The  weight  of  adverse  authority,  in  opposition  to  this  con* 
elusion,  seems  overwhelming.  Under  the  Code  of  1846,  it  was 
distinctly  held,  in  the  following  cases,  that  the  time  for  appeal- 
ing can  in  no  case  be  enlarged. —  WestcoU  v.  Phxtt^  1  C.  E.  100; 
Schermerhorn  v.  The  Mayor  of  New  York,  3  How.  264 ;  Burdiv. 
Newberry,  3  How.  271  ;  Wilson  v.  Onderdonk^  3  How.  319; 
Sheldon  v.  Barnard^  3  How.  423 ;  Purdy  v.  Harrison,  1  C.  R. 
54 ;  and  Alien  v.  Ackley  4  How.  5.  See,  also,  a  number  of 
cases  under  the  former  practice,  cited  in  the  dififerent  reports. 

In  Critlenden  v.  Adams^  it  was  nevertheless  considered,  that 
the  efifect  of  these  decisions  was  impaired  by  the  increased 
powers  conferred  on  the  court,  by  means  of  the  amendmeDts 
of  the  section  in  question,  in  the  measure  of  1849.  The  authori- 
ties establishing  the  contrary  doctrine,  and  confirming  the  view 
taken  in  the  decisions  last  referred  to,  are,  however,  equally 
conclusive  under  the  amended,  as  under  the  original  measure. 

The  leading  case  on  the  subject  is  Renouil  v.  Harris^  2  Sandf. 
S.  C.  R.  641,  2  C.  R  71,  which  lays  down  the  views  of  the 
general  term  of  the  superior  court  as  follows  :  **  We  have  come 
to  the  express  conclusion,  that  we  have  no  power,  in  any  way, 
to  enlarge  the  time  within  which  a  party  must  appeal,  either 
by  an  express  order,  or  by  an  order  operating  collaterally." 
*'  It  is  well  settled  that,  where  a  statute  prescribes  a  time  for 
doing  any  act,  the  adt  must  be  done  within  that  time,  or  not  at 
all,  as  the  court  has  no  power  to  extend  the  time."  "  We  see 
no  mode  of  escaping  the  express  provisions  of  the  law,  for  the 
Code,  besides  providing  within  what  time  the  appeal  shall  be 
brought,  in  a  subsequent  section,  (sec.  405),  expressly  excepts 
from  the  court  the  power  to  enlarge  the  time  for  brmging  an 
appeal,  making  it  abundantly  clear  that  it  was  the  intention  of 
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the  legislature  to  preclude  the  court  from  extending  the  time 
within  which  an  appeal  may  be  brought.^ 

The  same  view  is  taken  in  BoweU  v.  McCkyrmwJc^  5  How. 
337 ;  and  most  decidedly  in  Enos  v.  Thomas^  5  How.  361,  1 
C.  B.  (N.  S.)  67 — a  decision  of  general  term  of  the  supreme 
court,  (Parker,  J.,  however,  dissenting,)  and  it  was  again  acted 
upon  in  Lindsey  v.  Almy^  1  C.  R.  (N.  S.)  139. 

In  Benouil  v.  Harris^  it  was  also  held  that  an  order,  actually 
staying  proceedings  on  the  judgment,  pending  a  motion  to  set 
it  aside  as  irregular,  has  no  efiect  upon  the  limitation  of  the  time 
for  an  appeal.  "If,**  the  court  said,  **a  party  moves  to  set 
aside  a  proceeding  for  irregularity,  and  he  fails  in  that  motion, 
he  is  then  in  the  same  position  as  if  no  such  motion  had  been 
made ;  and  if,  during  the  pending  of  the  motion,  the  time  to  ap- 
peal expires,  (the  party  having  taken  the  option  to  move  to  set 
aside  the  proceeding  for  irregularity,  instead  of  bringing  his 
appeal,)  the  right  of  appeal  will  be  lost/' 

The  above  series  of  decisions  were  all  applicable  to  the  case 
of  a  party  who  had  taken  no  step  whatever  with  a  view  to 
commence  an  appeal,  within  the  period  of  limitation,  but  who 
afterwards  applied  for  relief  under  sec.  174.   Where,  however, 
a  notice,  however  imperfect,  has  been  actually  served,  the  case 
18  different ;  and  the  power  of  the  court  to  permit  an  amend- 
ment, as  conferred  by  sec.  327,  comes  into  operation.    *'  Under 
that  section  the  court  have  power  to  allow  almost  any  amend- 
ment, provided  any  step  has  been  taken,  within  thirty  days,  on 
which  to  found  an  amendment." — Enosy.  Thomas.  5  How.  361, 
1  C.  B.  (N.  S.)  67,  above  cited.     The  actual  decision,  in  Crit- 
tenden V.  Achmsy  5  How.  310,  1  C.  B.  (N.  S.)  21,  seems  sus- 
tainable on  this  last  ground,  although  the  dictum  in  that  case, 
above  commented  upon,  must  be  considered  as  overruled. 
The  party  had  there  served  his  notices  of  appeal  by  mail,  in 
time  as  to  the  adverse  attorney,  but  too  late  as  to  the  clerk  of 
the  court,  under  an  erroneous  supposition  that  the  powers  of 
the  Code,  in  relation  to  service  of  that  nature,  extended  to  both 
cases.    An  actual  step  on  which  to  found  an  amendment,  under 
sec.  327,  had  therefore  been  taken,  and  bond  fide  taken,  in  that 
case,  on  which  ground  indeed  the  decision  mainly  proceeded. 

The  general  result  of  the  above  considerations  demonstrates, 
most  forcibly,  the  great  importance  of  taking  immediate  steps 
for  the  giving  of  a  notice  of  appeal,  and  of  perfecting  the  neces- 
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sary  security  under  sec.  334,  under  any  circumstances,  and  in 
every  case,  whatever  other  proceedings  may  also  be  in  con- 
templation ;  and  this,  especially,  in  reference  to  those  decisions 
as  to  which  the  short  term  of  notice  is  applicable. 

The  notice  of  appeal  being  given,  and  the  appeal  perfected  as 
above,  it  is  necessary,  in  all  appeals  whatever  to  the  Court  of 
Appeals,  and  likewise  in  those  to  the  general  Term  from  judg- 
ments^ whether  of  an  inferior  or  of  the  same  court,  that  a  case 
should  be  prepared  and  printed.  It  would  seem  that  this  is  not 
necessary  on  appeals  from  an  order  to  the  general  Term,  undw 
sec.  349,  although,  even  in  those  cases,  it  is  a  convenient  and 
usual  practice  to  prepare  one. 

In  the  Court  of  Appeals,  the  case  so  made  must,  under  Rule  V. 
of  that  court,  *'  consist  of  a  copy  of  the  return  of  the  clerk,.and  the 
reasons  of  the  court  below  for  its  judgment,  if  the  same  can  be 
procured.  If  the  case  is  voluminous,  an  index  to  the  pleadings,  ei- 
hibits,  depositions,  and  other  principal  matters  shall  be  added."  K 
a  written  opinion  have  been  delivered  by  the  court  below,  a  copy 
must  be  accordingly  procured  from  the  judge  or  clerk  of  the 
court,  and  the  usual  fees  paid  thereon.  If  no  written  opinion 
have  been  given,  it  seems  unnecessary  to  annex  the  reasons, 
though,  if  a  note  of  them  have  been  taken,  it  may  be  done. 

The  case  for  the  general  Termof  the  supreme  court,  or  other  co- 
ordinate jurisdiction,  must,  under  rule  32,  consist  of  ^'  a  certified 
copy  of  the  judgment  roll,  together  with  a  case,  stating  the  time 
of  the  commencement  of  the  suit,  and  of  the  service  of  the  re- 
spective pleadings,  the  names  of  the  original  parties  in  full,  the 
change  of  parties,  if  any  has  taken  place  pending  the  suit,  and 
a  very  brief  history  of  the  proceedings  in  the  cause ;  and  contain- 
ing an  abstract  of  the  pleadings,  not  exceeding  one-sixth  of  the 
number  of  folios  contained  in  the  original  pleadings  respectively, 
to  which  shall  be  added  the  reasons  of  the  court  below  for  its 
judgment,  if  the  same  can  be  procured.'^  See  observations  on 
this  point,  in  preceding  clause.  It  is  not  actually  prescribed 
that  a  copy  of  the  notice  of  appeal  should  form  part  of  this  do- 
cument, but  it  is  evident  that  it  ought,  in  all  cases,  to  be  in- 
serted, as  in  the  Court  of  Appeals,  where  it  forms  a  component 
part  of  the  return  from  the  court  below.  It  is  clearly  indispen- 
sable for  the  due  information  of  the  court  Where  the  case  is 
very  voluminous,  an  index,  of  the  description  required  by  the 
Court  of  Appeals,  will  be  a  highly  convenient  appendage,  though 
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not  in  strictness  requisite.  The  clerk's  return  is,  on  the  con- 
contrarV)  vitally  essential  in  all  cases,  and,  if  it  be  not  inserted, 
the  appeal  cannot  be  heard. — ThePeoph  v.  Barcn^  6  How.  61  ; 
1  C.  R.  (N.  S.)  406. 

In  appeals  from  orders  to  the  general  Term,  the  preparation 
of  a  printed  case  appears  not  to  be  strictly  necessary,  though  an 
usual  and  convenient  practice.  Where  made,  it  is  evident  that 
such  case  should  consist  of  the  same  papers  as  are  required  to 
be  comprised  in  the  return  to  the  Court  of  Appeals,  if  the  mat- 
ter be  carried  up  to  that  jurisdiction,  viz.  :  of  certified  copies  of 
the  notice  of  appeal,  the  order  appealed  from,  and  the  papers 
on  which  the  court  below  acted  in  making  the  order.  If  any 
reasons  of  the  court  below  for  its  conclusion  have  been  delivered 
in  writing,  they  should  be  added.  If  a  printed  case  be  not  made 
out,  a  suflicient  number  of  copies  of  the  above  papers  should, 
at  all  eventfl,  be  in  readiness  for  the  use  of  the  judges,  and,  un- 
der rule  35,  a  copy  of  them  should  be  served  upon  the  ad- 
verse party,  at  the  time  the  notice  of  argument  is  given. 

In  the  Court  of  Appeals,  the  case  thus  made  must  be  com- 
pleted, and  three  copies  thereof  must  be  served  on  the  attomies 
of  the  respondent,  within  forty  days  after  the  appeal  is  per- 
fected— i. «.,  within  forty  days  from  the  lodgement  of  the  notice 
of  appeal  and  undertaking  with  the  clerk  of  the  court  below. 
If  not,  the  appeal  will  be  considered  as  waived,  and  the  re- 
spondent will  be  entitled  to  enter  an  order  of  course,  dismissing 
it.  See  this  subject  further  considered,  under  the  head  of  Court 
of  Appeals. 

In  the  supreme  and  co-ordinate  courts,  a  different  rule  ob- 
tains, and  the  case,  on  appeal  from  a  judgment,  must,  under 
rule  32,  be  prepared  and  printed,  and  three  copies  served  on 
the  adverse  attorney,  before  noticing  the  appeal  for  trial.  If 
the  appellant  neglect  to  do  so,  his  adversary  may  move  for  a 
dismissal.  See  further,  under  the  head  of  Appeals  from  Judg- 
ments to  the  General  Term. 

The  mode  of  printing  the  cases,  to  be  made  as  above,  is 
identically  the  same  in  both  jurisdictions.  It  is  prescribed  by 
rule  6  of  the  Court  of  Appeals,  and  rule  38  of  the  supreme 
court,  *^totidem  verbis"  except  two  merely  verbal  variations. 
The  former  rule  runs  as  follows ; 

Bulk  VI.  All  oases  and  points,  and  all  other  papers  famished  to 
the  court  in  calendar  causes,  shall  be  printed  on  white  writing  paper. 
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with  a  margin  on  the  outer  edge  of  the  leaf,  not  less  tiian  one  and  i 
half  inch  wide.  The  printed  page,  exclnaiTe  of  any  narginsl  note 
or  reference,  shall  be  seven  inches  long,  and  three  and  a  half  inohes 
wide.  The  folio,  numbering  from  the  commencement  to  the  end  of 
the  case,  shall  be  printed  on  the  oater  margin  of  the  page. 

Of  course  these  directions  must  be  strictly  adhered  to.  At 
least  twenty-five  copies  should  be  struck  off  in  every  instance. 
In  the  Court  of  Appeals,  sixteen  are  absolutely  necessary ;  in  the 
supreme  court  six,  at  the  least.  As  to  the  disposition  of  these 
copies,  see  hereafter,  under  the  proper  head. 

The  same  rules  as  to  printing,  &c.,  must  be  observed  in  refer- 
ence to  the  points  to  be  made  out  on  the  hearing,  which  must 
be  prepared,  in  all  instances  where  a  printed  case  is  required 
as  above ;  but  with  this  material  difference,  that  points  must  be 
prepared  and  printed  by  both  parties,  whereas  the  preparation 
of  the  case  rests  exclusively  with  the  appellant.  These  docu- 
ments must,  under  rule  9  of  the  Court  of  Appeals,  and  rale  32 
of  the  supreme  court,  contain  ''the  points  on  which"  the 
**  party ''  intends  to  rely,  with  a  reference  to  the  authorities 
which  he  intends  to  cite,  and,  by  rule  10  of  the  former,  and  84 
of  the  latter  tribunal,  it  is  thus  provided  : 

In  eases  where  it  may  be  necessary  for  the  ooort  to  go  into  an  ex- 
tended examination  of  evidence,  each  party  shall  briefly  state  npoo 
his  printed  points,  the  leading  facts  which  he  deems  established, 
with  a  reference  to  the  folios  where  the  evidence  of  such  facts  mty 
be  found.  And  the  court  will  not  hear  an  extended  discussion  upon 
any  mere  question  of  fact. 

These  documents  need  not  be  prepared  until  immediately 
before  the  hearing,  nor  need  they  be  furnished  to  the  opposing 
counsel  until  the  actual  commencement  of  the  argument ;  and, 
indeed,  to  do  so  previously,  unless  by  mutual  arrangement, 
would  be  scarcely  prudent.  They  must,  however,  be  ready 
and  be  served  at  that  time,  or  else  judgment  may  be  taken  by 
default,  on  the  ground  of  such  neglect. 

Although  the  points  in  question  must  be  printed,  written 
corrections,  to  a  reasonable  extent,  are  universally  allowed 
to  be  made  in  them,  before  their  service  as  above  direct- 
ed. Once  served,  however,  they  are  of  necessity  binding, 
and  counsel  will  not  then  be  permitted  to  enter  into  ar- 
guments, or  cite  authorities  not    disclosed    upon  them>  or 
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not  Strictly  responsive  to  those  adduced  by  the  adverse  party. 
Of  course,  however,  a  strict  observance  of  this  rule  rests  en- 
tirely in  the  discretion  of  the  court. 

The  mode  of  service  of  notice  of  argument,  and  of  placing 
the  appeal  on  the  calendar,  will  be  considered  in  the  subse- 
quent chapters,  under  the  head  of  each  different  jurisdiction. 

In  each,  criminal  cases  are  entitled  to  preference,  and  may, 
in  the  Court  of  Appeals,  be  moved  out  of  their  order  on  the 
calendar,  under  rule  13. 

By  C.  128  of  the  laws  of  1850,  a  similar  preference  is  pro- 
vided for,  with  reference  to  proceedings  taken  by  the  Attorney 
Genera],  under  the  resolution  of  6th  April,  1848,  for  the  pur- 
pose of  impeaching  manorial  titles  where  practicable.  Under 
rule  45  of  the  supreme  court,  cases  on  certiorari  to  remove 
interlocutory  proceedings  of  subordinate  courts,  when  placed 
on  the  calendar  of  a  general  Term,  are  entitled  to  a  similar  pre- 
ference,  any  morning  during  the  first  week  of  Term. 

The  course  of  hearing  in  the  different  courts,  will  be  found 
under  the  proper  heads,  in  the  succeeding  chapters.  The 
course  to  be  pursued  on  an  adverse  dismissal  of  an  appeal, 
will  be  also  there  treated.  It  may,  however,  be  here  remarked, 
in  relation  to  all  proceedings  of  this  nature,  without  reference 
to  the  peculiar  jurisdiction  by  which  they  may  be  cognizable, 
that  it  is  competent  for  an  appellant  to  dismiss  his  own  appeal, 
if  thought  advisable.  In  order  to  do  so,  he  must  enter  an  order 
to  that  effect,  and  must  pay  the  respondent's  costs.  A  mere 
notice,  or  the  entry  of  an  order  without  such  payment,  is  a  null- 
ity, and  may  be  so  treated  by  the  respondent. — Burnett  v.  Hark- 
nesSf  4  How.  158.  Nor  can  a  party  whose  appeal  has  been  dis* 
nussed,  commence  a  fresh  one,  until  the  costs  of  the  former 
have  been  paid. — Dresser  v.  Brooks^  5  How.  75. 
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CHAPTER    IV. 


OF  APPEALS  FROM  ORDERS  TO  THE  GENERAL  TERM. 


This  branch  of  appeals  relates  solely  to  the  revision  of  the 
order  of  a  single  judge,  on  an  interlocutory  proceeding,  by 
the  full  bench  of  the  same  court  When  carried  beyond  the' 
latter  to  the  court  of  appeals,  the  proceeding  assumes  another 
shape,  and,  as  such,  will  be  hereafter  treated. 

The  consideration  of  this  branch  of  the  subject  naturally 
divides  itself  into  two  heads : 

1.  The  appealability  or  non-appealability  of  orders  so  {pro- 
nounced ;  and, 

2.  The  course  to  be  pursued  on  the  appeal  therefrom. 

An  ex  parte  order,  made  out  of  court  without  notice,  cannot 
be  made  the  subject  of  a  regular  appeal. — Savage  Y.BebfeOt^ 
How.  276 ;  1  C.  R.  42 ;  Lindsay  v.  Sherman^  6  How.  808 ;  1 
C.  R.  (N.  S.)  25.  The  course  to  be  pursued,  under  these  cir- 
cumstances, is  clearly  pointed  out  by  sec.  324,  as  follows: 

§  324.  An  order,  made  out  of  court,  without  notice  to  the  advene 
party,  may  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it,  or  may  be  vacated  or  modified  on  notice,  in  the  manner  in 
which  other  motions  are  made. 

In  Lindsay  v.  Shermany  above  cited,  it  was  considered  that 
an  application  to  vacate  an  order  upon  notice,  may  be  made  at 
once,  without  a  previous  application  to  the  judge  by  whom  it 
was  originally  granted.  See,  likewise,  to  the  same  effect, 
Blake  V.  Locey,  6  How.  108. 

The  application  to  the  judge  who  made  the  order,  to  vacate 
it  without  notice,  seems  only  applicable  to  an  order  of 
course.  In  all  cases  where  such  order  in  any  manner  involves 
the  merits,  a  motion  upon  the  usual  notice  is  evidently  the 
more  proper  course.  Thus,  it  has  been  held  that  an  injunc- 
tion order  cannot  be  dissolved,  on  motion  without  notice  un- 
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der  this  section,  even  by  the  jadge  who  made  it  The  case  is 
governed  by  sec.  225.  See  Mills  v.  Thursby^  1  C.  R.  121 » 
where  an  injunction  so  vacated  was  restored. 

This  section  does  not  apply  to  an  order,  made  out  of  court, 
but  upon  notice  to  the  adverse  party. — FoUeU  v.  TFaed,  8  How. 
360.  It  must  be  looked  upon  as  an  order  of  special  term,  and 
an  appeal  may  therefore  be  taken  to  it,  if  otherwise  admissible. 
This  point  is  clear,  under  sec.  350  of  the  measure  as  it  now 
stands. 

In  Nicholson  v.  Dunham,  2  Sandf.  S.  C.  R.  636,  1  C.  R.  119, 
it  was  also  held  that  an  appeal,  will  lie  from  an  order  made  at 
Chambers,  as  well  as  from  one  at  special  term. 

Although,  too,  an  order  originally  granted  out  of  court  with- 
out notice,  is  not  appealable,  an  order  refusing  to  vacate  or 
modify  such  order,  on  a  motion  founded  on  notice  to  the  adverse 
party,  is  so  reviewable. — V.  Savage  v.  Bdyea^  above  cited  ;  and 
the  question,  if  of  sufficient  importance,  may  always,  in  that 
shape,  be  carried  up  to  the  general  term.  See,  likewise,  on  a 
similar  point,  the  recent  decision  of  Conway  v.  HUchins,  9  Barb. 
S.  O.  R.  378. 

The  appealability  of  orders  under  the  Code,  is  governed  by 
sections  349  and  350,  which  run  as  follows : — The  courts  there 
referred  to,  being  ^  the  supreme  court,  the  superior  court  of 
the  city  of  New  York,  and  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  and  the  manner  and  time 
being  those  specifically  laid  down  in  the  last  chapter. 

§  349.  An  appeal  may,  in  like  manner,  and  within  the  same  time,  be 
taken  from  an  order  made  at  a  special  term,  or  by  a  single  judge  of 
the  same  court,  or  a  county  or  a  special  county  judge,  in  any  stage 
of  the  action,  including  proceedings  supplementary  to  the  execution, 
and  may  be  thereupon  reviewed  in  the  following  cases : 

1.  When  the  order  grants  or  refuses,  continues  or  modifies,  a  pro- 
visional remedy. 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains  or 
overrules  a  demurrer. 

3.  When  it  involves  the  merits  of  the  action,  or  some  part  thereof, 
or  affects  a  substantial  right 

4.  When  the  order  in  effect  determines  the  action,  and  prevents  a 
judgment  from  which  an  appeal  may  be  taken. 

5.  When  the  order  is  made  upon  a  summary  application  in  an 
action  after  judgment,  and  affects  a  substantial  right. 
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§  350.  The  last  section  shall  include  an  order  made  oat  of  court 
upon  notioe ;  but  in  suoh  ease  the  order  must  be  first  entered  with 
the  clerk.  And,  for  the  purpose  of  an  appeal,  any  party  affected  by 
such  order,  may  require  it  be  entered  with  the  clerk|  and  it  shall 
be  entered  accordingly. 

The  phraseology  of  the  former  of  these  sections,  has  been 
slightly  extended,  and  rendered  on  the  whole  more  definite,  by 
the  recent  amendment. 

In  the  court  of  common  pleas  it  has  been  held  that,  independ- 
ent of  the  above  provisions,  the  povirers  of  the  court  to  allow  a 
rehearing  before  the  full  bench,  as  under  the  former  practice, 
are  still  existent.  In  Perry  v.  Moare^  8  C.  R.  221,  this  doctrine 
vras  enounced  by  Woodrufi^  J.,  as  follows : — ^*  I  think  that  the 
power  of  the  court  to  allow  a  rehearing,  before  a  foil  bench,  of 
an  order  by  a  single  judge  at  special  term,  is  still  subsisting, 
and  that  such  rehearing,  where  granted,  is  not  an  appeal  under 
the  Code.  It  is  not,  however,  a  matter  of  right,  except  when 
the  order  is  appealable  from  under  sec.  349,  and  should  only  be 
allowed  in  cases  of  importance  and  doubt." 

The  views  thus  stated,  have  since  been  carried  out  by  the 
following  general  rule,  adopted  by  the  court  in  question  ;  Vi  3 
C.  R.  236.  It  will  be  observed,  however,  that  the  position 
taken  in  Pern/  v.  Moore^  is  receded  from,  so  far  as  regards  orders 
appealable  under  sec.  340 : 

^^  For  the  purpose  of  regulating  the  review  of  questions  of  practice 
decided  by  a  single  judge,  the  court  adopt  the  following  rule  : 

^^  Upon  the  decision  of  motions,  made  before  a  single  judge,  at 
chambers,  or  at  special  term,  in  cases  in  which  no  appeal  is  allowed 
by  sec.  349  of  the  Code,  the  judge  may,  if  he  deem  the  question  of 
such  importance  and  doubt  as  to  render  a  review  by  the  general 
term  proper,  give  a  cerUficate  thereof,  and  the  party  desiring  such 
review  shall,  within  six  days  after  the  decision  of  such  notice,  pro- 
cure such  certificate,  and  serve  a  copy  thereof,  with  a  motion  of  hear- 
ing for  the  next  general  Term  for  which  the  same  can  be  noticed, 
and  thereupon  such  motion  shall  be  brought  on  and  submitted  for 
review,  on  written  points,  to  be  shown  to  the  opposite  counsel,  and 
then  handed  to  the  court. 

'^  Such  certificate  shall  not  operate  as  a  stay  of  proceedings,  unless 
such  stay  of  proceedings  be  expressly  ordered. 

**  March  22, 1851.  (By  the  Court") 

In  BddM  v.  Stickles,  4  How.  482,  it  is  laid  down  as  ihe  ooneltt* 
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sion  come  to  by  the  general  Term  of  the  supreme  court  of  the  sec- 
ond district,  with  a  view  to  settling  their  practice ;  that  the  provi^ 
sions  of  sec.  349  and  850  are  only  applicable  to  appeals  from  orders 
or  judgments,  in  civil  actions,  and  diat  those  in  special  proceedings 
are  not  r^ulated  by  sec.  849,  but  depend  upon  the  pre-existing 
laws  and  practice.  That,  consequently,  in  all  proceedings  of  an 
equitable  nature,  which,  under  the  former  practice,  would  have 
come  under  the  cognizance  of  a  vice-chancellor,  with  an  appeal  to 
the  chancellor,  an  appeal  now  lies  from  the  decision  of  a  single 
judge,  to  the  general  Term.  But,  where  the  special  proceeding  is 
of  such  a  nature  as  not  to  fall  within  the  jurisdiction  of  the  former 
court  of  chancery,  then,  as  a  general  rule,  no  appeal  lies.  The 
exceptions  are,  where  such  an  appeal  is  expressly  given  by  statute, 
or  existed  under  the  former  practice  of  the  supreme  court.  An 
order  in  relation  to  a  provisional  remedy,  does  not  fall,  however, 
under  the  foregoing  category.  It  is  not  a  ^^  special  proceeding." 
— Oenin  v.  Tompkins^  1  C.  R.  (N.  S.)  416. 

Proceeding  to  consider  the  appealability  or  non-appealability  of 
orders,  in  the  serial  arrangement  laid  down  in  sec.  349,  as  above 
cited,  the  first  criterion  of  appealability  is, 

"  When  the  order  grants  or  refuses,  continues  or  modifies,  a 
provisional  remedy." 

This  clause  substantially  existed  in  the  Code  of  1849,  though, 
on  both  the  recent  amendments,  its  phraseology  has  been  modified. 

The  wording  of  this  part  of  the  section,  as  now  finally  settled,  is 
clear  and  comprehensive,  and  seems  to  put  the  question  beyond 
doubt.  Under  the  original  Code,  it  was  otherwise. — ^V.  Shdchn  v.  « 
Weeks,  2  Barb.  S.  C.  R.  532 ;  1  C.  R.  87.  Morgan  v.  Avery,  T 
Barb.  S.  C.  R.  656,  2  C.  R.  91,  was  an  instance  of  this  jurisdic- 
tion being  exercised  under  the  Code  of  1849,  in  the  case  of  attach- 
ment. 

In  Abbey  v.  Abbey^  6  How.  840,  (Note)  it  was  held  that  an  or- 
der granting  temporary  alimony,  was  not  appealable  from  in  any 
shape.  It  was  not  a  provisional  remedy  within  the  sense  of  the 
Code,  nor  did  it  involve  the  merits.  It  was  a  matter  purely  rest* 
ing  in  the  discretion  or  favor  of  the  court.  Another  appeal  in 
respect  of  an  order  granting  a  consequent  attachment,  was  dis- 
missed on  the  same  ground. 

In  these  cases,  however,  the  right  to  a  review,  if  obtainable,  would 
seem  to  terminate  with  the  decision  of  the  general  Term.  See,  here- 
after, under  the  head  of  Court  of  Appeals ;  and  see,  also,  Vcm 
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DeuxUer  y.  Eelsey,  1  ComBt.  588  ;  8  How.  838 ;  2  C.  R.  3;  a&d 
Sdden  y.  Vermilya,  1  Comat  634,  3  How.  888,  1  C.  R.  110, 
there  cited.  Of  a  Bimilar  natare  is  the  anonymous  case  at  4  How.  80. 

In  Chnklin  y.  Dutckery  5  How.  886, 1  C.  R.  (N.  S.)  49,  an  o^ 
der  of  one  judge,  refusing  to  set  aside  an  attachment  granted  by 
another,  was  decided  not  to  be  appealable.  It  neither  granted  nor 
refused  a  proyisional  remedy.  It  was  a  mere  refusal  to  interfere, 
in  a  matter  in  which  it  was  doubtful  whether  it  was  in  the  power 
of  the^oourt  to  interfere  at  all,  at  special  term.  The  order  origin- 
ally granting  an  attachment,  was,  of  course,  appealable,  and  the 
proper  remedy  was  an  appeal  therefrom. 

The  second  subdiyision,  rendering  an  order  appealable,  ^^  when  it 
grants  or  refuses  a  new  trial,  or  when  it  sustains  or  oyorroles  a 
demurrer,"  appeared  for  the  first  time  on  the  amendment  of  1851 

The  decision  of  a  single  judge,  in  this  respect,  would  aeem, 
howeyer,  to  haye  been  reyiewable  by  the  general  Term,  under  the 
Code  of  1849  also.  There  is,  at  least,  no  express  decision  to  the 
contrary  ;  and,  in  No.  11  of  the  last  rules  of  the  superior  court, 
published  before  the  amendments  of  1851,  this  power  is  clearly 
assumed  to  exist,  and  its  exercise  is  expressly  proyided  for. 

In  the  case  in  Be  Fori  Plain  and  Cooperstown  Plank  Boad  Con^ 
pani/y  3  C.  R.  148,  it  was  held  that  an  order  grantbg  a  new  trial  in 
a  special  proceeding  was  not  appealable  under  the  Code  of  1848,  as 
not  being  made  in  an  action;  and  the  same  course  of  reasoning 
seems  to  be  applicable  to  the  present  measure. 

In  regard  to  an  order  sustaining  or  oyerruling  a  demurrer,  the 
^  foregoing  proyision  is  in  apparent  conflict  with  the  class  of  cases 
before  cited,  to  the  effect  that  the  decision  on  a  demurrer  is  not  an 
order  at  all,  but  is  a  judgment  This  discrepancy  seems,  howoTer, 
remoyable,  by  analyzing  the  nature  of  the  decisions  so  pronounced, 
and  by  classifying  them  according  to  that  nature ;  the  test  of  classi- 
fication being  their  finality  or  non-finality.  Where  a  demurrer  is 
either  sustained  or  oyerruled,  but  leaye  to  plead  oyer  in  the  one 
case,  or  to  answer  in  the  otiher,  is  refused ;  it  seems  clear  that  such 
decision  can  only  be  looked  upon  in  the  light  of  a  judgment,  and 
can  only  be  reyiewed  as  such ;  but  where,  on  the  contrary,  such 
leaye  is  giyen,  that  decision  seems,  to  all  intents  and  purposes,  to 
assume  the  shape  of  an  order,  and  to  be,  therefore,  reyiewable  as 
such,  under  the  clause  now  in  question. 

The  third  criterion,  yiz.,  that  an  order  is  reyiewable  ^^  when  it 
inyolyes  the  merits  of  the  action,  or  some  part  thereof,  or  affects  a 
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substantial  right,"  is  one  of  wider  Boope,  and  requires  a  more  ex- 
tended comment.  The  first  portion  of  this  provision  was  contained 
in  the  Code  of  1849,  and  the  cases  under  that  measure  are  accord- 
ingly in  point :  the  last  clause  of  the  sentence  is,  on  the  contrary, 
entirely  new. 

The  grand  question  has  been,  as  to  the  exact  degree  of  toree  to 
be  attributed  to  the  expression  ^'  involving  the  merits.'^  The  subject 
18  very  fully  entered  upon,  in  the  case  of  St.  John  v.  West,  4  How. 
829,  noticed  8  C.  R*  85. 

After  an  interesting  discussion  on^the  exact  force  of  the  words 
^'  involve,  "  and  '^  merits,''  the  meaning  of  the  latter  term  was  de- 
fined by  the  learned  judge  who  delivered  the  opinion  of  the  court, 
to  be  ^^  the  strict  legal  rights  of  the  parties,  as  contradistinguished 
from  those  mere  questions  of  practice,  which  every  court  regulates 
for  itself,  and  from  all  matters  which  depend  upon  the  discretion 
or  favor  of  the  court.''  *^  By  following  out  the  principle  thus  laid 
down  in  practice,  we  shall  have''  to  continue  in  the  words  of  that 
opinion  ^^  not  only  a  rational,  but  an  exact  and  well-defined  construc- 
tion of  the  provision  in  question,  and  a  safe  rule  to  go  by  with  refer- 
ence to  appeals  of  this  nature." 

In  Megrath  v.  VanWyck^S  Sandf.  S.  C.  R.  760  ;  1 C.  R.  (N.  S.) 
1579  the  above  construction  was  decidedly  and  in  terms  adopted  by 
the  general  Term  of  the  superior  court,  and  an  order  that  the 
plaintiff  should  pay  the  defendant's  costs,  (the  verdict  obtained  by 
him  being  less  than  the  amount  of  an  offer  made  under  sec.  885,) 
was  decided  to  be  appealable,  as  involving  a  positive  legal  right  of 
the  latter. 

In  Oruger  v.  Douglass,  2  C.  R.  128,  8  Barb.  S.  C.  R.  81,  it 
was  held  that  all  orders  made  in  a  cause,  may  be  said  to  ^^  involve 
the  merits,"  except  such  as  relate  merely  to  matters  resting  in  the 
discretion  of  the  court,  or  to  mere  matters  of  practice  or  form  of 
proceeding.  An  application  for  the  necessary  process  to  enforce  a 
judgment,  was  there  accordingly  held  to  be  an  appealable  order,  as 
involving  the  merits,  within  this  construction. 

An  order  refusing  to  strike  out  immaterial,  impertinent,  or  scan- 
dalous matter,  was  distinctly  held  not  to  involve  the  merits,  and 
therefore  not  to  be  appealable  in  BedeU  v.  Stickles,  4  How.  482^ 
8  C.  R.  105,  and  WhUney  v.  Waterman,  4  How.  818.  It  was 
eonsidered,  however,  in  the  latter  case,  that  an  order  striking  out 
matter  of  that  nature,  might  be  made  the  subject  of  appeal,  if  made 
to  appear  that  such  matter  was  really  material 
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An  order  refaBbg  leftve  to  pat  ia  a  reply,  was  held  not  to  involye 
the  merits,  (though  possibly  it  might  have  an  important  influence 
on  the  trial  of  the  action,)  and,  therefore,  not  to  be  appealable  in 
Thompson  \. ^Starkweather^  2  C.  R.  41 ;  for,  as  it  was  there  ex- 
pressed, (in  seeming  anticipation  of  the  provisions,  of  subdivision 
4)  it  neidier  determined  the  action,  or  would  it  precfaide  an  nipp&eX 
from  the  final  judgment  in  the  cause. 

An  order  of  the  special  term,  opening  a  default,  and  letting  in  a 
party  to  defend,  was  held,  in  BdUon  y.  Depeyeier^  SCR.  141, 
not  to  be  appealable,  inasmuch  as  it  did  not  involve  the  merits. 

On  a  similar  principle,  an  order  of  the  special  term,  directing  a 
board  of  trustees  to  be  prosecuted,  was  considered  in  Be  White^  3 
C.  R.  141,  not  to  be  appealable,  as  it  neither  involved  the  merits 
nor  was  it  a  provisional  remedy. 

In  St.  John  v.  West,  4  How.  829,  8  C.  R.  85,  above  cited,  an 
order  denymg  leave  to  continue  a  suit  under  sec  121,  to  parties 
who  had  not  shown  a  primA  facie  title  to  see,  was  held  not  to 
involve  the  merits,  within  the  definitiim  there  given,  and,  therefore) 
not  to  be  appealable. 

In  ETnerson  v.  Bumey,  6  How.  82,  1  C.  R.  (N.  S.)  189,  an 
order  directing  a  reference  to  ascertain  the  amount  of  damages  in 
respect  of  property  detained,  obtamed  on  notice,  but  on  default  of 
an  answer,  was  held  to  be  appealable,  as  involving  the  merits,  and 
that  a  stay  of  the  plaintiff's  proceedings  was  effected  by  mck 
appeal,  inasmuch  as  security  was  not  required. 

In  Dana  v.  Fiedler^  1  C.  R.  (N.  S.)  224,  it  was  ccmsidered  that 
an  order  granting  an  extra  allowance  for  costs  might  be  reviewable, 
where  the  original  application  was  made  upon  special  affidavits 
showing  the  case  to  have  been  unreasonably  conducted  or  defended ; 
but  not  under  ordinary  circumstances,  and  on  a  mere  submissioii  of 
the  bill  of  costs  and  the  order  granting  the  allowance^ 

As  a  general  rule,  orders  on  matters  resting  in  the  discretion  of 
the  judge  are  not. appealable.  See  this  subject  more  fully  consid- 
ered hereafter,  under  the  head  of  Court  of  Appeals.  It  must  be 
borne  in  mind,  however,  that  many  cases  may  arise,  where  the  exer- 
cise of  the  discretion  of  the  single  judge  may  be  controllable  by 
the  general  Term ;  although  the  decision  of  the  latter  body,  or  of  die 
coort  in  the  aggregate,  may  not  be  reviewable  by  the  court  of  appeals. 

An  order,  denying  an  application  to  remove  a  referee,  no 
fraud  being  alleged,  is  not  i^pealable.  Perry  v.  JfoorSy  SCR. 
221,  nor  is  an  order  giving  the  costs  of  a  motion,  or  imposiiig  costs 
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as  a  oondition  on  grantisg  relief  for  default. — NiUs  y.  Griswold^ 
3  C.  R.  164. 

The  provisionB  in  subdivision  4,  laying  down  that  any  order  is 
appealable  which  in  effect  determines  the  action,  and  prevents  a 
judgment  frotn  which  an  appeal  may  be  taken,  are  new. 

Those  in  subdivision  5,  rendering  orders  appealable,  when  made 
upon  a  summary  application  in  an  action,  after  judgment,  and  affect- 
ing a  substantial  right,  were  also  in  the  Code  of  1849.  There  is 
no  reported  decision  with  reference  to  the  construction  of  either  of 
these  clauses,  which  do  not  appear,  as  yet,  to  have  been  drawn  into 
question.' 

The  questions  as  to  the  appealability  or  non-appealability  of  or- 
ders in  general  having  thus  been  considered,  the  course  to  be 
pursued  on  an  appeal  of  this  nature  remains  to  be  treated  of,  in  the 
arrangement  as  above  laid  down. 

An  order  made  out  of  court  upon  notice,  must  be  first  entered 
with  the  clerk,  before  an  appeal  can  be  taken.  For  this  purpose, 
any  party  affected  by  such  order,  may  require  it  to  be  so  entered, 
and  it  shall  be  entered  accordingly.  Ckxle,  sec.  850. — ^V.  Savage 
V.  Bdyea^  8  How.  276 ;  1  C.  R.  42 ;  Nicholson  v.  Dunham,  1  C. 
R.  119.  An  order  improperly  entered,  will,  on  the  contrary,  be 
staick  out  on  motion. — Bedell  y.  Powell^  8  C.  R.  61. 

The  form  of  bringing  an  appeal  t£  this  nature,  of  the  return  to 
be  made,  and  of  the  papers  to  be  used  on  the  hearing,  together 
with  the  mode  of  bringing  it  on  for  argument,  have  been  already 
considered  in  the  previous  chapter. 

On  appeals  of  this  nature  no  security  is  required.  This  propo- 
sition was,  at  first,  considwed  doubtful,  but  is  established  by  a 
conclusive  series  of  decisions. 

The  earliest  cases  are  Nicholson  v.  Dunham,  1  C.  R.  119,  and 
.5^00^  V.  JScmihworth,  6  Barb.  S.  C.  R.  178, 1  C.  R.  99,  both  of 
which  lay  down  the  doctrine  in  question. 

It  was  agam  decidedly  passed  upon  in  Alien  v.  Johnson,  2 
Sandf.  S.  C.  R.  629)  by  the  general  Term  of  the  superior  court. 
'^  We  have  come  to  the  conclusion,  it  is  said,  on  examining  the 
Code,  that  it  is  not  necessary  to  give  security  on  such  appeals. 
The  section  says  these  appeals  may  be  taken,  in  like  mann^  as 
those  from  final  judgments.  This  language  has  full  effect,  if  we 
apply  it  to  the  appeal  itself,  as  distinguished  from  giving  the  se- 
ooril^.  The  section  regulating  appeals  from  judgments,  (848) 
plainly  recognizes  the  distinction.    So  the  827th  sec.  declares  how 
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appeals  in  general  shall  be  made ;  and  the  giving  of  seciiritj  is  no 
part  of  the  requisition.  .That  is  required  in  certain  classes  of  appeals 
by  distinct  sections.  We  think  there  is  no  occasion  for  extending 
the  pving  of  security,  to  appeals  from  an  order  made  by  a  single 
justice,  and  that  a  true  interpretation  of  the  Code  does  not  re- 
quire it." 

In  Stcme  y.  Garlan,  2  Sandf.  S.  C.  R.  738,  it  is  stated  by  the 
court)  in  deciding  on  another  point,  that  on  appeal  from  an  order, 
not  a  judgment,  ^^  no  security  is  giyen."  JShnersan  y.  Bu/meyj  6 
How.  82, 1  C.  R.  (N.  S.)  189,  is  also  authority  to  the  same 
effect. 

The  questions  which  have  arisen,  as  to  the  extent  to  which  the 
decisions  of  the  general  term  on  appeals  of  this  nature  are  review- 
able by  the  court  of  appeals,  and  also  as  to  the  costs  thereon,  win 
be  considered  hereafter  under  their  proper  heads. 

The  court  is  bound  to  hear  appeals  of  this  description,  provided 
the  orders  complained  of  are  of  an  appealable  nature.  The  party 
complaining  of  an  order,  and  asking  for  a  rehearing  at  the  general 
Term,  is  entitled  to  such  hearing  as  a  matter  of  right,  and  iike  court 
cannot  deny  it.  Oracie  y.  Freeland,  1  Comst.  228 ;  Blair  v.  DH- 
lage,  3  How.  422.  Where,  however,  the  order  of  special  term  is 
not  of  a  nature  coming  within  the  provisions  of  sec.  11,  and  is, 
therefore,  not  reviewable  by  the  court  of  appeals,  the  latter  tri- 
bunal will  not  interfere,  though  a  rehearing  may  have  been  impro- 
perly-denied.— Marvin  y.  Seymour^  1  Comst  586, 1  C.  R.  Ill ;  3 
How.  840.  In  the  last  case>  the  rehearing  of  an  order,  denying  an 
application  for  a  complainant  to  appear  and  submit  to  an  examina- 
tion, was  declined  to  be  reviewed  by  the  appellate  tribunal,  as  being 
a  matter  resting  in  the  discretion  of  the  court  below. 

An  appeal  of  this  nature  is  subject  to  dismissal  for  want  of  due 
prosecution,  in  the  same  manner  as  other  proceedings  in  a  cause. — 
Hogan  v.  Brophy,  2  C.  R.  77.  Lastly,  in  Wilaon  v.  Onderdonkj 
8  How.  819,  1  C.  R.  64,  the  principle  is  clearly  laid  down,  that 
a  judge,  holding  a  special  term,  in  a  district  within  which  the  gen- 
eral Term  have  decided  upon  a  matter  of  practice,  is  bound  by  that 
decision,  though  it  be  contrary  to  his  own  opinion,  and  to  a  decision 
at  general  Term  in  another  district. 

Appeals  of  this  nature  are  subject  to  the  same  incidents  in  rela- 
tion to  the  mode  in  which  they  are  brought  to  an  actual  hearings  as 
those  treated  of  in  the  two  succeeding  chapters,  to  which,  there- 
fore, the  reader  is  referred.    It  is,  however,  questionable,  as  be- 
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fore  stated,  whether  it  is  absolntely  necessary  that  a  printed  case 
should  be  made  out,  though  the  latter  is  the  more  usual,  and,  in 
cases  of  any  importance,  the  more  advisable  practice. 


CHAPTER    V. 

OF  APFEAI^  TO  THE  SUPREBfE  COURT,  FROM  AN  INFERIOR  COURT. 


The  provision  in  the  Code,  by  which  an  appeal  of  this  nature 
is  ^yen,  is  contained  in  sec.  844,  as  follows : 

§  344.  An  appeal  may  be  taken  to  the  supreme  court,  from  the 
judgment  rendered  by  a  county  court,  or  by  the  mayors*  courts,  or 
the  recorders'  courts  of  cities.  But  no  appeal  shall  be  allowed  from 
a  judgment  of  a  county  court,  in  a  case  arising  in  a  justice's  court, 
unless  the  party  desiring  to  appeal  shall,  within  thirty  days  after  no- 
tice of  the  judgment,  present  to  a  judge  of  the  supreme  court  the 
return  of  the  justice,  or  a  copy  thereof,  with  the  decision  of  the 
county  court,  and  obtain  from  such  judge  a  certificate  that  he  has 
examined  the  case,  and,  in  his  opinion,  an  appeal  to  the  supreme 
court  should  be  allowed. 

In  cases  origmating  in  the  county  or  city  courts,  the  review  of 
the  decision  is  claimable,  as  a  matter  of  right.  In  those  arising 
in  a  justice's  court,  the  right  of  a  second  review  is,  as  will  be  seen, 
a  matter  of  favor  only,  resting  in  the  discretion  of  the  court. 

The  notice  of  the  judgment  to  be  given  by  the  prevailing  to  the 
losing  party,  must,  of  course,  be  in  writing  in  these  last  cases,  in 
order  to  bind  the  latter  to  the  thirty  days  here  limited,  as  the  pe- 
riod within  which  the  return  must  be  presented  to  the  judge,  and 
his  certificate  obtained. 

The  obtaining  of  that  certificate  within  the  period  so  prescribed, 
is  imperative,  and,  if  not  procured  in  due  time,  the  appeal  will  be 
a  nullity,  nor  will  the  respondents  making  a  formal  motion  to  dis- 
miss it,  be  held  as  waiving  the  defect. — Seymour  v*  Jvdd^  2 
Comst.  464.  This  accords  with  the  principle  laid  dpwn  in  the 
different  cases  cited  in  chap.  III.  of  the  present  book,  establishing 
that  the  period  for  taking  an  appeal,  being  fixed  by  statute,  can- 
not be  enlarged. 
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In  cases  originatiDg  in  a  jostice's  court,  the  supreme  court  cannot 
entertain  an  appeal  from  a  judgment  of  the  county  court,  taken  by 
default.  There  is,  under  these  circumstances,  no  decision  of  diat 
court  which  can  be  reviewed.  The  supreme  court,  as  the  ultimate 
tribunal,  "  is  vested  with  no  authority,  except  to  review  and  correct 
the  decisions  of  the  county  court,  actually  made,  after  a  hearing  of 
both  parties."  The  only  course  under  such  circumstances,  will  be 
to  apply  to  the  court  below  for  relief,  on  motion. — Dorr  v.  Birge,  5 
How.  323.  The  distinction  to  be  drawn  between  a  proceeding  of 
this  nature,  and  one  actually  commenced  in  the  counly  court,  in 
the  first  instance  will,  of  course,  not  be  overlooked. 

In  Burnett  v.  Harhness^  4  How.  158,  2  C.  R.  100,  it  was  held 
that  no  appeal  could  be  taken  from  the  decision  of  the  county  court, 
reversing  a  justice's  judgment  and  ordering  a  new  trial ;  agreeably 
to  the  principle  laid  down  by  the  court  of  appeals,  under  the  Code 
of  1849. 

The  security  to  be  given  m  these  cases  is,  under  sec.  S45,  the 
same  as  that  on  an  appeal  to  the  court  of  appeals.  See  chap.  III. 
of  the  present  book.  The  mode  of  hearing  is  prescribed  by  sec. 
346.  It  must  take  place  at  a  general  term,  either  in  the  district 
embracing  the  county  where  the  judgment  or  order  appealed  from 
was  entered,  or  in  a  county  adjoining  that  county ;  except  in  New- 
York  cases,  in  which  the  appeal  must  be  heard  in  the  first  district. 
The  general  course  of  proceeding  preliminary  to  such  hearing,  has 
been  already  entered  upon  in  the  former  chapter  above  referred  to. 
See  also  remarks  in  that  immediately  following  the  present.  The 
judgment  on  an  appeal  of  this  nature  must,  under  sec.  347,  be  en- 
tered and  docketed  with  the  clerk  in  whose  office  the  original  judg- 
ment roll  has  been  filed.  See,  also,  Andrewa  v.  Duranty  6  How. 
191,  and  heretofore  under  the  head  of  Judgments. 

Another  species  of  appeal,  analogous  to  the  above,  though  not 
falling  within  the  scope  of  the  present  work,  remains  to  be  noticed, 
viz.,  the  appeal  to  the  supreme  court  from  the  decisions  of  the  sur- 
rogate. These  proceedings  are  expressly  exempted  from  the  ope- 
ration of  the  Code  by  sec.  471,  and  are,  therefore,  conducted  strictly 
and  entirely  under  the  old  practice,  the  works  on  which,  and  particu- 
larly those  relative  to  this  peculiar  jurisdiction,  must  beVeferred  to. 
See  J^ierman  v.  Youngs,  6  How.  318.  The  statute  law  on  the 
subject  will  be  found  as  follows,  viz. : — ^^  That  relating  to  such 
appeals  generally,  in  art.  III.  title  III.  chap.  IX.  part  III.  of  the 
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Revised  Statates,  sections  90  to  118  ;  2  R.  S.  608  to  611.  Those 
relative  to  proceediDgs  for  admeasarement  of  dower,  at  2  R.  S.  491, 
492.  Those  as  to  cases  respecting  guardian  and  ward,  at  2  R.  S. 
152, 158 ;  and  those  as  to  the  final  settlement  of  an  executor's 
account,  at  2  R.  S.  95.  Special  provisions  are  made  as  to  the 
practice  on  these  appeals,  by  rule  82  of  the  supreme  court,  which 
should  be  carefully  referred  to,  in  connection  with  the  works  and 
statutory  provisions  before  mentioned. 

It  has  been  recently  held,  that  an  appeal  from  a  surrogate's  order 

Page  577 yClo$e  of  Chapter  V. 
The  fonowiiig  provision  is  made  by  Rule  14,  as  recently 
amended:  '  . 
'  At  the  bearing  of  causes  at  a  general  or  special  term,  not 
more  than  one  ieonnsel  shall' be  heard  oh  each. side,  and  then 
Aat  XBore  than  two  hoots  eac^b,  except  when  ifae  cofirt  shall 
'otherwise  imfer,  ,       —    " 
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SAME  COURT. 


The  provision  of  the  Code  by  which  appeals  of  this  nature  arc 
governed  is  contained  in  sec.  848,  and  runs  as  follows : 

§  348.  In  the  supreme  court,  the  superior  court  of  the  city  of  New 
York,  and  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  an  appeal,  upon  the  law,  may  be  taken  to  the  general  Term, 
from  a  judgment  entered  upon  the  report  of  referees  or  the  direction 
of  a  single  judge  of  the  same  court,  in  all  cases,  and  upon  the  fact, 
when  the  trial  is  by  the  court  or  referees.  Such  an  appeal,  however, 
does  not  stay  the  proceedings,  unless  security  be  given  as  upon  an 
appeal  to  the  court  of  appeals,  or  unless  the  court,  or  a  judge  there- 
of, BO  order,  which  order  may  be  made  upon  such  terms,  as  to  secu- 
rity or  otherwise,  as  may  be  just,  such  security  not  to  exceed  the 
amount  required  on  an  appeal  to  the  court  of  appeals.  In  the  su- 
preme court,  the  appeal  must  be  heard  in  the  same  manner  as  if  it 
were  an  appeal  from  an  inferior  court. 

In  the  Code  of  1849,  appeals  from  judgments,  only  lay  ^^  upon 
the  law,"  and  no  provision  was  inserted  in  relation  to  the  review  of 
judgments  entered  upon  the  reports  of  referees.    By  the  amend- 
ments of  1851,  all  limitations  whatever  m  respect  of  the  subject 
matter  of  appeals  of  liiis  nature,  were  entirely  done  away  with* 
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Bj  the  section,  as  it  now  stands  on  the  last  amendment,  the  restric- 
tions of  1849^  are  restored,  as  regards  cases  tried  by  a  jury.  An 
appeal  upon  the  facts  may,  howeyer,  be  taken  to  the  general  Term, 
under  the  combined  operation  of  this  provisicm  and  of  sections  268 
and  272,  in  those  tried  by  the  court  or  referees ;  in  relaticm  to  this 
branch  of  the  questions  involved,  that  appeal  will  be  ultimate,  and 
cannot  be  carried  farther :  as  regards  points  of  law,  however,  the 
reverse  is  the  case,  and  those  pomts  may  be  carried  up  io  the  court 
of  appeals,  in  all  cases. 

Morgan  v.  Bmce^  1  C.  R.  (N.  S.)  864,  which  held  that,  nnder 
the  Code  of  1851,  no  appeal  can  be  taken  to  the  general  Term  upon 
the  facts,  in  a  case  tried  before  a  referee,  but  only  from  the  refer- 
ee's decision  on  those  facts,  seems  to  be  deprived  of  its  authority 
by  the  effect  of  the  last  amendment  of  the  section  now  in  question. 
Under  the  Code  of  1849,  appeals  from  judgments  entered  upon 
the  reports  of  referees  were  wholly  unprovided  for,  but  the  principle 
that,  under  that  measure,  such  judgments  might  be  appealed  from 
upon  the  law,  when  the  report  was  on  the  whole  issue,  was  estab- 
lished by  a  series  of  decisions,  including,  amongst  others,  Eaighi  v. 
Prince,  2  Sandf.  S.  C. .  R.  723  ;  2  C,  R.  95  ;  LeggeU  v.  MoU,  2 
Sandf.  S.  C.  R.  720  ;  4  How-  325  ;  3  C.  R.  5  ;  P^per  v.  Goulding, 
4  How.  310 ;  3  C-  R.  29 ;  Crist  v.  Dry  Dock  Bank,  8  C.  R.  118, 
142  ;  Nones  v.  Hope  Mutual  Insurance  Company,  6  How.  157 ;  3 
C.  K  192 ;  Enos  v.  Thomas,  5  How-  361 ;  1  C.  R.  (N.  S.)  67. 
See,  likewise,  Morgan  v.  Bruce,  1  C.  R.  (N.  S.)  364,  in  relation 
to  appeals  of  this  nature,  under  the  amendments  of  1851. 

In  appeals  from  judgments,  under  the  Code  of  1849,  security,  as 
in  the  court  of  appeals,  was  necessary  to  be  given  in  all  cases 
where  proceedings  were  sought  to  be  stayed,  the  practice  being  uni- 
form. Under  the  amendment  of  1851,  the  question  of  security 
was  left  entirely  open,  and  rested  entirely  in  the  discretion  of  the 
judge,  rendering  a  special  application  necessary,  in  every  in- 
stance in  which  a  stay  was  required.  The  present  amendment  sub- 
stantially restores  the  provisions  of  1849,  but  with  this  important 
modification,  that,  under  special  circumstances,  a  staj  may  be  ap- 
plied for  and  granted,  on  any  terms  which  may  be  imposed  by  the 
court  in  its  discretion. 

The  proper  mode  of  application  for  this  latter  purpose  will  be 
by  motion  in  the  usual  form.  Though  not  specifically  prescribed, 
it  seems  evident  that  such  application  should  be  made  to  the  jadge 
who  tried  the  cause,  whenever  practicable ;   in  which  case,  no  affi- 
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davit  appears  to  be  necessarj.  If  another  judge  be  applied  to, 
proof  of  the  value  of  the  matter  in  controversy  must  be  adduced, 
either  by  means  of  the  pleadings,  or  by  other  evidence,  as  data 
whereon  he  may  found  his  conclusion  ;  or  those  data  may  probably 
be  made  to  appear  on  the  bill  of  exceptions  or  case  on  which  a 
review  is  sought.  Pending  the  application  for  the  above!  purpose, 
an  interim  stay  should  be  applied  for,  extending  to  some  reason- 
able period  after  the  judge's  decision  shall  have  been  given,  in 
order  to  afford  time  for  the  preparation  of  the  security  which  he 
may  prescribe.  A  similar  principle  had  been  previously  embodied 
in  Rule  No.  8,  of  the  superior  court,  which  provided  that,  ^'  on  a  mo- 
tion for  a  new  trial  on  a  case,  the  court  might  permit  the  judgment 
to  be  entered  and  collected,  without  prejudice  to  a  motion  to  set 
aside  the  verdict,  and  might  impose  such  terms  on  each  party,  in 
respect  thereof,  as  to  the  court  might  seem  meet." 

The  appeal  from  a  judgment  is  brought  on  as  an  enumerated 
motion. — ^Rule  80,  of  tiie  supreme  court.  It  must  accordingly  be 
placed  upon  the  general  Term  calendar ;  and  a  case  must  be  made, 

and  points  prepared,  in  the  usual  manner — as  to  which,  see  Chap- 
ter TIT  aT 


A      • 


Page  679,  lim  20. 

By  the  la$t.  amendment  of  tliis  Rule,  now  No,  34,  the  note 
of  is^ue  in  question  i?  henceforth  to  be  filed,  four,. instead  of 
eight  days  before  the  commencement  of  the  court,  assimilating 
the  practice  to  that  at  circuit  or  special  term.  The  clerk  is 
also  directed  to  prepare  a  calendar  (or  the  general  term,  and 
to  cause  the  same  to  be  urinWd  for  each  bf  the  judges.  It  is 
,  likewise  provided  ihat  *' appeals  shall  be  placed  on  the  calen- 
dar according  to  the  date  of  the  s^vice  of  the  notice  of  ap- 
peal.**    '  ,     f 

zerm,  to  oe  mere  propeny  aisposea  01. — mmiswr^  ccc,  oj  uuica  xte- 
foTTned  Church  of  Canojaharie  v.  Woody  8  Barb.  S.  C.  R.  421. 
A  certified  copy  of  the  judgment  of  the  general  Term  seems  all  that 
is  requisite  for  this  purpose,  on  which  a  motion  may  be  made  to 
the  special  term,  if  necessary,  requiring  them  to  make  a  disposi- 
tion  according  to  the  view  taken  by  the  court  above.  No  formal 
remittitur  need,  it  seems,  be  made  in  these  cases,  beyond  the  dock- 
eting of  such  certified  copy,  as  above  directed.  When  both  judg- 
ments are  entered  in  the  same  county,  of  course  proceedings  of  this 
description  will  not  be  essential. 
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Bj  the  section,  as  it  now  stands  on  the  last  amendment,  the  restric- 
tions of  1849,  are  restored,  as  regards  cases  tried  by  a  jurj.  An 
appeal  upon  the  facts  may,  however,  be  taken  to  the  general  Term, 
under  the  combmed  operation  of  this  provisi(m  and  of  sections  268 
and  272,  in  those  tried  by  the  court  or  referees ;  in  relation  to  this 
branch  of  the  questions  involved,  that  appeal  will  be  ultimate,  and 
cannot  be  carried  farther :  as  regards  points  of  law,  however,  the 
reverse  is  the  case,  and  those  points  may  be  carried  up  to  the  court 
of  appeals,  in  all  cases. 

Morgan  v.  Bnu:e^  1  C.  R,  (N.  S.)  864,  which  held  that,  under 
the  Code  of  1851,  no  appeal  can  be  taken  to  the  general  Term  upon 
the  facts,  in  a  case  tried  before  a  referee,  but  only  from  the  refer- 
ee's decision  on  those  facts,  seems  to  be  deprived  of  its  authority 
by  the  effect  of  the  last  amendment  of  the  section  now  in  question. 

Under  the  Code  of  1849,  appeals  from  judgments  entered  upon 
the  reports  of  referees  were  wholly  unprovided  for,  but  the  principle 
that,  under  that  measure,  such  judgments  might  be  appealed  from 

the  report  was  on  the  whole  issue,  was  estab- 
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was  left  entirely  open,  auu  a 
judge,  rendering  a  special  application  necessary,  in  every  in- 
stance in  which  a  stay  was  required.  The  present  amendment  sub- 
stantially restores  the  provisions  of  1849,  but  with  this  important 
modification,  that,  under  special  circumstances,  a  stay  may  be  ap- 
plied for  and  granted,  on  any  terms  which  may  be  imposed  by  the 
court  in  its  discretion. 

The  proper  mode  of  application  for  this  latter  purpose  will  be 
by  motion  in  the  usual  form.  Though  not  specifically  prescribed, 
it  seems  evident  that  such  application  should  be  made  to  the  judge 
who  tried  the  cause,  whenever  practicable ;   in  which  case,  no  affi- 
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davit  appears  to  be  necessary.  If  another  jadge  be  applied  to, 
proof  of  the  value  of  the  matter  in  controversy  mast  be  adduced, 
either  by  means  of  the  pleadings,  or  by  other  evidence,  as  data 
whereon  he  may  found  his  conclusion ;  or  those  data  may  probably 
be  made  to  appear  on  the  bill  of  exceptions  or  case  on  which  a 
review  is  sought.  Pending  the  application  for  the  above  purpose, 
an  ifUerim  stay  should  be  applied  for,  extending  to  some  reason- 
able period  after  the  judge's  decision  shall  have  been  given,  in 
order  to  afford  time  for  the  preparation  of  the  security  which  he 
may  prescribe.  A  similar  principle  had  been  previously  embodied 
in  Rule  No.  8,  of  the  8!q>erior  court,  which  provided  that,  ^^  on  a  mo- 
tion for  a  new  trial  on  a  case,  the  court  might  permit  the  judgment 
to  be  entered  and  collected,  without  prejudice  to  a  motion  to  set 
aside  the  verdict,  and  might  impose  such  terms  on  each  party,  in 
respect  thereof,  as  to  the  court  might  seem  meet." 

The  appeal  from  a  judgment  is  brought  on  as  an  enumerated 
motion. — ^Rule  80,  of  the  supreme  court.  It  must  accordingly  be 
placed  upon  the  general  Term  calendar ;  and  a  case  must  be  made, 
and  points  prepared,  in  the  usual  manner — as  to  which,  see  Chap- 
ter III.  of  this  book.  The  note  of  issue  must,  under  Rule  87  of 
the  supreme  court,  be  filed  eight  days  before  the  commencement  of 
the  court  for  which  the  appeal  is  noticed.  The  usual  notice  of  ar- 
gument must  also  be  given,  accompanied,  on  the  first  time  of  ser- 
vice, with  three  copies  of  the  printed  ease,  and  the  parties  must  be 
careful  to  be  ready,  on  the  hearing,  with  the  difierent  printed  docu- 
ments which  are  requisite.  The  judgment  on  the  appeal,  when 
pronounced  in  a  different  county  from  that  of  the  original  trial, 
should  be  certified  to  the  clerk  with  whom^the  original  judgment 
roll  has  been  filed,  to  be  duly  entered  and  docketed  in  his  office. — 
Andrews  v.  DuranU  6  How.  191.  On  the  reversal  of  a  judgment, 
the  general  Term  has  power  to  send  back  the  case  to  the  special 
term,  to  be  there  properly  disposed  of. — Minister y  &c.  of  Dutch  i2e- 
farrrud  Chwrch  of  Canqjaharie  v.  Woody  8  Barb.  S.  C.  R.  421. 
A  certified  copy  of  the  judgment  of  the  general  Term  seems  all  that 
is  requisite  for  this  purpose,  on  which  a  motion  may  be  made  to 
the  special  term,  if  necessary,  requiring  them  to  make  a  disposi- 
tion according  to  the  view  taken  by  the  court  above.  No  formal 
remittitur  need,  it  seems,  be  made  in  these  cases,  beyond  the  dock- 
eting of  such  certified  copy,  as  above  directed.  When  both  judg- 
ments are  entered  in  the  same  county,  of  course  proceedings  of  this 
description  will  not  be  essential. 
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It  has  been  held  that  no  appeal  lies  to  the  general  Term  from  a 
jadgment  entered  by  default,  by  the  clerk,  under  subdivisicm  1  of 
sec.  246. — Jonea  v.  Kip^  1  C.  R.  119.  "  There  has  been,"  it  was 
said,  ^'  no  decision  by  a  single  judge  from  which  an  appeal  could 
be  taken."  A  motion  under  sec.  173,  would  evidently  be  the 
proper  course  on  such  an  occasion. 

Judgment  on  an  inquest  seems,  however,  to  be  clearly  reviewable 
on  appeal,  if  error  of  law  have  been  committed ;  though  the  more 
usual  and  advisable  course,  will  be  a  motion  to  set  such  inquest 
aside,  and  for  leave  to  come  in  and  defend. 

The  same  is  the  case  as  regards  judgment  entered  in  respect 
of  a  frivolous  pleading. — Baynor  v.  Clark^  7  Barb.  S.  C.  R.  SSI ; 
3  C.  R.  280.  See,  also.  King  v.  Staffordy  5  How.  50.  In  these 
latter  cases,  however,  the  appellant  can  do  no  more  than  obtain  a 
reversal  of  the  judgment,  by  means  of  his  appeal.  He  cannot 
claim  affirmative  relief,  not  having  placed  himself  in  a  situation  to 
ask  for  it ;  and,  on  such  reversal,  if  granted,  the  plaintiff  will,  as 
of  course,  be  remitted  to  his. former  position  in  the  cause. 

The  cases  in  relation  to  judgment  on  a  demurrer  have  been 
before  cited,  and  the  question  entered  upon,  as  to  how  far  a  decision 
of  this  nature  may  or  may  not  be  considered  as  an  order. 

In  Munson  v.  Hagermany  5  How.  223,  it  was  held  that  where, 
at  the  hearing  before  the  single  judge,  counsel  agreed  as  to  what 
was  admitted  upon  the  pleadings,  the  truth  of  statements  so  agreed 
upon  cannot  be  questioned  on  appeal.  '^An  appeal  only  lies  to 
correct  some  error  of  law  committed  at  the  circuit,  and  it  is  no 
error  of  law  to  receive  a  statement  of  facts  upon  which  both  parties 
agree  as  true." 

A  large  proportion  of  the  cases  cited  in  the  succeeding  chapter, 
in  reference  to  appeals  to  the  higher  jurisdiction,  are,  in  substance, 
applicable  to  those  now  under  consideration,  and  should  be  referred 
to  accordingly. 

On  an  appeal  from  a  judgment  entered  as  the  consequence  of  a 
prior  order,  the  order  in  question,  and  a  report  of  a  referee  thereby 
appointed,  were  all  held  to  be  regularly  before  the  court — Baynor 
v.  Clark,  above  cited.  This  conclusion  seems  clearly  derivable 
from  sec.  329,  independent  of  other  considerations. 

The  appellant  in  these  cases,  and  those  treated  of  in  the  two 
preceding  chapters,  must  take  special  care  that  Uie  requisitions  of 
rule  30  of  the  supreme  court  are  strictly  complied  with.  Under 
this  rule,  it  is  imperative  that  three  printed  copies  of  the  case  on 
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the  appeal  should  be  served  on  the  adverse  attorney,  at  or  before 
noticing  it  for  trial.  In  case  he  neglect  to  do  this,  the  adverse 
party  is  entitled  to  move,  on  affidavit  and  notice  of  motion,  on  the 
earliest  practicable  day  in  term  for  hearing  non-enumerated  mo- 
tionsy  that  the  cause  be  stricken  from  the  calendar,  (whichever 
party  may  have  noticed  it  for  argument,)  and  that  judgment  be 
entered  in  his  favor. 

It  is,  therefore,  especially  incumbent  on  the  appellant's  attorney 
to  prepare  and  serve  the  case  at  once  with  all  possible  speed,  or 
he  may  be  subjected  to  a  motion  of  this  nature.  The  power  so 
^ven  to  the  respondent,  seems  clearly  to  be  applicable,  where 
the  appellant  has  neglected  to  prepare  and  serve  his  case,  and  give 
notice  of  trial  for  the  first  term  after  the  appeal  has  been  taken. 
The  former  may,  therefore,  compel  the  utmost  diligence  in  this 
respect,  if  he  move  at  once,  but  if  he  himself  defer  that  application 
after  the  earliest  practicable  day,  it  might  seem,  by  implication, 
that  his  remedy  in  this  respect,  will  be  gone.  See,  in  relation  to 
the  waiver  of  formal  objections  by  subsequent  acquiescence,  Demp^ 
sey  V.  Tylee^  IC,  R.  (N.  S.)  860.  There  is,  however,  at  present, 
no  reported  case  directly  bearing  on  the  subject  of  the  foregoing 
provisions ;  and  applications  of  this  description  may,  probably,  be 
rather  discouraged  than  otherwise,  unless  under  very  peculiar  cir- 
cumstances, in  any  case  in  which  there  exists  a  real  and  bond  fide 
intention  to  appeal,  and  where  the  delay,  if  any,  has  arisen  from 
fortuitous  circumstances,  or  even  from  moderately  excusable  neg- 
lect. Under  (circumstances  of  this  description,  the  court  would 
doubtless  interpose  to  prevent  a  default  from  being  rigidly  taken, 
though,  of  course,  on  reasonable  terms  to  bo  imposed.  Where, 
however,  the  delay  has  been  wilful,  or  the  neglect  more  than  or- 
dinary, there  can,  on  the  contrary,  be  no  doubt  but  that  a  motion 
of  this  description  may  be  proper  and  advisable ;  and  as  such,  may 
meet  with  the  approbation  and  support  of  the  court. 

The  preparation  and  due  service  of  the  printed  points  is  also  a 
matter  of  necessity,  and  must  be  carefully  looked  to.  As  yet, 
there  is  no  reported  case,  showing  the  exercise  of  the  undoubted 
power  of  the  courts  in  this  respect. 

The  appellants  attorney  must  also  be  careful  to  be  prepared  with 
a  sufficient  number  of  printed  cases,  and  both  parties  with  a  suffi- 
cient number  of  their  points,  so  as  to  be  ready  with  a  copy  for  the 
use  of  each  judge  who  may  preside  at  the  hearing,  this  being  ab-.* 
solutely  incumbent  upon  both  parties,  under  the  rule  in  question. 


582  APPEALS  TO  THK  COUBT  OF  APPEAIiL 

In  cases  where  the  exercise  of  that  discretion  may  be  proper, 
the  printing  of  these  papers  may  be  dispensed  with,  on  order  of  a 
justice  of  the  court.  The  same  provision  was  made  applicable  to 
those  pending  at  the  time  of  the  ori^nal  making  of  the  rale  in 
question,  when  the  papers  had  been  already  prepared^  inoonformitj 
with  the  then  existing  practice. 

It  remains  to  notice  the  hearing  of  a  controrersy  submitted 
without  action,  under  the  provisions  of  section  372  of  the  Code. 
The  course  on  a  proceeding  of  this  description,  will  doubtless  be 
the  same  as  that  on  an  appeal  from  a  judgment.  The  case,  as 
settled  between  the  parties,  the  submission  to  the  court  before 
which  it  is  brought,  and  the  affidavit  that  the  controversy  is  retl, 
and  the  proceeding  in  good  faith  to  determine  the  rights  of  the  par- 
ties, as  severally  required  by  the  section  in  question,  must  all  be 
printed  in  the  usual  manner,  and  three  copies  of  the  case  so  made, 
served  on  the  opposite  party,  precisely  as  on  an  ordinary  appeal. 
The  case  must  then  be  placed  on  the  general  Term  calendar,  noticed 
for  trial,  points  prepared  and  served,  and  the  argument  conducted 
in  due  course,  as  on  the  same  proceeding.  On  the  decision  of 
the  general  Term  being  pronounced,  and  judgment  altered  thereon 
as  prescribed  by  sections  878  and  874,  that  deciaion  is  reviewable 
by  the  court  of  appeals,  exactly  as  if  the  proceeding  had  been 
commenced  and  brought  to  that  particular  stage,  by  means  of  an 
action  in  the  ordinary  form. 


CHAPTER    VII. 

OP   APPEALS  TO   THE    COURT   OP   APPEALS. 


The  last  of  the  appellate  tribunals  to  be  considered,  is  the 
court  of  appeals,  the  review  by  which  is  ultimate,  and  its  decision 
final  in  all  cases  arising  within  the  state  of  New  York  ;  with  the 
exception  of  those  of  rare  occurrence,  in  which  the  constitutionality 
of  a  law,  or  the  rights  of  the  federal  government  are  involved; 
under  which  circumstances,  and  which  only,  a  further  revision  may 
be  obtained  by  the  Supreme  Court  of  the  United  States. 

The  nature   and  boundaries  of  the  jurisdiction  of  the  conrt 
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of  appeals,  and  its  internal  constitution)  haye  been  already  con- 
sidered in  an  introductory  chapter.  It  may,  however,  be  conve- 
nient to  cite  again  the  sections  by  which  that  jurisdiction  is  con- 
ferred, before  entering  into  a  detail  of  the  cases  upon  the  subject. 
Those  sections  are  Nos.  11  and  12}  and  run  as  follows : 

§  11.  The  court  of  appeals  shall  have  exclusive  jurisdiction  to  re- 
view, upon  appeal,  every  actual  determination  hereafter  made  at  a 
general  Term,  by  the  supreme  court,  or  by  the  superior  court  of  the 
city  of  New  York,  or  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  in  the  following  cases,  and  no  other : 

1.  In  a  judgment  in  an  action  commenced  therein,  or  brought  there 
from  another  court ;  and  upon  the  appeal  from  such  judgment,  to  re- 
view any  intermediate  order  involving  the  merits,  and  necessarily 
affecting  the  judgment. 

2.  In  an  order  affecting  a  substantial  right,  made  in  such  action, 
when  such  order  in  effect  determines  the  action,  and  prevents  a  judg- 
ment from  which  an  appeal  might  be  taken. 

3.  In  a  final  order,  affecting  a  substantial  right,  made  in  a  special 
proceeding,  or  upon  a  summary  application  in  an  action,  after  judg- 
ment. 

But  such  appeal  shall  not  be  allowed  in  an  action  originally  com- 
menced in  a  court  of  a  justice  of  the  peace,  or  in  the  marine  court 
of  the  city  of  New  York,  or  in  an  assistant-justices'  court  of  that  city, 
or  in  a  justices'  court  of  any  of  the  cities  of  this  state. 

§  12.  The  court  of  appeals  may  reverse,  affirm,  or  modify  the  judg- 
ment or  order  appealed  from,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties ;  and  its  judgment  shall  be  remitted  to  the  court 
below,  to  be  enforced  according  to  law. 

In  Oenin  v.  Tompins^  1  C.  R.  (N.  S.)  415,  it  was  held  that 
an  order  granting  or  refusing,  or  vacating  or  refusing  to  vacate  a 
provisional  remedy,  did  not  fall  within  the  definition  of  a  special 
proceeding  as  given  by  subdivision  3,  and  was,  therefore,  not  ap- 
pealable. 

In  Wells  V.  DanforlJi^  1  C.  R.  (N.  S.)  415,  it  was  considered 
that  the  payment  of  a  judgment  entered  in  the  court  below,  did 
not  preclude  the  defendant  from  appealing,  unless  such  payment 
was  by  way  of  compromise  and  agreement  to  settle  the  contro- 
versy. 

In  Brovm  v.  Broivn^  6  How.  320,  it  was  decided  that  this  court 
had  no  jurisdiction  of  an  action  originally  commenced  in  a  justice's 
court,  but  discontinued,  and  recommenced  in  the  common  pleas 
under  sections  56  to  62  inclusive,  on  the  ground  of  the  title  to  land 
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being  in  question.  The  view  held  appears  to  have  been,  that  the 
new  action  was,  in  fact,  a  continuation  of  that  originally  com- 
menced before  the  justice,  and  fell,  as  such,  within  the  prohibitorj 
clause  as  above  cited. 

In  Oridley  v.  Daggett,  6  How.  280,  1  C.  R.  (N,  S.)  886,  where 
judgment  had  been  entered  at  general  Term,  on  a  stipulation,  aad 
with  a  view  to  an  appeal*  it  was  held  that  none  would  lie,  inasmuok 
as  such  judgment  was  not  entered  upon  an  actual  determination  of 
the  court  below,  and  the  appeal  there  taken  was  dismissed  accord- 
ingly, against  the  wish  of  the  parties,  the  court  holding  that  thej 
had  no  discretion,  and  that  the  statute  was  imperative  in  precluding 
a  proceeding  of  that  nature. 

Subdivision  2  of  section  11,  was  not  part  of  the  original  measure, 
but  was  first  inserted  on  the  amendment  of  1851.  On  the  same 
occasion,  an  appeal  was  given  by  a  fourth  subdivision,  "  In  an 
order  granting  a  new  trial."  This  amendment  was  probably  in- 
serted in  consequence  of  a  series  of  decisions  under  the  Code  of 
1849,  which  established  the  principle  that  questions  of  law  alone 
were  reviewable  by  this  tribunal,  and  that  mere  questions  of  fact 
would  not  be  entertained  by  it  under  any  circumstances ;  and,  in 
particular)  an  order  granting  a  new*  trial  was,  under  no  circnm- 
stances,  reviewable  on  appeal.  See  Duane  v.  The  Northern  JSaU- 
road  Company y  3  Comst.  645 ;  4  How.  364 ;  8  C  R.  72.  Lansing 
V.  BusseUj  2  Comst  563 ;  4  How.  213.  TiUey  v.  Phillips^  1  Comst. 
610  ;  8  How.  364 ;  1  C.  R.  111. 

The  inoonvenience  of  thus  opening  the  doors  of  the  ultinaate  tri- 
bunal to  the  admission  of  unlimited  discussions  upon  mere  questions 
of  fact,  seemed  both  grave  and  obvious ;  and  the  only  hitherto 
reported  decision,  bearing  directly  on  the  point,  amounted,  in  effect, 
to  a  partial,  if  not  a  total  repeal  of  the  provision,  and  restoratiim 
of  the  practice  under  the  previous  measure.  The  case  alluded  to, 
is  that  of  Moore  v.  Westervelty  noticed,  1  C.  R.  (N,  S.)  415,  as  fol- 
lows :  ^'  The  provision  of  the  amended  Code  of  1851,  allowing 
appeals  to  this  court,  (court  of  appeals,)  from  orders  granting  a  new 
trial,  does  not  include  new  trials  upon  a  case  made,  involving  ques- 
tions of  fact,  but  only  where  questions  of  law  are  involved  in  the 
order."  By  the  present  amendments,  the  former  practice,  adopted 
in  analogy  with  that  which  previously  prevailed  in  the  court  of  er- 
rors, is  unquestionably  restored,  and,  with  it,  the  authority  of  the 
decisions  before  referred  to. 

It  will  be  seen  from  the  above  provisions,  that  no  judgment  or 


APPEALS  TO  THE  COURT  OF  APPEALS.        ggS 

order  can  be  carried  np  to  this  tribanal,  unless  it  has  been  pre- 
Tionsly  passed  upon  by  the  general  Term  of  the  court  below.  The 
rule  in  this  respect,  is  inflexible.  See  Qrade  v.  Freelandy  1  Comst. 
228 ;  8  How.  218.     The  Mayor  of  New  York  v.  Sckermerhom, 

1  Comst.  423  ;  8  How.  834  ;  1  C.  R.  109.  Blair  v.  DiOaye^  2 
Comst.  189 ;  8  How.  422.  Lake  v.  GibsoUy  2  Comst  188 ;  8  How. 
420.  Kanouse  v.  Martin^  6  How.  240 ;  1  C.  R.  (N.  S.)  885- 
An  order  taken  by  default  at  a  special  term  was  likewise  held  not 
to  be  appealable  in  Swarthout  t.  Curiisy  4  Comst.  415 ;  5  How. 
198 ;  8  C.  R.  215.  Such  order  may,  however,  be  properly  before 
the  court,  in  order  to  illustrate  the  subsequent  proceedings  under  it, 
as  passed  upon  by  the  general  term.  A  rehearing  by  the  general 
term  is  therefore  claimable  as  a  matter  of  right.    See  below. 

In  McCormick  v.  Pickering ^  4  Comst.  276,  it  was  held  that  this 
tribunal  will  not  review  a  judgment  given  on  a  demurrer,  where  the 
alleged  defect  in  pleading  was  merely  formal  and  technical,  and 
should  have  been  amended  by  the  court  below. 

The  decisions  are  numerous,  as  to  the  circumstances  under  which 
an  appeal  will  or  will  not  lie.  The  principles  involved  in  them  are 
reducible  within  three  general  heads : 

1.  An  appeal  will  not  lie  upon  matters  resting  in  the  discretion 
of  the  court  below,  with  the  exercise  of  which  discretion  the  appel- 
late tribunal  will  not  interfere.    . 

2.  An  appeal  will  not  lie  on  questions  of  fact,  but  only  on  ques- 
tions  of  law. 

3.  An  appeal  will  only  lie  upon  a  judgment  or  order  by  which  a 
final  determination  is  made. 

The  broad  views  thus  taken,  were  somewhat  shaken  by  the 
amendments  of  1851,  but  they  are  now  restored  in  all  their  pristine 
integrity  by  those  last  made. 

The  authority  of  the  cases  of  Dvane  v.  The  Northern  Bailroad 
Oompanyy  8  Comst.  545 ;  4  How.  864 ;  8  C.  R.  72 ;  Lansing  Y.Russellj 

2  Comst.  563 ;  4  How.  218 ;  and  TiUey  v.  PhiUips,  1  Comst,  610 ; 
8  How.  864  ;  1  C.  R.  Ill,  before  referred  to,  all  holding  that  an 
order  granting  or  refusing  a  new  trial  is  not  appealable,  as  being  a 
matter  resting  in  the  discretion  of  the  court,  is  restored,  as  above 
noticed,  by  the  last  amendment. 

The  first  of  these  decisions  also  lays  down  the  principle,  that  an 
order  granting  a  new  trial,  is  not  appealable,  as  not  being  ^'a  final 
determination  of  the  rights  of  the  parties  in  an  action,^'  within  th^ 
definition  given  by  section  245. 
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In  analogy  with  the  roles  laid  down  in  the  forcing  cases,  and 
particularly  in  Lansing  v.  Busaellj  it  was  decided,  in  Candeev.  Lofi^ 
2  Comst.  269,  that  an  order  by  the  chancellor,  granting  a  feigned 
issue,  was  not  appealable. 

In  Spaulding  v.  Kingsland^  1  Comst.  426, 3  How.  387,  an  order 
denying  a  motion  to  vacate  a  final  decree  in  an  old  case,  was  held 
not  to  be  appealable,  as  being  ^^  a  question  of  practice  addressed  to 
the  discretion  of  the  chancellor.''  The  same  view  was  taken  in 
relation  to  an  order  refusing  to  open  a  default,  after  a  bill  bad  been 
taken  pro  con/esao.  Fort  v.  Bardy  1  Comst.  48  ;  Schermerhorn  y. 
ITie  Mohawk  Bank^  1  Comst.  125.  So,  likewise,  as  to  an  order 
setting  aside  a  decree  for  a  divorce  so  taken. — OarpejUer  v.  Oar* 
penter,  4  How.  139 ;  2  C.  R.  88.  The  same  was  also  held,  on  a 
decree  thus  taken  being  set  aside  for  irregularity,  in  Sherman  ?. 
Fdty  2  Comst.  186;  3  How.  425  ;  it  being  a  mere  question  <^pno- 
tice,  or  addressed  to  the  favor  or  discretion  of  the  court  So,  like- 
wise, as  to  an  order  denying  a  motion  to  set  aside  a  judgment  ss 
entered  under  a  void  authority. — Durilop  v.  Edwards^  3  Comst 
841 ;  8  C.  R.  197.  An  order,  vacating  one  by  which  a  reference 
has  been  granted  to  ascertain  the  amount  of  damages  occasioned 
by  a  temporary  injunction,  is  not  appealable. — Arwn.^  4  How.  80. 

Nor  is  an  order  gramting,  continuing,  or  dissolving  such  an  in* 
junction. —  Van  Dewater  v.  Kelsey^  1  Comst.  683 ;  8  How.  388; 
2  C.  R.  3.  ^'  It  is  quite  clear  that  the  Code  does  not  give  an 
appeal  in  such  a  case,"  was  the  expression  used  in  pronouncing  a 
similar  decision  in  Selden  v.  Vermilya^  1  Comst.  584 ;  3  How. 
838 ;  1  C.  R.  110.  An  appeal,  with  very  few  exceptions,  will 
not  lie  on  a  mere  question  of  costs. — Sherman  v.  Dagg^ 
8  How.  426. 

An  order  of  the  chancellor,  on  a  motion  to  open  biddings,  is  not 
appealable ;  HazkUm  v.  Wakeman^  3  How.  357 :  or  an  order  refnfl- 
ing  to  vacate  a  master's  orreceiver's  sale  of  real  estate. — Wakenun 
V.  Price,  8  Comst.  884 ;  8  C.  R  196. 

An  order  denying  a  motion  for  plaintiff  to  appear  and  submit  to 
an  examination,  was  held  not  to  be  appealable,  in  Marvin  r.  Sey* 
mour^  1  Comst  585 ;  8  How.  840 ;  1  C.  R.  111. 

An  order  denying  a  motion  for  a  stay  of  proceedings  on  a  judg- 
ment, and  for  liberty  to  move  to  set  aside  a  referee's  report,  or  for 
an  order  extending  the  time  to  appeal,  was  held  not  to  be  appeala- 
able,  in  JEnos  v.  ThomaSy  5  How.  359. 

So,  likewise,  as  to  an  order  refusing  to  stay  proceedings  in  one 
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action,  until  the  determination  of  another  controversy  involving  the 
same  queation. — James  v.  Chalmers^  1  C.  R.  (N.  S.)  413. 

In  Carpenter  v.  Haynes^  1  C.  R.  (N.  S.)  414,  it  was  likewise 
held,  that  a  refusal  of  a  referee  to  adjourn  a  hearing  before  him, 
where  such  refusal  was  on  matter  resting  in  his  discretion,  would 
not  be  reviewed  on  appeal. 

Analogous  to  the  above  decisions  are  those  of  the  supreme  court, 
and  court  of  common  pleas,  as  follows :  As  to  an  order  denying  a  mo- 
tion to  remove  a  referee. — Perry  Y.Moor^j  8  C.  B.  221.  As  to  an  order 
granting  a  reference. — Oray  v.  Fox^  1  C.  R.  (N.  S.)  334.  As  to 
an  order,  denying  a  motion  to  set  aside  an  attachment. — GonUiny. 
DtUcheTf  6  How.  386.  As  to  a  question  of  costs. — Niks  v.  Oris- 
woldy  8  C.  R*  164.  See,  also,  the  case  of  St.  John  v.  Westy  4  How. 
829,  8  C.  R.  85,  where  an  order  refusing  to  allow  a  party  who  had 
not  shown  a  primd  facie  title  to  sue,  to  continue  proceedings  under 
860.  121,  was  also  decided  not  to  be  appealable,  as  being  a  matter 
resting  in  the  discretion  of  the  court. 

An  allowance  of  a  set  off  is  stated  in  Baker  v.  Eoag,  6  How.  201, 
not  to  be  subject  to  review  in  error. 

There  is,  however,  one  point  upon  which  the  court  below  is  not 
aaihorised  to  exercise  any  discretion,  and  that  is  in  the  case  of  a 
rdiearing  at  general  Term,  under  the  judiciary  act,  of  an  order 
made  at  special  term  in  an  equity  case.  This  rehearing,  the  party 
complaining  of  such  order  is  entitled  to,  as  a  matter  of  right,  which 
right  the  appellate  tribunal  will  aid  him  to  enforce.  No  appeal 
will  lie  to  this  court  from  a  decision  of  special  term,  and  therefore, 
the  matter  must  be  reheard  to  be  appealed  from. — Oram  v.  Free- 
landy  1  Comst.  228  ;  8  How.  218  ;  Blair  v.  Dillayey  2  Comst.  189 ; 
8  How.  422.  Except,  however,  in  cases  in  which  the  order  is  clearly 
not*  appealable  under  any  circumstances. — Marvin  v.  iSeymowr^  1 
Comst.  585 ;  8  How.  840 ;  1  C.  R.  111. 

The  distinction  to  be  drawn  between  appeals  to  the  higher  jur 
risdiction,  and  those  to  the  full  bench  of  the  same  court  in  cases  of 
this  nature,  iivill  not  escape  the  reader's  notice.  A  review  may 
often  be  obtained  in  the  same  court,  of  matters  resting,  to  acertam 
degree,  in  the  discretion  of  tiie  single  judge.  Such  a  review  is,  in 
fiM^t,  an  appeal  to  the  discretion  of  tiie  same  court,  though  on  a 
more  deliberate  proceeding.  It  does  not  involve  the  conflict  of  one 
jurisdiction  with  another,  in  matters  resting  in  the  discretion  of  the 
latter,  a  conflict  which  always  has  been,  and  doubtless  always  wiU 
be  carefully  avoided. 
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The  second  head  above  proposed  was,  that  an  appeal  will  not  lie 
to  the  highest  court  on  questions  of  fact,  but  only  on  quesUons  of 
law. 

In  Sturgis  v.  Merry ^  8  How.  418,  in  which  case,  judgment  on  a 
referee's  report  was  sought  to  be  reviewed  on  the  same  case  used  by 
the  court  below,  and  which  merely  contained  the  evidence,  this 
principle,  and  the  practice  to  be  adopted  in  carrying  it  out  were 
announced  as  follows  :  ^^  a  case  should  have  been  settled  by  the 
supreme  court,  and  inserted  in  the  record,  stating  facts^  and  not 
the  mere  evidence  of  facts,  so  as  to  present  nothing  but  questions  of 
law  to  the  appellate  court.  As  to  questions  decided  by  the  referee 
in  receiving  or  rejecting  evidence,  and  the  like,  the  case  is  in  lihe 
nature  of  a  bill  of  exceptions  ;  and,  as  to  the  merits,  it  is  in  the  na- 
ture of  a  special  verdict,  which  must  find  facts,  and  not  the  mere 
evidence  of  facts."  The  court  accordingly  refused  to  entertain 
jurisdiction,  and  dismissed  the  appeal  in  the  case  in  question, 
establishing  in  the  course  of  their  judgment,  that  the  Code  had  not 
altered  the  former  practice,  as  to  reviewing  cases  in  the  appellate 
court.  See  also,  to  the  same  effect,  the  decisions  in  LivingsUm  ?. 
Radcliff,  3  How.  417 ;  Langhy  v.  Warner^  8  Comst.  827 ;  Wright 
V.  Douglassy  8  How.  418  ;  Esterly  v.  Cbfe,  8  Comst.  502 ;  and  JTwj 
v.  Dennis^  8  How.  419 ;  2Comst.  189  ;  in  which  latter,  the  case  there 
under  consideration  was  actually,  though  incorrectly,  called  a  bill  of 
exceptions  in  the  judgment  record  itself.  The  court  nevertheless  re- 
fused to  entertain  it,  and  pronouticed  their  judgment  to  that  eint 
in  these  words  :  ^*  This  court  cannot  review  decisions  at  the  circuit 
on  a  case ;  there  must  be  a  bill  of  exceptions,  or  special  verdict. 
As  the  court  can  take  no  notice  of  the  case,  there  does  not  appear 
to  be  any  error  in  the  proceedings  ;  therefore,  judgment  affirmei" 

The  authority  of  the  foregoing  is  confirmed  by  two  recently-re- 
ported decisions.  The  first  of  these  is  Newton  v.  Harris^  1  C.  R. 
(N.  S.)  414,  in  which  it  was  held,  that  the  finding  of  a  referee  on 
questions  as  to  the  performance  or  waiver  of  a  contract,  would  not 
be  reviewed,  as  being  questions  of  fact  only. — (See  Davis  y.  Alkn^ 
V.  Bort  V.  Spehnan^  below  cited.)  The  second  of  the  decisions  in 
question,  is  that  of  Colie  v.  Brotvn^  1  C.  R.  (N.  S.)  416,  where  an 
appeal  from  a  judgment  on  a  referee's  report,  on  a  record  contain- 
ing no  statement. of  facts  as  found  by  the  court  below,  nor  any  bill 
of  exceptions;  but  simply  a  case  setting  forth  all  the  evidence  given 
on  the  trial,  was  dismissed  on  that  account.    Views  in  analogy  irith 
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the  above,  were  entertained  by  the  court  of  common  pleas  in  Mqt^ 
gan  v,  Bruce^  1  C.  R.  (N.  S.)  364. 

The  same  principle  t.  e.,  that  a  statement  submitted  to  the  ap- 
pellate court  should  contain  facts  only,  and  not  the  evidence  of 
facts,  so  as  merely  to  present  questions  of  law,  is  applied  to  the 
subject  of  the  form  of  a  special  verdict,  by  the  cases  of  Sill  v.  Covdl^ 
1  Comst.  522  ;  Sisson  v.  Barrett^  2  Comst.  406 ;  and  LangUy  v. 
Warner,  3  Comst  327. 

A  bill  of  exceptions  should  give  a  plain  and  concise  statement  of 
the  facts,  out  of  which  the  questions  of  law  arise,  and  the  evidence 
should  not  be  set  forth  in  detached  and  scattered  portions. — Price 
V.  Powelly  3  Comst.  322.  If  improperly  prepared,  "  every  doubt 
about  facts  should  be  turned  against  the  party  making  the  bill.'' 

In  the  case  of  Lctke  v.  Oibson,  3  How.  420,  2  Comst.  188,  it 
was  decided,  that  the  former  practice  was  so  far  altered  as  to  pre- 
clude appeals  to  the  court  above,  upon  errors  appearing  upon  the 
face  of  the  record,  but  which  had  not  been  made  the  subject  of  actual 
determination  at  a  general  terrrij  although  the  same  were  formerly 
cognizable  under  a  writ  of  error. 

In  Bice  v.  Fhydy  4  How.  27,  the  court  of  appeals  refused  to  in- 
terfere with  the  verdict  of  a  jury  on  a  question  of  fact,  and  reversed 
a  judgment  of  the  supreme  court,  settmg  such  a  verdipt  aside.  The 
judgment  so  reversed  was,  however,  one  given  before  the  Code  took 
effect ;  and  the  court  also  held  in  their  decision,  that  the  review 
should  have  been  sought  under  the  old  law ;  on  which  point  the  case 
is  reported  in  1  Comst.  608,  and  1  C.  R.  112,  and  will  be  here- 
after noticed.  In  Davis  v.  Allen,  3  Comst.  168,  the  court  ex- 
pressly refused  to  review  a  referee's  decision  on  a  question  of  fact, 
which  decision  had  been  afiSrmed  by  the  supreme  court,  on  a  motion 
to  set  aside  the  report. 

See,  likewise,  Newton  v.  Harris,  1  C.  R.  (N.  S.)  414,  above 
cited. 

In  Borst  v.  Spelman,  4  Comst  284,  this  principle  was  carried 
still  further,  and  it  was  held  by  a  majority,  that  even  where 
a  report  appeared  to  have  been  made  against  the  weight  of  evi- 
dence, no  appeal  would  lie,  and  that  the  remedy  in  such  a  case 
was  by  motion  in  the  court  below  to  set  aside  the  report  '^  It  had 
been  repeatedly  decided"  it  was  said,  that  this  court  ^^had  no 
power  to  correct  erroneous  decisions  on  mere  matters  of  fact  It 
is  entirely  immaterial  how  clear  and  conclusive  the  evidence  is^  if 
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the  court  below,  and  which  merely  contained  the  evidence,  this 
principle,  and  the  practice  to  be  adopted  in  carrying  it  out  irere 
announced  as  follows  :  '^  a  case  should  have  been  settled  by  the 
supreme  court,  and  inserted  in  the  record,  stating  facts,  and  not 
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nature  of  a  bill  of  exceptiojis  ;  and,  as  to  the  merits,  it  is  in  the  na- 
ture of  a  special  verdict,  which  must  find  facts,  and  not  the  mere 
evidence  of  facts."  The  court  accordingly  refused  to  entertain 
jurisdiction,  and  dismissed  the  appeal  in  the  case  in  question, 
establishing  in  the  course  of  their  judgment,  that  the  Code  had  not 
altered  the  former  practice,  as  to  reviewing  cases  in  the  appellate 
court.  See  also,  to  the  same  effect,  the  decisions  in  LivingsUm  t. 
Badcliff,  3  How.  417 ;  Langley  v.  Warner,  8  Comst.  327 ;  WryA^ 
V.  Douglass,  3  How.  418  ;  Esterly  v.  Cole,  3  CJomst.  602 ;  and  iTwj 
V.  Dennis,  3  How.  419 ;  2Comst.  189  ;  in  which  latter,  the  case  there 
under  consideration  was  actually,  though  incorrectly,  called  a  bill  of 
exceptions  in  the  judgment  record  itself.  The  court  nevertheless  re- 
fused to  entertain  it,  and  pronounced  their  judgment  to  that  dfeet 
in  these  words  :  ^^  This  court  cannot  review  decisions  at  the  circnit 
on  a  case ;  there  must  be  a  bill  of  exceptions,  or  special  verdict 
As  the  court  can  take  no  notice  of  the  case,  there  does  not  appear 
to  be  any  error  in  the  proceedings ;  therefore,  judgment  affirmed." 

The  authority  of  the  foregoing  is  confirmed  by  two  recently-re- 
ported decisions.  The  first  of  these  is  Newton  v.  Harris,  1  C.  R. 
(N.  S.)  414,  in  which  it  was  held,  that  the  finding  of  a  referee  on 
questions  as  to  the  performance  or  waiver  of  a  contract,  would  not 
be  reviewed,  as  being  questions  of  fact  only. — (See  Davisv.  Alkn, 
V.  Sort  V.  Spelman,  below  cited.)  The  second  of  the  decisioiis  in 
question,  is  that  of  Colie  v.  Brown,  1  C.  R.  (N.  S.)416,  where  an 
appeal  from  a  judgment  on  a  referee's  report,  on  a  record  contain- 
ing no  statement. of  facts  as  found  by  the  court  below,  nor  any  bill 
of  exceptions ;  but  simply  a  case  setting  forth  all  the  evidence  given 
on  the  trial,  was  dismissed  on  that  account.    Views  in  analogy  with 
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the  above,  were  entertained  by  the  court  of  common  pleas  in  ifor- 
gan  v.  Bruce^  1  C.  R.  (N.  S.)  364. 

The  same  principle  t.  e.^  that  a  statement  submitted  to  the  ap- 
pellate court  should  contain  facts  only,  and  not  the  evidence  of 
facts,  60  as  merely  to  present  questions  of  law,  is  applied  to  the 
subject  of  the  form  of  a  special  verdict,  by  the  cases  of  HiU  v.  Covdl^ 
1  Comst.  522 ;  Sisson  v.  Barrett^  2  Comst.  406 ;  and  Langley  v. 
Warner^  3  Comst.  827. 

A  bill  of  exceptions  should  give  a  plain  and  concise  statement  of 
the  facts,  out  of  which  the  questions  of  law  arise,  and  the  evidence 
should  not  be  set  forth  in  detached  and  scattered  portions. — Price 
V.  Potvelly  8  Comst.  322.  If  improperly  prepared,  "  every  doubt 
about  facts  should  be  turned  against  the  party  making  the  bill.'' 

In  the  case  of  Lake  v.  Oibsoriy  3  How.  420,  2  Comst.  188,  it 
was  decided,  that  the  former  practice  was  so  far  altered  as  to  pre- 
clude appeals  to  the  court  above,  upon  errors  appearing  upon  the 
face  of  the  record,  but  which  had  not  been  made  the  subject  of  actual 
determination  cU  a  general  term^  although  the  same  were  formerly 
cognizable  under  a  writ  of  error* 

In  Bice  v.  Floyd^  4  How.  27,  the  court  of  appeals  refused  to  in- 
terfere with  the  verdict  of  a  jury  on  a  question  of  fact,  and  reversed 
a  judgment  of  the  supreme  court,  setting  such  a  verdict  aside.  The 
judgment  so  reversed  was,  however,  one  given  before  the  Code  took 
effect ;  and  the  court  also  held  in  their  decision,  that  the  review 
should  have  been  sou^t  under  the  old  law ;  on  which  point  the  case 
is  reported  in  1  Comst.  608,  and  1  C.  R.  112,  and  will  be  here- 
after noticed.  In  Davis  v.  Allen^  3  Comst.  168,  the  court  ex- 
pressly refused  to  review  a  referee's  decision  on  a  question  of  fact, 
which  decision  had  been  affirmed  by  the  supreme  court,  on  a  motion 
to  set  aside  the  report. 

See,  likewise,  Newton  v.  Harris^  1  C.  R.  (N.  S.)  414,  above 
cited. 

In  Borst  v.  Spelman^  4  Comst  284,  this  principle  was  carried 
still  further,  and  it  was  held  by  a  majority,  that  even  where 
a  report  appeared  to  have  been  made  against  the  weight  of  evi- 
dence, no  appeal  would  lie,  and  that  the  remedy  in  such  a  case 
was  by  motion  in  the  court  below  to  set  aside  the  report  ''  It  had 
been  repeatedly  decided "  it  was  said,  that  this  court  ^'  had  no 
power  to  correct  erroneous  decisions  on  mere  matters  of  fact  It 
is  entirely  immaterial  how  clear  and  conclusive  the  evidence  is,  if 
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the  referees  and  the  court  in  irhich  the  action  is  pending,  both  err 
in  relation  to  a  matter  of  fact,  there  is  no  relief." 

The  third  head  above  laid  down  was,  that  the  appellate  tribnnal 
will  not  review  any  other  than  final  judgments  or  orders. 

A  decree,  declaring  the  trusts  of  a  will  void  in  toto,  and  direct- 
ing  that  the  property  comprised  in  those  trusts  should  be  allowed 
to  descend  as  in  intestacy,  and  then  proceeding  to  grant  a  refer- 
ence to  take  accounts,  with  the  usual  reservation  of  further  ques- 
tions and  directions,  until  the  coming  in  of  the  referee's  report, 
was  decided  not  to  be  an  appealable  order,  under  the  Code  of 
1849 ;  though  the  court,  in  that  case,  did  not  dismiss  the  appeal, 
but  merely  refused  to  hear  the  cause  argued,  on  counsel's  sugges- 
tion that  it  would  be  thereafter  brought  up  in  a  proper  shape. 
— Harris  v.  Olark^  4  How.  78 ;  2  C.  R.  47.  The  doctrine  here 
laid  down  has  been  since  confirmed  in  the  case  of  Ontger  v.  Dcvg- 
lasy  4  How.  216 ;  2  Comst  671. 

In  Wagener  v.  BdUy^  4  How.  196,  an  appeal  was  taken  from  a 
decision  in  the  supreme  court,  reversing  a  final  decree  of  the  surro- 
gate, and  remitting  the  accounts  to  him  to  be  settled  upon  certun 
specified  principles.  A  motion  was  made  to  dismiss  iJiat  appeal, 
on  the  very  ground  on  which  the  above  decisions  of  Harris  v.  dari^ 
and  Oruger  v.  Boughs^  are  founded ,  i.  e.,  that  the  decree  oould 
not  be  held  to  be  final,  because  an  account  was  yet  to  be  taken; 
but  such  motion  was  denied.  •  The  same  doctrine  has  also  since 
been  held  in  Messerve  v.  Suiton,  3  Comst.  646 ;  8  C.  R.  198.  It 
seems  hard  to  reconcile  these  cases,  inasmuch  as  ii^  the  two  former, 
and  in  Harris  v.  Clark  in  particular,  the  decree  would  seem  to 
have  been  equally  conclusive  as  to  the  rights  of  the  parties,  and 
the  subsequent  accounts  to  be  taken  equally  a  matter  of  form  as 
in  the  latter. 

The  more  liberal  view  is  sustained  by  the  case  of  SwarthmU  v. 
Curtisy  6  How.  198  ;  3  C.  R.  215  ;  4  Comst.  415.  A  decree  dis- 
posing of  all  questions  in  the  cause,  but  referring  it  to  the  county 
judge  to  settle  the  amount  due  on  the  mortgage  in  respect  of  which 
the  suit  was  brought,  was  held  to  be  appealable,  on  the  referee's 
report  of  such  amount  being  confirmed,  &ough  subsequent  proceed- 
ings then  remained  to  be  taken  for  sale  of  tibe  property,  &c. ;  but 
not  to  be  appealable  until  such  confirmation  had  taken  place. 

In  Dunham  v.  Nicholson^  4  How.  140,  an  order  setting  aside  a 
defendant's  answer  as  frivolous,  and  that  the  plaintiff  have  jndg- 
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ment  as  for  want  of  an  answer ;  and  further  ordering,  that  the  de- 
fendant shoold  appear  and  be  examined  ^^  concerning  his  property, 
and  the  judgment  to  be  given  on  such  complaint/'  was  decided  not 
to  be  appealable  against,  as  not  bemg  final ;  though  the  entry  of 
judgment  would  seem  to  have  been  conclusive  as  to  the  plaintiff's 
olaim,  and  the  subsequent  proceedings  to  be  only  remedial  with  re- 
gard to  its  enforcement.  The  grounds  on  which  the  court  pro* 
nounced  the  decision  are  not  given  in  the  report. 

The  above  cases  seem,  on  the  whole,  somewhat  difficult  to  recon- 
cile* The  question  of  finality  is  one,  however,  which  must  depend 
upon  the  peculiar  circumstances  of  each  individual  case.  The  test 
proper  to  be  applied,  would  seem  to  be,  whether  the  record  is  or  is 
not  in  such  a  state  as  to  be  clearly  reviewable  as  a  whole,  without 
the  probability  of  subsequent  questions  arising,  involving  a  possible 
change  in  the  decision  given,  and  which  may  become  the  subject  of 
future  discussion.  As  long  as  any  such  questions  exist,  or  there 
is  any  reasonable  propability  of  their  being  raised,  the  determina- 
tion cannot  properly  be  considered  as  finaL  If  otherwise,  there 
seems  no  reason  why  it  should  not  be  carried  up  at  once  to  the  ap- 
pellate court,  without  further  delay,  even  though  some  mere  formal- 
ities remain  to  be  carried  out ;  and  still  more  so,  if ,  as  in  the  case 
of  taking  an  account  on  new  principles,  those  formalities  are  actu- 
ally dependent  on  the  decision  on  the  main  issue,  and  may  become 
annecessary,  if  that  decision  be  reversed* 

In  addition  to  the  authority  conferred  by  the  Code,  this  court  has 
jurisdiction  of  cases  pending  in  the  late  court  of  errors. — Laws  of 

1847,  p.  322.  And  also  of  causes  in  the  late  court  of  chancery, 
transferred  to  the  supreme  court,  on  the  abolition  of  the  former  ju- 
risdiction.— Farmers^  Loan  £  Trust  Go.  v.  Carroll^  2  Comst.  566  ; 
4  How.  211 ;  2  C.  R.  188. 

The  operation  of  the  Code  is  strictly  prospective  in  respect  to 
appeals.     Those  from  judgments  or  orders  made  prior  to  ^July 

1848,  can  only  be  taken  under  the  old  law,  and  the  practice  in  such 
cases  is  governed  entirely  and  exclusively  by  the  old  machinery. — 
Mayor  of  New  York  v.  Schermerhorn^  1  Comst.  423 ;  3  How. 
834  ;  1  C.  R.  101 ;  SpauUing  v.  Kingsland,  1  Comst.  426 ;  8  How. 
837  ;  Bice  v.  Fl(yydy  8  How.  866 ;  1  C.  R.  112 ;  Dunlap  v.  Ed- 
wards^ 3  Comst.  841 ;  3  C.  R.  197 ;  Buthr  v.  MiUer,  1  C.  R.  110. 

Where,  on  the  contrary,  the  judgment  or  order  appealed  from 
was  made  after  first  July,  1848,  the  right  to  appeal,  and  the  form 
of  proceedings  depend  upon  the  Code,  notwithstanding  that  the  suit 
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may  have  been  pending  before  its  passage. — Farmers^  Loan  and 
Trust  Oompany  v.  Carroll^  2  Comst.  666 ;  4  How.  211 ;  2  C.  R. 
188 ;  Mayor  of  New  York  v.  Sokerm/erhom^  above  cited ;  Sddm 
Y.  Vermilyay  1  Comst.  584 ;  3  How.  388  ;  1  C.  R.  110.  In  the 
following  further  cases,  establishing  the  same  proposition,  this  doc- 
trine was  held  to  deprive  parties  of  rights  of  appeal  which  thej 
would  have  possessed  under  the  old  law : — 1.  In  a  case  where  al- 
leged errors  appeared  on  the  face  of  the  record,  bat  no  excepdons 
had  been  taken,  Lake  v.  Qibsoriy  3  How.  420.  2.  On  appeal  from 
a  judgment  of  the  supreme  court,  in  a  case  originally  commenced  in 
a  justice's  court. — Grover  v.  Cbon,  1  Comst.  636 ;  3  How.  341 ;  1 
C.  R.  96 ;  and,  3.  As  to  an  order  granting  a  new  trial  on  a  bill  of 
exceptions,  under  the  origmal  Code. — Tilley  v.  Phillips,  1  Comst 
610 ;  3  How.  864 ;  1  C.  R.  111. 

In  The  Farmers^  Loan  and  Trust  Company  v.  Carroll^  4  How. 
211,2  Comst.  566, 2  C.  R.  188,  the  following  rule  was  laid  down 
by  the  court,  in  relation  to  appeals  of  this  description — **  In  all 
cases  where  the  suit  was  commenced  before  the  Code,  and  deter- 
mined afterwards,  the  parties  must  govern  themselves  on  ap- 
peal, as  far  as  may  be  practicable,  by  the  new  machinery;  but, 
where  that  will  not  answer  the  purpose,  the  parties  are  at 
liberty  to  resort  to  the  former  practice,  unless  that  course  has 
been  plainly  forbidden  by  the  legislature." 

The  questions  in  relation  to  the  review  of  judgments  or  or- 
ders by  this  court,  having  thus  been  considered  in  a  general 
point  of  view ;  its  peculiar  features  in  relation  to  its  practice  in 
general  remain  to  be  dealt  with. 

The  questions  with  regard  to  the  powers  and  duties  of  the 
judges  of  this  court,  collectively  or  individually  considered, 
and  also  as  to  the  course  to  be  pursued  in  the  event  of  a  differ- 
ence of  opinion  amongst  its  members,  have  already  been  treated 
of,  in  the  introductory  chapter  as  to  its  jurisdiction.  The 
points  of  practice  incident  to  appeals  in  general,  without  regard 
to  the  peculiar  court  in  which  they  are  taken,  have  also  been 
previously  entered  upon,  in  chapter  III.  of  this  book. 

Assuming,  then,  that  the  notice  of  appeal  and  security  have 
been  duly  given,  and  copies  served  as  there  prescribed ;  the 
first  point  to  be  noticed  in  relation  to  the  practice  of  this  pecu- 
liar tribunal,  is  with  reference  to  the  return  to  be  made  by 
the  clerk  of  the  court  below.  It  is  imperative  under  rule  II. 
that  this  return  should  be  made   and  filed  with  the  clerk  of 


k 


AFFEAIS  TO  THE  G0T7BT  OF  APF£Aia  993 

the  appellate  court,  within  twenty  days  after  the  appeal  has  been 
perfected.  If  the  appellant  '*  fail  to  do  so,  he  shall  be  deemed 
to  have  waived  the  appeal,  and,  on  an  affidavit  proving  that 
the  appeal  was  perfected,  and  a  certificate  of  the  clerk  that  no 
return  has  been  filed,  the  respondent  may  enter  an  order  with 
the  clerk,  dismissing  the  appeal  for  want  of  prosecution,  with 
costs,  and  the  court  below  may  thereupon  proceed,  as  though 
there  had  been  no  appeal."  No  remittitur  seems,  accordingly, 
to  be  necessary  in  this  case,  the  appeal  in  fact  becoming  a 
nullity. — See  note  at  4  How.  211. 

The  appellant's  attorney  must  therefore  be  vigilant  upon  this 
point,  or  he  will  run  the  above  risk.  If  there  be  any  difficulty 
in  complying  with  the  strict  letter  of  the  rule,  his  course 
will  be  to  obtain  an  order  for  further  time  for  that  purpose. 
If  the  return  made  by  the  clerk  of  the  court  below  be  de- 
fective, either  party  may,  under  rule  III.,  and  on  affidavit  speci- 
fying  the  defect,  apply  for  an  order  that  the  clerk  make  a  further 
return  without  delay. 

The  mode  of  obtaining  orders  of  the  last  or  any  other  de- 
scription, is  pointed  out  by  rule  XYIII.  which  runs  as  follows, 
and  which  affi^rds  the  utmost  facilities  in  this  respect : 

Rule  XVIII.  The  time  prescribed  by  these  rules  for  doing  any  act 
may  be  enlarged  by  the  court,  or  by  either  of  the  judges  thereof; 
and  either  of  the  judges'  may  make  orders  to  stay  proceedings, 
nrhich,  when  served  with  papers  and  notice  of  motion,  shall  stay 
the  proceedings  according  to  the  terms  of  the  order.  Any  order 
may  be  revoked  or  modified  by  the  judge  who  made  it ;  or,  in  case 
of  his  absence  or  inability  to  act,  by  either  of  the  other  judges. 

An  ex  j[>arte  order  thus  obtained,  must  be  served  in  the  usual 
manner ;  where  a  motion  is  made  upon  notice,  that  notice  must 
be  for  the  usual  period  of  eight  days,  and  must  be  served  as  in 
the  courts  below.  The  morning  of  the  first  day  of  term,  and 
of  each  following  Tuesday  and  Friday,  during  its  continuance, 
are  designated  by  rule  XY.,  as  the  proper  days  for  hearing  such 
motions ;  and,  by  the  same  rule,  it  is  provided  that,  if  no  one 
appear  to  oppose,  the  motion,  as  in  the  inferior  tribunals,  will  be 
granted  as  of  course. 

The  entitling  a  notice  of  motion  of  this  description  in  the 
wrong  court,  is  a  fatal  defect,  and  one  that  cannot  be  amended. — 
Clickmm  v.  Clickman,  I  Comst.  611 ;  3  How.  365 ;  1  C.  R.  98 
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The  notice  was  there  entitled  *'  supreme  court/*  for  a  motion 
in  the  court  of  appeals. 

Though  unopposed,  a  motion  will  not  be  granted,  where  it 
interferes  with  the  power  of  the  court  in  controlling  their  cal- 
endar.— Grain  v.  Rowley^  4  How.  79,  below  cited. 

The  attorneys  and  guardians  ad  litem  in  the  court  below, 
will,  under  rule  IV.,  be  deemed  to  act  inthd  same  capacities  on 
the  appeal,  uuless  others  be  retained'or  appointed,  and  notice 
of  such  substitution  be  served  in  due  course. 

The  preparation  and  printing  of  the  case  on  the  part  of  the 
appellant,  has  been  before  considered  in  detail,  in  chapter  III.  of 
this  portion  of  the  work. 

The  rule  is,  however,  strict  that,  as  there  no^ced,  this  case 
must  be  prepared  and  printed,  and  three  copies  served  on  the 
adverse  attorney,  within  forty  days  after  the  appeal  is  perfected. 
If  the  appellant  '*fail  to  do  so,  he  shall  be  deemed  to  have 
waived  the  appeal ;  and,  on  an  aiBdavit  proving  the  default,  the 
respondent  may  enter  an  order  with  the  clerk,  dismissing  the 
appeal  for  want  of  prosecution,  with  costs ;  and  the  court 
below  may,  thereupon,  proceed  as  though  there  had  been  no 
appeal." 

This,  therefore,  is  another  requisite  to  be  sedulously  attended 
to  by  the  appellant's  attorney.  If  there  be  any  difficulty  in 
complying  with  the  rule  within  the  limited  period,  an  order 
extending  the  time  must  be  applied  for  as  above. 

In  Dresser  v.  Brooks,  4  How.  207,  2  Comst.  559,  it  was 
decided,  that  this  rule  is  retrospective  with  reference  to  ap- 
peals pending  at  its  adoption,  and  an  order  dismissing  such  an 
appeal  for  want  of  prosecution,  by  reason  of  no  copies  of  the 
case  having  been  served  within  the  forty  days,  was  sustained. 

Notice  of  argument  must  be  given  in  this  court  for  the  first 
day  of  term,  as  in  the  courts  below,  but  eight  days  only,  instead 
of  ten,  are  required. — See  rule  VIII.  Instead  of  filing  a  note 
of  issue,  a  copy  of  this  notice,  in  which  copy  the  judicial  dis- 
trict in  which  the  cause  originated  must  be  distinctly  specified, 
must  be  furnished  to  the  clerk,  eight  days  before  the  firet  day 
of  term.  When  forwarded  by  mail,  this  notice  should  be  sent 
in  due  time,  so  that  it  may  be  actually  received  by  the  clerk  on 
or  before  the  day  in  question. — V.  Crittenden  v.  Adamsj  5  How. 
310,  3  C.  R.  145,  before  cited.  If  not  so  received  by  him,  he 
will  not  be  bound  to  place  the  appeal  on  the  calendar,  and  may 
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very  probably  omit  to  do  so.  When  once  the  calendar  has 
been  made  out,  the  court  will  not  derange  it  under  any  circum- 
stances, by  allowing  a  case  to  be  subsequently  put  on  it  in  what 
would  otherwise  have  its  proper  order,  even  though  the  ap- 
plication be  not  opposed.— (7rain  v.  Bowhy^  4  How.  79.  The 
importance  of  this  proceeding  being  taken  in  due  time,  and 
with  an  allowance  for  contingencies,  is  further  demonstrated 
by  the  case  of  WiUcin  v.  Pearce,  4  How.  26,  where  the  attorney 
having  been  taken  ill,  the  last  day  but  one  before  the  day  for 
filing  such  notice,  and  having  thus  been  prevented  from  doing 
«o  in  time,  was  not  excused  ;  the  court  holding  that  he  should 
not  have  waited  till  so  late  before  taking  that  step. 

The  date  of  the  issue  in  this  court  is,  as  before  stated,  the 
date  of  the  filing  of  the  return  of  the  court  below. 

The  number  of  cases  and  points  required  to  be  in  court  on 
the  hearing  of  the  appeal,  is  greater  in  this  tribunal  than  in 
those  of  inferior  jurisdiction.  The  appellant  must  have  with 
him  thirteen  copies  of  the  case — one  for  each  of  the  judges, 
and  five  to  be  delivered  to  the  clerk,  to  be  disposed  of  by  him 
as  prescribed  by  rule  IX.  Each  party  must  also  be  prepared 
with  sixteen  copies  of  his  printed  points,  besides  those  for  his 
own  use:  thirteen  to  be  delivered  as  above,  and  three  others 
to  be  served  on  the  counsel  for  the  adverse  party,  at  the  com- 
mencement of  the  argument. 

In  rule  X.,  it  is  prescribed  that  the  court  will  not  hear  an  ex- 
.  tended  discussion  upon  any  mere  question  of  fact. 

Under  rule  XL,  the  party  who  has  noticed  or  placed  the 
cause  on  the  calendar  for  argument,  may  take  judgment  of 
affirmance  or  reversal,  as  the  case  may  be,  if  the  other  party 
shall  neglect  to  appear  and  argue  the  cause,  or  to  furnish  and 
deliver  cases  or  points,  as  required  by  rules  IX.  and  X.  No- 
tice of  the  order  so  obtained  must  be  served  at  once. — See  rule 
XVIL,  after  cited. 

In  the  event  of  a  default  of  this  description  being  taken,  it  is 
always  competent  to  the  other  party  to  apply  for  an  order  open- 
ing it,  on  the  usual  notice  of  motion,  for  which  purpose  a  delay  of 
ten  days  is  prescribed  by  rule  XVII;;  and,  if  he  apprehend  pro- 
ceedings in  the  interim,  he  may  further  apply  ex  parte  for  a 
stay  of  proceedings  under  rule  XVIII.,  which  will  doubtless  be 
granted,  and  may  be  served  with  the  notice.  The  application 
must,  of  course,  be  grounded  on  an  affidavit  of  the  circum- 
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Stances,  showing  that  the  default  has  arisen  from  surprise  or 
excuseable  neglect,  under  which  circumstances  the  relief  may 
probably  be  granted,  though  the  payment  of  costs  will  most 
likely  be  imposed,  as  usual  in  similar  cases. 

Only  one  counsel  will,  as  a  general  rule,  be  heard  on  each 
side,  in  the  argument  of  calendar  causes  or  motions,  unless  the 
court  shall  otherwise  direct. — Rule  XII.  Criminal  cases  hare 
jBL  preference. — Rule  XIII.  And  also  certain  proceedings  by 
the  attomey  general,  as  noticed  in  a  previous  chapter  If  the 
parties  prefer  it,  causes  may  be  submitted  by  them  on  printed 
arguments. — Rule  XIV.  It  is  not  an  unusual  practice  for  the 
counsel  on  both  sides  to  do  so,  upon  the  cases  and  points  as 
prepared ;  and,  in  causes  of  minor  importance,  this  course  is 
calculated  to  save  much  time  and  consequent  expense. 

On  the  appeal  being  disposed  of,  either  by  default  or  on  a 
regular  hearing,  the  decision  of  the  appellate  tribunal  is  certi- 
*fied  to  that  below,  in  order  that  the  necessary  action  may  be 
taken  thereon.  This  proceeding  is  effected  by  means  of  a  re- 
mittitur, the  form  of  which  document  is  prescribed  by  role 
XVI.,  as  follows  : 

Rule  XVI. — The  remittitar  shall  contain  a  copy  of  the  judgment  of 
this  court,  and  the  retnm  made  by  the  clerk  of  the  court  below ;  and 
shall  be  sealed  with  the  seal,  and  mgned  by  the  clerk  of  this  court. 

In  cases  where  default  has  been  taken,  it  is  not  competent  for 
the  moving  party  to  perfect  the  remittitur,  until  a  sufficient  time 
has  been  given  to  his  adversary  for  the  purpose  of  an  applica- 
tion to  open  such  default,  as  above  noticed.  Rule  XVII.  pro- 
vides upon  the  subject,  as  follows  : 

Rule  XVII. — When  a  decree  or  order  shall  be  affirmed  or  reversed 
by  the  default  of  either  party,  the  remittitur  shall  not  be  sent  to  the 
court  below,  unless  this  court  shall  otherwise  direct,  until  ten  days 
after  notice  of  the  affirmance  or  reversal  shall  have  been  served  on 
the  attorney  of  the  party  in  default.  Service  of  the  notice  shall  be 
proved  to  the  clerk  by  affidavit,  or  by  the  written  admission  of  the 
attorney  on  whom  it  was  served. 

Where  an  appeal  has  been  taken  from  a  judgment,  and  also 
from  an  order,  and  has  been  disifiissed  as  far  as  regards  the 
latter,  no  remittitur  can  properly  be  made  until  the  appeal  from 
the  judgment  is  also  disposed  of. — McFarlan  v.  WcUsouy  4  How. 
128,  184.  On  this  point,  this  case  seems  of  authority,  though 
overruled  on  others. 
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'  As  long  as  the  remittitur  has  not  been  actually  sent  to  and 
filed  in  the  court  below,  the  court  of  appeals  possesses  jurisdic-. 
tion  of  the  cause,  for  the  purpose  of  correcting  any  errors  in  the 
judgment. — Burckle  v.  Lucey  8  How.  236. 

But  so  soon  as  the  remittitur  has  been  filed  below,  that  juris* 
diction  is  gone. — Martin  v.  TFi'fcon,  1  Comst.  240  ;  Frazer  v. 
Western^  3  How.  235 ;  Dresser  v.  Brooks^  4  How.  207,  2  Comst. 
559.  The  only  remedy  in  such  cases  is  a  new  appeal,  and  tiuch 
new  appeal  cannot  be  taken  until  the  costs  of  the  former  one 
have  been  paid. — Dresser  v.  Brooks^  5  How.  75. 

The  power  of  the  court  of  appeals  to  remit  to  the  court 
below,  on  any  order,  which  disposes  of  the  appeal  in  any 
manner,  as  by  dismissal  for  any  defect  or  otherwise,  is 
fully  established  by  the  above  cases  of  Dresser  v.  Brooks^  4 
How.  207  ;  2  Comst.  559 ;  Langley  v.  Warner,  2  C.  R.  97 ;  and 
Doty  V.  Brotvn^  4  How.  429,  overruling  pro  tant ;  McFarlan  v. 
Watson^  4  How.  128,  above  cited.  See  also  reference  to  two 
cases  on  the  same  subject,  4  How.  164. 

After  the  remittitur  has  once  been  filed  in  the  court  below, 
that  court  cannot  entertain  a  motion  to  restore  it  to  the  appel- 
late court,  in  order  that  alleged  errors  may  be  reconsidered. 
The  desire  even  of  the  appellate  tribunal  tore-examine  its  de- 
cision,  cannot  be  brought  before  the  lower  tribunal,  upon  affida* 
vit.  It  can  only  be  recognized  on  some  act  of  the  appellate 
court,  as  such,  as  on  a  resolution  certified  to  by  the  clerk,and  duly 
communicated  to  the  court  below,  or  its  officers.  Such  a  di- 
rection would,  doubtless,  be  obeyed. — Selden  v.  Vermilya,  9 
L.  O.  83 ;  3  Sandf.  683 ;  6  How.  41. 

In  Newton  V.  Harris,  8  Barb.  S.  C.  R.  306,  1  C.  R.  (N.  S.)  191» 
the  appeal  having  been  dismissed  for  want  of  prosecution,  a 
motion  was  made  to  set  aside  the  judgment  entered  upon  the 
remittitur,  on  the  ground  that  the  order  of  dismissal  had  been 
irregularly  obtained.  It  was  held  that  the  court  below  had  no 
jurisdiction  to  interfere,  but  were  bound  by  the  remittitur, 
whether  irregular  or  not,  unless  absolutely  void,  and  that  the  de« 
fendant  should  apply  to  the  court  of  appeals  to  vacate  their 
order,  by  which  the  appeal  would  be  restored.  There  would  then 
be  no  foundation  for  the  judgment  entered  on  the  remittitur^ 
and  the  court  would  set  it  aside,  if  necessary,  on  motion. 

It  would,  doubtless,  be  held  that  ^n  appellant  cannot  dismiss 
his  own  appeal  without  payment  of  the  respondent's  costs,  in 
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accordance  with  the  principle  laid  down  by  the  supreme  court 
in  Burnett  v.  Hathness^  4  How.  158.  He  cannot  bring  a  new 
appeal  after  the  dismissal  of  one  previously  dismissed,  until  ther 
costs  of  the  latter  have  been  first  paid. — Dresser  v.  Brocks^  5 
How.  75,  above  cited. 

The  remittitur  must  be  taken  out,  and  the  clerk's  fees  thereon 
paid  by  the  prevailing  party.  It  must  be  lodged  by  him  with 
the  clerk  of  the  court  below,  and  a  copy  made  and  served  by 
him  on  the  adverse  attorney.  On  such  lodgment  and  service, 
the  cause  in  the  court  below  is  restored  to  precisely  the  same 
condition  in  which  it  would  have  been  had  its  judgment  been 
in  accordance  with  that  of  the  appellate  tribunal,  on  the  one 
hand,  or  if  no  appeal  had  been  taken,  on  the  other.  If  the  judg- 
ment be  affirmed,  execution  issues  as  of  course,  for  the  original 
debt  and  costs,  including  the  costs  of  the  appeal,  which  must  be 
taxed  in  the  usual  manner,  and  judgment  entered  accordingly 
on  the  remittitur.  If  the  judgment  be  reversed,  the  prevailing 
party  is  entitled  to  enter  judgment  in  the  usual  manner,  in  his 
favor,  and  to  enter  satisfaction  on  that  of  his  advei*sary.  Should 
a  new  trial  be  ordered,  the  cause  is  again  set  down  and  brought 
on  in  due  course,  as  of  the  date  of  the  original  issue.  Should  the 
remittitur  be  in  respect  of  an  order,  that  order  is  either  affirmed 
or  vacated  thereon ;  or,  should  any  further  action  on  the  part  of 
the  court  below  be  required,  it  may  be  applied  for  ex  parte,  and 
as  of  course.  In  short,  the  effect  of  a  remittitur  is,  as  before 
stated,  to  restore  the  case  to  the  exact  position  in  which  it 
would  have  stood,  if  a  correct  decision  had  been  made  by  the 
court  below  in  the  first  instance,  on  the  one  hand :  or,  on  the 
other,  if  the  decision  so  made  had  not  been  sought  to  be  re- 
viewed on  appeal. 
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BOOK   XII^ 

COSTS. 


In  do  respect  has  the  Code  effected  a  more  radical  and  com- 
plete change,  than  as  regards  the  costs  of  actions  or  suits  in 
the  different  courts,  whether  as  to  the  relations  of  the  par- 
ties in  a  proceeding  to  each  other,  or  with  reference  to  those 
between  such  parties,  and  their  attorneys  or  counsel.  The 
former  provisions  on  both  subjects  are  completely  swept  away, 
and  an  entire  new  system  substituted. 

It  is  hardly  possible,  indeed,  to  imagine  a  more  complete  con- 
trast, than  that  which  exists  between  the  former  and  the  pres- 
ent provisions  on  the  subject.  Whether  too  much  may  not 
have  been  attempted  on  the  one  hand,  and  too  little  preserved 
on  the  other,  is  a  matter  by  no  means  free  from  doubt ;  and, 
possibly,  some  may  even  be  entertained  as  to  whether  the  pro- 
visions of  the  Code  itself  do  not  even  tend,  in  many  respects, 
to  counteract  the  expressed  intentions  of  its  framers.  Those 
intentions  are  thus  stated  by  the  parties  in  question,  upon  their 
report : 

**  The  losing  party  ought,  as  a  general  rule,  to  pay  the  expense 
of  the  litigation.  He  has  caused  a  loss  to  his  adversary  un- 
justly, and  should  indemnify  him  for  it.  The  debtor  who  re- 
fuses to  pay,  ought  to  make  his  creditor  whole." 

The  extent  to  which  the  object  thus  proposed  is  actually  car- 
ried out,  will  best  be  seen  hereafter.  The  practical  effect  of 
the  provisions  made  for  this  purpose,  seems  rather  to  be  the 
rendering  a  complete  and  accurate  indAnnification  a  matter 
of  impossibility  in  practice ;  and  this,  even  with  the  precarious 
assistance,  which  an  application  for  an  allowance  under  sec. 
308  may  perhaps  afford  in  some  cases.  The  prevailing  party 
is,  as  a  general  rule,  saddled  with  the  payment  of  his  counsel 
fees,  without  the  possibility  of  obtaining  reimbursement  from 
his  opponent,  however  unavoidably  he  may  himself  have  been 
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forced  into  the  suit,  or  however  great,  nay,  even  ruinous,  the 
burden  may  be  upon  him. 

The  wisdom  of  giving  an  attorney  in  a  cause  a  direct  inter^ 
est  in  procrastinating  proceedings  to  the  utmost,  by  the  dispro- 
portionate ratio  which  exists  between  the  allowances  for 
term-fees,  and  those  for  the  preparation  and  argument  of  a 
cause,  seems  very  questionable.  It  appears  to  be  assumed,  too, 
that  all  causes  require  the  same  preparation,  and  present  the 
same  difficulties ;  no  means  of  making  any  distinction  between 
a  simple  inquest  or  judgment  by  default,  and  a  really  litigated 
trial,  involving  forethought  and  preparation,  being  provided  by 
the  present  enactments. 

To  argue  that  the  same  compensation  is  adequate  in  ail  these 
cases,  without  any  distinction  whatever,  would  shock  common 
sense ;  and  yet,  no  adequate  means  of  drawing  that  distinction 
are  provided — at  least,  as  regards  the  very  large  and  important 
class  of  cases,  which,  though  requiring  a  large  sacrifice  of  time 
and  labor  for  their  due  preparation,  and  experience  and  skill 
in  their  conduct,  may,  perhaps,  not  strictly  fall  within  the  de- 
finition of  being  either  **  difficult "  or  extraordinary,  within  the 
meaning  of  the  legislature. 

The  whole  of  the  new  system,  as  thus  established,  is  in  sin- 
gular and  marked  contrast  with  the  course  of  legal  reform  on 
the  same  subject  in  England,  in  which  country  the  facilities  for 
obtaining  an  exact  and  equitable  adjustment  of  the  costs  in  e«ich 
litigated  case,  according  to  its  peculiar  circumstances,  have 
been  of  late  years  greatly  increased ;  and  special  officers  have 
been  appointed,  for  the  express  purpose  of  watching  over  and 
eflfecting  such  adjustment  in  all  cases :  important  additional  fa- 
cilities being  given  to  that  adjustment,  by  the  establishment  of 
two  scales  of  taxation — viz.,  1st,  that  between  party  and  party, 
comprising  the  costs  of  an  ordinary  recovery,  or  defence,  and 
including  a  reasonable  and  proper  counsel  fee  on  the  hearing; 
and,  2d,  that  betweei^  solicitor  and  client,  under  which  a  party 
whose  costs  are  ordered  to  be  so  taxed,  obtains  a  complete  in- 
demnity against  every  reasonable  expense  incurrred  by  him  in 
consequence  of  the  litigation  :  answering,  by  these  means,  the 
very  object  proposed  by  the  framers  of  the  Code,  in  the  pas- 
sage of  their  report  above  cited,  but  which  the  enactments  of 
the  measure  itself  have  obviously  failed  to  obtain. 

With  these  few  preliminary  remarks  on  the  subject  of  costs 
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in  general,  we  proceed  to  notice  shortly,  in  the  first  instance, 
the  relation  in  this  respect,  as  between  the  client  and  his  at* 
tomey. 

The  whole  of  the  previous  checks  upon  this  relation  are  thus 
swept  away  by  sec.  303 : 

§  303.  All  statutes  establishing  or  regulating  the  costs  or  fees  of 
attorneys,  solicitors,  and  counsel  in  civil  actions,  and  all  existing 
mles  and  provisions  of  law,  restricting  or  controlling  the  right  of  a 
party  to  agree  with  an  attorney,  solicitor,  or  counsel,  for  his  compen^ 
sation,  are  repealed ;  and  hereafter  the  measure  of  such  compensa- 
tion shall  be  left  to  the  agreement,  express  or  implied^  of  the  parties. 
Bat  there  may  be  allowed  to  the  prevailing  party,  upon  the  judgment, 
eertain  sums  by  way  of  indemnity,  for  his  expenses  in  the  action ; 
which  allowanoes  are  in  this  act  termed  costs. 

This  complete  repeal  is  a  bold  experiment. 

The  following  most  valuable  and  pertinent  remarks  are  made 
by  Hand,  J.,  upon  this  subject,  in  Barber  v.  Grosset,  6  How.  45: 
**  It  was  the  intention  of  the  legislature  to  abolish  the  fee  bill, 
as  between  attorney  and  client."  And  they  go  further,  and  re* 
peal  **  all  existing  rules  and  provisions  of  law,  restricting  or 
controlling  the  right  of  a  party  to  agree  with"  his  lawyer  *•  for 
his  compensation,"  and  leave  the  measure  of  that  compensation 
to  the  agreement  of  the  parties. 

•*  If  this  strips  the  courts  of  all  control  over  the  subject,  which 
I  doubt,  and,  upon  consideration,  shall  be  found,  as  to  the  pro- 
fession, to  licence  champerty,  and  leave  an  open  field  for  the 
encouragement  of  barratry,  it  is  to  be  hoped  that  the  bar  of 
this  state  will,  in  countenance  and  conduct,  and  by  common 
consent,  maintain  the  high  position  heretofore  held  by  them, 
and  frown  upon  everything  dishonorable,  whether  legally  pun* 
ishable  or  not  To  the  fair-minded  lawyer,  nothing  can  be 
more  repulsive  than  the  quack  system  of  **  no  cure,  no  pay  ;" 
particularly  when  the  pay  is  to  be  a  division  of  the  spoils  I 
All  experience  has  shown  that  justice  is  better  administered 
where  suits  are  conducted  by  those  not  parties  to  the  contro* 
versy." 

The  superior  court,  in  Saiterlee  v.  Frazerj  2  Sandf.  S.  C.  R. 
141,  held  tb&t,  by  the  section  above  cited,  the  provisions  of  the 
Revised  Statutes,  (2  R.  S.  288,)  prohibiting  attomies  from  bujring 
debts  to  sue  thereon,  or  giving  an  inducement  to  procure  suits 
to  be  placed  in  their  hands,  are  repealed,  and  that  it  is  now 
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lawful  for  parties  to  make  such  bargains  as  they  pleaae  with 
their  attornies. 

In  Hall  V.  Barthtt,  9  Barb.  S.  C.  R.  297,  it  was  considered 
that  the  statute  which  prohibits  attornies,  counsellor,  &c.,  from 
purchasing  choses  in  action  with  a  view  to  sue  thereon,  (F. 
2  R.  S.  288,  sec.  71,)  would  extend  to  the  purchase  of  a  mort- 
gage with  such  intent,  but  that  the  usual  statutory  proceedings 
ifor  a  foreclosure  by  advertisement,  did  not  bring  the  case  with- 
in the  operation  of  that  provision ;  and  judgment  was  accord- 
Uig^y  given  for  the  defendant,  on  his  demurrer  on  that  ground. 

In  Barry  v.  Whitney,  however,  3  Sandf.  S.  C.  R.  696,  I  C.  R. 
(N.  S.)  101,  the  superior  court  asserted  its  powers  to  interfere 
in  arrangements  between  attornies  and  their  clients,  to  prevent 
overreaching  or  fraud,  **It  is  contended,"  says  Oakley,  C.  J., 
in  pronouncing  the  opinion  of  the  general  term,  "  that,  under 
the  Code,  any  arrangements  may  be  made  between  attor- 
ney and  client  as  to  compensation  in  suits,  and  that  with 
such  agreements  the  court  has  no  right  to  interfere.  Without 
considering  the  question  whether  the  statutes  of  champerty  and 
maintenance  have  been  abrogated  by  the  provisions  of  the 
Code  in  relation  to  the  subject  of  costs,  which  we  very  much 
doubt,  we  do  not  think  that  the  court  is  deprived  of  the  power 
of  looking  into  these  arrangements  between  attorney  and  client 
Before  the  Code,  the  court  had  the  general  power  of  examining 
into  bargains  of  this  character,  to  see  that  they  were  not  un- 
reasonable or  oppressive,  and  the  power  has  not  been  taken 
away.  There  are  numerous  cases  in  the  books^  where  courts 
have  exercised  this  superintending  power.  Even  where  a 
judgment  has  been  confessed  by  a  client  in  favor  of  an  attorney, 
although  resting  upon  a  record  of  the  court,  which  has  received 
its  sanction,  the  courts  have  not  hesitated  to  open  it,  and  in- 
vestigate the  transaction.  Many  cases  of  this  character  are 
collected  in  Graham's  Practice,  p.  28.  This  power  results  from 
the  general  superintending  power  of  the  court  over  its  officers, 
and  the  very  peculiar  relations  which  exist  between  clients  and 
attornies.  It  is  a  power  which  should  be  exercised  with  cau- 
tion ;  but  which  is,  nevertheless,  to  be  exercised  firmly,  where 
a  necessity  for  it  exists."  A  reference  was  accordingly  granted 
in  that  case,  and  action  taken  upon  the  report,  when  made,  in 
accordance  with  the  foregoing  principles. 

A  question  has  arisen,  as  to  whether  the  costs  in  a  suit,  when 
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recovered,  belong  to  the  party  or  to  the  attorney,  and  the  opin- 
ions of  the  courts  upon  the  subject  are  somewhat  discordant. 
•  Although,  in  strictness,  under  the  terms  of  the  Code,  the  al- 
lowance for  costs  is  made  to  the  party  ;  yet  in  O-ihon  v.  Fryaiij 
2  Sandf.  S.  C.  R.  638,  a  case  where  a  non-suit  had  been  en* 
tered,  the  following  doctrine  was  laid  down  on  the  subject  by 
the  superior  court :  ''  The  court  cannot  fail  to  see,  that  although, 
technically,  the  costs  belong  to  the  party,  yet,  in  point  of  fact, 
they  belong  to  the  attorney.  Here,  all  the  judgment"  (it  being 
a  judgment  in  case  of  non-suit,)  ^  really  belongs  to  the  attor- 
ney;" and  a  set-off  claimed  by  the  plaintiff  for  a  former  judg- 
ment against  the  defendants,  was  accordingly  refused  to  be 
allowed.  The  same  principle  had  been  previously  laid  down 
in  Smith  v.  Lowden,  1  Sandf.  696,  referred  to  in  the  judgment. 
In  the  supreme  court,  however,  a  contrary  doctrine  appears 
to  prevail,  as  is  apparent  from  the  case  of  Noxon  v.  Oregory,  5 
How.  339,  where  it  was  held  that  an  attornev's  lien  for  his 
costs,  is  subordinate  to  the  equities  existing  between  the  parties ; 
and  a  set-off  was  therefore  allowed  of  one  judgment  against 
another,  notwithstanding  the  effect  of  that  allowance  was  to 
nullify  an  assignment  of  the  other  judgment,  to  the  attornies  in 
discharge  of  their  costs ;  and  also  from  that  of  Benedict  y,  Har* 
hwj  5  How.  347,  where  it  was  decided  that  an  attorney  has  no 
lien  on  damages  recovered  for  his  client,  until  the  same  are  ac- 
tually received  by  him.  "  The  parties  have  a  right  to  settle 
the  suit  before  judgment,  without  first  paying  the  attorney  his 
costs.  It  seems  that,  under  the  Code,  attornies  have  no  longer 
a  lien  for  their  costs.  Their  compensation  now  rests  in  con- 
tract." See,  likewise,  Davenport  v.  I/udbw,  4  How.  337,  and 
Ward  V.  Syme,  9  L.  O.  313,  1  C.  R.  (N.  S.)  208,  a  decision  of 
the  common  pleas  to  the  same  effect.  In  a  note  to  the  last  re- 
port it  is,  however,  stated  that  in  Anderson  v.  Johnson^  decided 
by  the  general  Term  of  the  1st  district  of  the  supreme  court, 
Nov.,  1851,  it  was  held  that,  after  notice  from  the  attorney  that 
the  judgment,  which  was  for  costs,  belonged  to  him,  the  de- 
fendant could  not  avail  himself  of  a  release  obtained  from  the 
plaintiff. 

A  partial  modification  of  the  foregoing  doctrine,  as  held  by 
the  supreme  court,  appears  also  in  the  following,  inserted 
amongst  a  number  of  decisions  of  Edwards,  J.*  in  the  New  York 
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Herald  of  June  Ist^  1652,  and  which  may  probably  be  regti* 
larly  reported  hereafter : 

C.  F,  Spear  and  others  v.  Lawrence  ffyers. — Tlie  practice  of  this 
court  has  been  to  allow  a  se.t-off  of  judgment,  withont  reference  to 
the  attorney's  lien  for  costs.  It  seems  to  me  that  this  rale,  although 
it  is  well  established  by  authority,  is  inequitable  in  its  operation. 
But  when,  as  in  this  case,  there  has  been  an  assignment  of  the  costs 
by  the  party  to  his  attorney  for  a  yaluable  consideration,  after  the 
greater  part  of  the  costs  have  accrued,  and  before  the  opposite 
party  have  acquired  a  right  of  set-off,  I  think  that  such  assignment 
should  be  sustained.  It  has  been  so  held,  where  the  interest  of  the 
party  had  been  assigned  before  a  referee  had  signed  his  report,  (4th 
Hill  559),  and,  in  my  judgment^  the  assignee's  rights  ought  equally  to 
be  protected  in  this  case.    Motion  denied,  without  costs. 

Under  the  Revised  Statutes,  sec.  24,  of  title  L  chap.  X.  part 
III.  (2  R.  S,  617),  a  public  officer,  sued  for  an  official  act  and 
prevailing,  is  entitled  to  recover  double  costs.  A  question  of 
some  nicety  has  arisen,  as  to  whether  this  enactment  is  or 
is  not  repealed  by  the^Code,  the  decisions  on  which  are  numer- 
ous and  discordant. 

In  Murray  v.  Hashins^  4  How.  263,  it  was  held  that  those 
provisions  are  not  repealed  by  sec.  303  of  the  Code,  inasmnch 
as  they  are  not  provisions  for  regulating  the  costs  or  fees  of 
attorneys  or  counsel,  but  merely  additional  allowances  made  by 
way  of  indemnity  to  certain  parties  under  certain  circum- 
stances ;  and  that,  as  such,  they  are  within  the  saving  of  sec 
471,  as  being  existing  ^* statutory  provisions  not  inconsistent" 
with  the  code,  and  ^*  in  substance  applicable  to  the  actions 
thereby  provided ;"  and  this  conclusion  is  supported  by  Chad- 
vnck  V.  Brother^  4  How.  283 ;  WesterveU  ads.  Ndson^  8  L.  O.  173 ; 
Calkins  v.  WiUiams^  and  Calkins  t.  Brandy  5  How.  393  and 
396, 1  C.  R.  (N.  S.)  53  ;  and  lastly,  by  Barber  v.  Cresset,  6  How. 
45 ;  1  C.  R.  (N.  S.)  401.  In  Foster  v.  Cleaveland,  however,  6 
How.  253, 1  C.  R.  (N.  S.)  402,  it  was  held  by  one  of  the  learned 
judges  maintaining  this  conclusion,  that  double  costs  of  this 
nature  could  not  be  allowed  on  an  appeal  by  an  officer  so  sued ; 
but  see  Burckle  v.  Luce,  3  How.  236.  And,  in  Calkins  v.  Williams, 
it  was  also  considered  that  such  costs  could  not  be  claimed  on 
a  referee's  report,  but  only  on  verdict,  judgment,  non  pros.,  or 
discontinuance ;  under  which  circumstances,  an  allowance  under 
sec.  308  was  granted  in  lieu  thereofl 
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The  contrary  eonelusioDv  t.  e.,  that  the  provisions  of  the  Re- 
vised Statutes  are  repealed  by  the  Code,  and  that  double  costs 
cannot  now  be  claimed  by  a  public  officer  under  *any  circum- 
stances, is  established  by  an  equally  numerous  and  apparently  pre- 
ponderating series  of  decisions.  See  Hallenbeck  v.  Miller^  4  How. 
239 ;  Van  Bensselaer  v.  Kidd,  5  How.  242 ;  3  C.  R.  224 ;  Moore  v. 
Westervelt,  3  Sandf.  S.  C.  R.762;  1  C.  R.  (N.  S.)131 ;  (a  decision  of 
the  general  Term  of  the  superior  court,  in  which  the  subject  is 
very  fully  discussed.)  Nestle  v,  Jones,  Q  How.  172;  1  C.  R. 
(N.'S.)  401 ;  and  Bagner  v.  Jones,  1  C.  R.  (N.  S.)  234.  Most  of 
these  cases  proceed  on  the  supposition  that,  in  a  proper  case, 
an  extra  allowance  will  generally  be  made  under  s^c.  308  to  an 
officer  so  sued  ;  and  an  application  of  that  nature,  rather  than 
a  contestation  of  the  question,  would  seem  to  be  the  more  eligi- 
ble course  under  such  circumstances. 

The  provisions  of  the  Code  as  to  costs,  (with  the  single  ex- 
ception of  sec.  315,  with  reference  to  the  costs  of  a  motion, 
which  is  rendered  so  by  the  supplemental  act,)  have  been  held 
not  to  be  retrospective  in  cases  commenced  before,  but  decided 
after  its  original  passage,  and  which  are  therefore  governed  by 
the  old  fee  bill. — See  Poillon  v.  Haughton,  2  C.  R.  14,  and 
IHtacoU  V.  King,  4  How.  173.  See,  also,  3  C.  R.  119.  The 
costs  of  a  suit,  commenced  under  the  code  of  1848,  but  decided 
under  that  of  1849,  were  held,  however,  to  be  governed  by  the 
provisions  of  the  latter,  in  Holmes  v.  St  John,  4  How.  66 ;  2  C. 
R.  46.  An  appeal  to  the  couri  of  appeals,  taken  under  the 
Code,  from  a  decision  pronounced  before  its  passage  is,  on  the 
contrary,  a  new  suit  in  relation  to  costs,  and  such  costs  will  ac- 
cordingly be  allowed  under  the  new  instead  of  the  old  fee  bill. 
— Bokee  V.  Banks^  9  L.  0. 135  ;  3  C.  R.  218  ;  Kanouse  v.  Martin 
2  Sandf.  S.  C.  R.  739. 

The  question  as  to  the  cases  in  which  security  for  costs  may 
or  may  not  be  required,  and  the  extent  of  that  security,  has 
been  before  considered,  under  the  head  of  the  defendant's  pro- 
ceedingSy  after  receipt  of  the  complaint,  and  before  answer. 

The  allowance  of  costs  to  a  successful  plaintiff  is  thus  pre- 
scribed by  sec.  304 : 

§  304.  Costs  shall  be  allowed  of  coarse  to  the  plaintiff  upon  a  re- 
covery, in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  real  property,  or  when  a  claim 
of  title  to  real  property  arises  on  the  pleadiogs^  or  is  certified  by  tho 
court  to  have  come  in  qacstion  at  the  trial. 
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2.  In  an  action  to  reoover  the  posseflaion  of  peraonal  property. 

3.  In  the  actions  of  which,  according  to  section  54,  a  coart  of  a 
justice  of  the  peace  has  no  jurisdiction. 

4.  In  an  action  for  the  recoyery  of  money,  where  the  plaintiff  shall 
recoyer  fifty  dollars  or  more.  But  in  an  action  for  assault,  battery, 
false  imprisonment,  libel,  slander,  malicious  prosecution,  criminal 
conversation,  or  seduction,  if  the  plaintiff  recoyer  less  than  fifty  dol- 
lars damages,  he  shall  recoyer  no  more  costs  than  damages. 

And  in  an  action  to  recover  the  possession  of  personal  property,  if 
the  plaintiff  recover  less  than  fifty  dollars  damages,  he  shall  recover  no 
more  costs  than  damages,  unless  he  recovers  also  property,  the  value 
of  which,  with  the  damages,  amounts  to  fifty  dollars.  Such  value  must 
be  determined  by  the  jury,  court,  or  referee,  before  whom  the  action 
is  tried. 

When  several  actions  shall  be  brought  on  one  bond,  recognisance, 
promissory  note,  bill  of  exchange,  or  other  instrument  in  writing,  or 
in  any  other  case,  for  the  same  cause  of  action,  against  several  parties 
who  might  have  been  joined  as  defendants  in  the  same  action,  no 
costs  other  than  disbursements  shall  be  allowed  to  the  plaintiff,  in 
more  than  one  of  such  actions,  which  shall  be  at  his  election,  pro- 
vided that  the  party  or  parties  proceeded  against  in  such  other  action 
or  actions,  shall,  at  the  tine  of  the  commencement  of  the  previous 
action  or  actions,  have  been  within  this  state,  and  not  secreted. 

It  will  be  seen  that,  by  this  section,  a  plaintiff*  is  entitled  to 
costs  as  of  course,  in  most,  if  not  in  all  cases  of  importance. 
The  provision  in  subdivision  3,  as  to  actions  in  which  a  justice 
of  the  peace  has  no  jurisdiction,  comprises  within  its  scope  the 
following,  as  laid  down  by  sec.  54 : 

Actions  to  which  the  people  of  the  state  are  parties,  except- 
ing for  penalties  not  exceeding  $100. 

Actions  where  the  title  to  real  estate  comes  into  question. 

Actions  for  the  major  description  of  torts,  enumerated  in  sub* 
division  4  of  sec.  304,  as  above. 

Actions  in  respect  of  a  matter  of  account,  where  the  sum 
total  of  the  accounts  of  both  parties,  as  proved,  exceeds  $400, 
and, 

Actions  against  executors  or  administrators  as  such,  (but  see 
subsequently  as  to  this  last  point.) 

The  last^mentioned  clauses  are,  as  will  be  seen,  partly  iden- 
tical with,  and  partly  in  augmentation  of  the  other  categories, 
under  which,  by  virtue  of  the  section  itself,  a  plaintiff*  will  be 
entitled  to  costs  as  of  course. 
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Where  the  title  to  land  has  been  brought  into  question,  even 
though  collaterally^  the  plaintiff  will  be  entitled  to  costs  on  a 
recovery,  however  small  the  actual  amount  of  that  recovery 
may  hG.^Pow€ll  v.  Rust,  8  Barb.  S.  C.  R  567  ;  1  C.  R.  (N.  S.) 
172.  The  action  in  that  case  was  for  a  trespass,  in  respect  of 
which  95  damages  were  awarded  to  the  plaintiffs  ;  a  question 
was,  however,  raised  on  the  pleadings,  as  to  whether  the  de- 
fendant had,  or  had  not  a  right  to  do  the  acts  complained  of, 
under  a  reservation  made  by  him  on  an  agreement  for  sale  of 
the  property  in  question;  under  which  circumstances,  the  court 
held  that  the  title  to  land  came  clearly  into  quiestion,  and  that  a 
justice  of  the  peace  had  no  jurisdiction  of  the  case. 

It  is  clear,  from  subdivision  4,  that,  in  money  actions,  consid- 
ered in  a  general  point  of  view,  the  plaintiff  cannot  claim  any 
costs  at  all,  unless  his  recovery  amounts  to  850.  The  provi- 
sion limiting  the  amount  of  costs  in  the  actions  for  torts  enum- 
erated in  that  section,  where  the  recovery  is  less  than  that 
amount,  was  not  in  the  original  Code,  but  was  first  inserted  in 
that  of  1849.  It  was  held,  however,  in  Holmes  v.  St.  John^  4 
How.  66,  that  an  action  falling  within  this  class,  commenced 
under  the  prior,  but  decided  under  the  subsequent  measure,  fell 
within  the  provisions  of  the  latter,  and,  the  plaintiff  having  re- 
covered six  cents  damages,  was  only  allowed  the  same  amount 
for  costs. 

A  question  has  been  raised,  as  to  whether,  on  a  recovery  of 
the  nature  last  alluded  to,  the  plaintiff  can  or  cannot  claim  dis- 
bursements, in  addition  to  costs  to  the  amount  of  the  recovery  ; 
such  disbursements  to  be  taxed  by  the  clerk,  and  inserted  in  the 
entry  of  judgment,  under  sec.  311.  In  Taylor  v.  Gardner^  4 
How.  67,  it  was  held  that  he  could  do  so ;  and  the  same  prin- 
ciple was  maintained  in  Newton  v.  Sweet,  4  How.  134,  2  C.  R.  61, 
on  the  parallel  question  of  a  recovery  against  executors. 

On  the  other  hand,  it  was  decided,  after  a  lengthened  exam- 
ination, in  Belding  v.  Gonklitiy  4  How.  196,  that  the  term  "  costs," 
as  used  in  the  Code,  embraces — 1,  lawyer's  fees ;  2,  ofHcer'a 
fees;  and,  3,  disbursements;  and  that,  therefore,  a  plaintiff  re- 
covering only  six  cents  damages  in  slander,  could  only  recover 
six  cents  in  respect  of  costs,  and  in  full  for  all  disbursements 
and  expenses  whatever. 

In  Wheeler  v.  Wesigatej  4  How.  269,  the  above  cases  were 
fully  discussed  at  general  term,  and  the  doctrine  laid  down  in 
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Newton  v.  Sweet  and  Taylor  v.  Oardner  was  formally  overruled, 
and  that  of  Belding  v,  Conklin  fully  confirmed.  The  same  con- 
clusion is  also  come  to  in  Stone  v.  Duffy^  3  Sandf.  S.  C.  R.  761 ; 
1  C.  R.  (N.  S.)  129 ;  and  Keating  v.  Anthony,  1  C.  R.  (N.  S,) 
233.  The  latter  may,  therefore,  be  considered  as  the  settled 
doctrine.     See,  also,  Swifi  v.  Devntt,  1  C.  R.  25. 

A  plaintiff,  recovering  the  possession  of  personal  property, 
with  damages  of  small  amount,  should  take  special  care  to 
apply  for  an  assessment  of  the  property  itself  upon  the  trial,  in 
order  to  bring  his  case  within  the  terms  of  this  section,  or  his 
recovery  may,  to  this  extent,  be  defeated. 

Attention  should  be  paid  to  the  last  clause  of  section  304,  in 
cases  where  there  are  several  parties  to  the  same  bill  of  ex- 
change, or  other  instrument,  and  they  may  have  been  sepa- 
rately  sued.  No  case  appears  as  yet  to  have  arisen  on  this 
question ;  but,  upon  the  principles  laid  down  in  relation  to  the 
omission  oF  notice  of  taxation,  in  the  cases  before  cited  on  that 
point,  under  the  head  of  proceedings  between  trial  and  judg- 
ment, it  would  probably  bo  held  that  an  improper  allowance 
in  this  respect,  on  the  part  of  the  taxing  oificer,  would  not 
vitiate  the  judgment  itself,  but  would  be  remediable  by  means 
of  a  relaxation,  upon  a  proper  application  for  that  purpose. 
'  The  provisions  in  relation  to  the  allowance  of  costs  to  a  de- 
fendant prevailing  in  the  action,  are  thus  contained  in  sec.  305 : 

§  Costs  shall  be  allowed  of  course  to  the  defendant,  in  the  actions 
mentioned  in  the  last  section,  unless  the  plaintiff  be  entitled  to  oosts 
therein. 

The  following  passage  in  sec.  306,  has  also  reference  to  this 
subject : — '^  In  all  actions  where  there  are  several  defendants, 
not  united  in  interest,  and  making  separate  defences  by  separate 
answers,  and  the  plaintiff  fails  to  recover  judgment  against  all, 
the  court  may  award  costs  to  such  of  the  defendants  as  have 
judgment  in  their  favor,  or  any  of  them.'* 

The  following  cases  have  arisen  under  these  last  provisions : 

Where  three  defendants,  sued  in  assault  and  battery,  appeared 
by  different  attornies,  and  two  were  acquitted ;  it  was  held  that 
both  such  defendants  were  entitled  to  costs,  as  of  course,  under 
sec.  305. — Hinds  v.  Myers,  4  How.  356.  See  also  CaMeOanos 
V.  Beauville,  below  cited.  The  attornies  must  not,  however, 
be  partners,  or  the  contrary  will  be  the  case. — See  Crofts  v. 
Bocke/eller,  below  cited. 
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The  soffering  of  judgment  by  default,  by  co-defendants  in 
the  same  interest,  will  not  prejudice  the  right  of  a  party  who 
actually  defends,  and  obtains  a  verdict  in  his  favor,  to  recover 
costs  against  the  plaintiff. — Comstoch  v.  Bayard^  2  Sandf.  S.  C. 
R.  705 :  **  If  the  costs  rested  in  our  discretion/'  said  the  Court, 
*'  we  would  grant  them  to  Bayard,^  (the  defendant  in  question,) 
**  but  he  is  clearly  entitled  to  them  by  the  Code.  This  follows  from 
the  nature  of  the  action,  and  the  fact  that  the  plaintiff  is  not  enti- 
tled to  costs  against  him.  Section  305  gives  the  defendant  costs  in 
such  case,  and  it  applies  to  any  defendant  prevailing  in  the  suit 
against  the  plaintiff."  See,  however,  as  to  the  effect  of  a  dis- 
continuance, Stafford  V.  Onderdonk,  below  cited.  The  same 
conclusion  is  come  to  in  Stone  v.  Buffy^  3  Sandf.  S.  C.  R.  761 ; 
1  0.  R.  (N.  S.)  129. 

In  Collomh  v.  (Mdwell^  5  How.  336;  1  C.  R.  (N.  S.)  41 ;  where 
two  defendants  appeared  and  demurred  separately,  and  both 
demurrers  were  allowed,  with  leave  for  the  plaintiffs  to  amend 
on  payment  of  costs,  it  was  held  that  two  sets  of  costs  were 
payable. 

Where,  however,  two  defendants  defended  by  the  same 
attorney,  but  answered  separately,  only  one  bill  of  costs  was 
allowed  to  them,  on  a  verdict  in  their  favor. — Tracy  v.  Stone^ 
3  0.  R.  73 ;  5  How.  104  :  also  noticed  3  C.  R.  162.  The  same 
doctrine  was  held  in  OasteUanos  v.  BeauviUe^  2  Sandf.  S.  C.  R. 
670.  In  that  case,  however,  separate  bills  were  allowed  for 
the  earlier  portion  of  the  suit,  during  which,  two  defendants 
had  appeared  by  separate  attornies,  though,  afterwards,  their 
defences  were  combined,  from  which  latter  period  only  one  set 
of  costs  was  allowed. — Braden  v.  Kahhaiser^  3  Sandf.  S.  C.  R. 
760 : 1  C.  R.  (N.  S.)  129,  is  authority  to  the  same  effect. 

Where  several  defendants  appeared  by  separate  attornies, 
who  were  partners,  it  was  held  that,  under  those  circum- 
stances, only  one  bill  of  costs  could  be  allowed. — OrofU  v.  Boch^ 
fdUr,  6  How.  9 ;  1  C.  R.  (N.  S.)  177. 

^here  an  action  was  brought  against  three  parties  to  a  pro- 
missory note,  who  defended  jointly,  and  the  plaintiff  afterwards 
took  judgment  against  two  of  such  defendants,  and  discontinued 
as  to  the  other,  it  was  held  that  the  latter  was  not  entitled 
to  costs,  on  the  ground  of  his  defence  having  been  joinL-^ 
Stafford  y.  Onderdonk,  2  C.  R.  115. 

A  defendant's  right  to  costs,  in  cases  where  the  plaintiff'* 
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recovei^y  is  less  than  950,  is  not  affected  by  the  amount  of  the 
original  claim  of  the  latter.  Thus,  where  the  original  claim  of 
the  plaintiff  was  reduced  to  a  less  amount  than  t50,  partly  by 
deductions,  and  partly  by  a  set-off  established  by  the  defendant, 
the  latter  was  held  entitled  to  his  costs. — Spring  Vcdky  Shot 
and  Lead  Oo.  v.  Jackson^  2  Sandf.  S.  C.  R  622. 

So  also,  in  a  suit  in  the  supreme  court,  by  the  city  authorities 
to  enforce  an  assessment,  it  was  held  that  the  plaintiffs  roust 
pay  costs,  on  a  recovery  of  less  than  850,  the  title  to  land  not 
being  in  question. — Mayor  of  New  York  v.  HilUhurghy  2  C.  R.  152, 
The  justice's  court  is  evidently  the  proper  forum  for  controversies 
of  this  value. 

The  above  cited  sections  provide  for  those  cases  in  which 
costs  are  claimable,  as  of  right,  by  a  plaintiff  or  a  defendant 
^'  In  other  actions  costs  may  be  allowed  or  not,  in  the  discretion 
of  the  court,*'  sec.  306.  By  the  same  section,  it  is  also  provided 
that,  '^  In  the  following  cases  the  costs  of  an  appeal  shall  be  in 
the  discretion  of  the  court : 

"  1.  When  a  new  trial  shall  be  ordered. 

''  2.  When  a  judgment  shall  be  affirmed  in  part,  and  reversed 
in  part." 

In  Hinds  v.  Myers,  4  How.  356,  3  C.  R.  48,  it  was  held  that 
the  words  '*  other  actions,"  as  contained  in  this  section,  ^  referred 
to  other  causes  of  action  than  those  enumerated  in  section  dH 
and,  there  being  no  other  than  equity  causes  of  action,  the  former 
section  referred  to  such  only.'' 

The  extent  to  which  a  referee  may,  or  may  not  adjudicate 
on  a  question  of  costs,  has  already  been  considered,  under  the 
head  of  trial  by  referees. 

It  was  held  in  McGowan  v.  Morrow,  3  C,  R.  9,  that  the  court 
had  no  discretionary  power  to  charge  a  plaintiff  in  partition  with 
costs,  on  the  ground  that  he  had  unreasonably  refused  to  make 
partition  by  deed. —  V.  2  R.  S.  328,  sec.  72. 

Where  the  real  plaintiff  prosecuted  a  suit  for  a  penalty,  in 
the  name  of  another  party,  with  a  parol  agreement  to  divide 
the  amount,  and  the  defendant  succeeded ;  the  former,  on  proof 
of  the  facts  by  affidavit,  was  ordered  to  pay  the  costs.— <M» 
V.  Salbert,  6  How.  319. 

In  cases  of  irregularity,  after  notice,  costs  will,  it  seems,  ai* 
ways  be  imposed,  on  a  reversal  of  proceedings  so  taken. — ^d- 
log  Vi  Klodcf  2  C.  R.  28.    So  also,  where  such  irregularities  take 
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place  in  consequence  of  disregarding  sec.  469,  and  the  rules 
saved  thereby,  costs  will  be  imposed  in  all  cases ;  even  though 
such  irregularities  do  not  affect  substantial  rights. — Beech  v. 
SoiUhworth,  1  C.  R.  99. 

The  scale  of  costs  to  be  allowed  under  the  Code,  is  thus 
fixed  by  section  307 : 

§  307.  When  allowed,  costs  shall  be  as  follows : 

1.  To  the  plaintiff,  for  all  proceedings  before  notice  of  trial,  (in- 
cluding judgment  when  entered.) 

In  an  action  where  jadgment  upon  failure  to  answer  may  be  had 
without  application  to  the  court,  seven  dollars  ;  in  an  action  where 
judgment  can  only  be  taken  on  application  to  the  court,  twelve  dol* 
lars  ;  for  all  subsequent  proceedings  before  trial,  seven  dollars. 

2.  To  the  defendant ;  for  all  the  proceedings  before  notice  of  trial, 
five  dollars ;  for  all  subsequent  proceedings  before  trial,  seven  dollars. 

3.  For  the  trial  of  issues  of  law,  if  separate  from  the  trial  of  issues 
of  fact ;  to  the  plaintiff  fifteen  dollars  ;  to  the  defendant,  twelve  dol- 
lars. 

4.  For  the  trial  of  the  issues  of  fact,  if  separate  from  the  trial  of  the 
issues  of  law ;  to  the  plaintiff  fifteen  dollars  ;  to  the  defendant  twelve 
dollars. 

5.  For  the  trial  of  the  issues  of  fact  and  of  law,  when  tried  at  the 
same  time,  to  the  plaintiff  twenty  dollars ;  to  the  defendant  fifteen 
dollars. 

6.  To  either  party  on  appeal,  except  to  the  court  of  appeals  ;  before 
argument,  fifteen  dollars  ;  for  argument  thirty  dollars  ;  but  this  pro- 
vision shall  not  apply  to  appeals  in  the  cases  mentioned  in  sec.  three 
hundred  and  forty-nine. 

7.  To  either  party,  on  appeal  to  the  court  of  appeals  ;  before  argu- 
ment, twenty-five  dollars  ;  for  argument,  fifty  dollars. 

8.  To  cither  party,  for  every  circuit  or  term,  at  which  the  cause  is 
necessarily  on  the  calendar,  and  not  reached  or  postponed,  excluding 
that  at  which  it  is  tried  or  heard,  ten  dollars. 

But,  in  an  action  hereafter  brought  to  recover  dower,  before  ad- 
measurement, of  real  property  aliened  by  the  husband  ;  the  plaintiff 
shall  not  recover  costs,  unless  it  appear  that  the  dower  was  demanded 
before  the  commencement  of  ihe  action,  and  was  refused. 

In  Bockefelhr  v.  Weiderwax,  3  How.  382,  2  C.  R.  3,  it  was  de- 
cided that  the  costs  under  subdivision  I,  accrue  immediately 
the  action  is  brought ;  and  a  tender  by  the  defendant  of  the  debt 
and  interest  was  decided  to  be  bad,  on  the  ground  that  97,  costs 
under  that  subdivision*  were  not  also  included  in  that  tender. 
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The  action  cannot,  however,  be  said  to  be  commenced,  as 
regards  the  plaintifT^s  claim  for  costs,  until  the  preliminary  pro- 
cess is  actually  served.  Where,  therefore,  under  the  old  prac- 
tice a  declaration  had  been  filed,  and  a  copy  mailed  to  the 
sheriff,  but  not  actually  served,  a  tender,  by  the  defendant,  to 
pay  the  amount  of  the  debt,  without  costs,  was  held  to  be  suf- 
ficient  Hull  v.  Peters,  7  Barb  S.  C.  R.  331,  3  C.  R.  255, 

The  defendant's  right  to  his  costs,  under  subdivision  2,  ac- 
crues immediately  on  action  brought,  and  without  reference  as 
to  whether  he  has  or  has  not  retained  an  attorney ;  and  a  discon- 
tinuance, without  payment  of  those  costs,  was  held  to  be  a 
nullity.— i^osfcrv.  Bowen,  1  C.  R.  (N.  S.)  236. 

The  costs  for  subsequent  proceedings,  under  subdivision  % 
do  not,  however,  accrue  until  after  notice  of  trial  has  been  ac- 
tually given  ;  and  a  discontinuance  by  the  plaintiff  before  notice, 
on  tender  to  the  defendant  of  95  costs,  and  disbursements,  has 
been  accordingly  decided  to  be  valid,  notwithstanding  a  motion 
to  change  the  place  of  trial  had  been  made  by  the  latter,  and 
granted  by  the  court. — Morrison  v.  /cfe,  4  How.  804.  In  Brown 
T.  Comstocky  3  C.  R.  142,  it  was  held  that  an  attorney's  lien  for 
his  costs  does  not  deprive  a  party  of  his  right  to  discontinue. 
See  the  subject  of  discontinuance  in  general,  more  fully  treated 
at  the  close  of  the  present  chapter. 

The  allowance  of  97  or  912  to  the  plaintifl^,  under  subdivi- 
sion 1,  depends  upon  the  nature  of  the  action,  and  not  upon  the 
fact  as  to  whether  application  for  judgment  has,  or  has  not  been 
actually  made  to  the  court.  Where,  therefore,  the  cause  properly 
fell  under  subdivision  2  of  sec.  246,912  was  allowed  by  the  court, 
though  no  such  application  had  been  made,  but  the  issue  had 
proceeded  to  trial  in  the  ordinary  way. — The  People  v.  Van 
Dusen,  3  How.  385 ;  2  C.  R.  7. 

The  conclusion  in  Morrison  v.  ick,  as  above  cited,  that  the 
fee  for  subsequent  proceedings  before  trial,  is  not  chargeable 
until  the  action  has  been  actually  noticed,  is  sustained  by  Beddl 
V.  PoioelU  3  C.  R.  61. 

The  same  fee  is  to  be  allowed,  in  addition  to  the  915  trial 
fee,  as  part  of  the  costs  of  the  circuit,  when  those  costs  are  or- 
dered to  be  paid.  The  latter  ''  is  the  allowance  for  trying  the 
cause,  and  not  for  the  preparation." — See  Gollomb  v.  QzldweUj  5 
How.  336  ;  Morrison  v.  Ide,  above  cited  ;  and  Mitchell  v.  Wu- 
terveU,  6  How.  265;  afiirmed  6  How,  311. 
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The  ordinary  costs  of  trial  will  be  allowed  to  a  defendant^ 
on  a  dismissal  of  the  complaint,  for  the  plaintifTs  failure  to 
appear  when  the  cause  is  called  on. — Dodd  v.  Curry^  4  How. 
123. 

The  costs  of  the  disallowance  of  a  demurrer,  where  the 
defendant  has  leave  to  answer  on  payment  of  costs,  are  fixed 
as  follows: 

For  proceedings  before  notice  of  trial,  812.  For  the  trial, 
t.  €.y  the  argument  of  the  demurrer,  815. — Anon,^  3  Sandf.  S« 
C.  R.  756,  1  C.  R.  (N.  S.)  214. 

Where  questions  of  law  are  reserved  for  further  considera- 
tion, and  are  subsequently  disposed  of  at  the  special  Term,  the 
successful  party  is  entitled  to  tax  costs  for  the  trial  of  an  issue 
of  law  at  such  Term,  although  the  cause  was  not  placed  on  the 
calendar,  but  was  heard  on  the  minutes  of  the  clerk,  without 
any  case  or  bill  of  exceptions. —  Waterhury  v.  WesterveUy  3 
Sandf.  S.  C.  R.  749 ;  1  C.  R.  (N.  S.)  215. 

There  is  no  express  decision  on  the  subject,  but  it  seems 
clear  that  the  increased  trial  fee,  under  subdivision  5,  can  only 
properly  be  charged,  when  an  issue  of  law  has  been  regularly 
joined,  either  by  demurrer  pure,  or  demurrer  by  answer ;  and 
not  in  respect  of  questions  of  law  arising  at  the  trial,  on  the 
common  issues  upon  answer,  however  important  those  ques- 
tions may  be« 

The  fees  payable  on  a  trial  by  referees  are  provided  for  by 
sec.  313,  as  follows : 

§  313.  The  fees  of  referees  shall  be  three  dollars  to  each,  for  every 
day  spent  in  the  business  of  the  referenee  ;  bat  the  parties  may 
agree  ia  writing  upon  any  other  rate  of  compensatioD. 

The  usual  practice  is  for  the  referee  to  make  his  own  charge 
with  respect  to  the  time  actually  taken  up,  in  general  accord* 
ance  with  the  scale  here  fixed,  but  without  any  strict  reference 
to  days  actually  spent ;  that  element  of  computation  being,  for 
practical  purposes,  very  uncertain ;  a  day,  even  under  any  mode 
of  calculation,  being  rarely  spent  on  the  reference,  on  any  one 
occasion ;  but  the  business  being  ordinarily  taken  up  for  shorter 
intervals  at  each  time,  having  regard  to  the  general  engage- 
tnents  of  the  referees  and  of  the  parties. 

With  respect  to  appeals,  it  has  been  held  that  a  party  cannot 
dismiss  his  own  appeal  without  payment  of  costs  to  the  respon- 
dent— Burnett  v.  Harkness,  4  How.  158— nor  can  he  bring  a  fresh 
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appeal,  after  the  dismissal  of  a  former  one,  until  the  costs  of  the 
latter  have  been  paid. — Dresser  v.  Brooks^  5  How.  75. 

If  an  appeal  be  dismissed  on  interlocutory  application,  or 
otherwise  than  on  the  hearing  in  due  course,  the  costs  of  dis- 
missal ought  to  be  ascertained  at  the  hearing  of  such  applica- 
tions, and  inserted  in  the  order,  or  process  cannot  be  regularly 
issued  to  recover  them. — Eckerson  v.  Spoor^  4  How.  361 ;  3  C. 
R.  70.  See  the  same  principle,  in  Morrison  v.  Ide^  4  How.  304» 
with  reference  to  the  costs  of  a  motion  ;  and  also,  in  Chadvnck 
V.  Brother^  4  How.  283,  and  Van  Wyck  v.  Alliger^  4  How.  164. 

Where  an  appeal  from  a  justice's  court  is  heard  by  the  su- 
preme court  at  once,  on  the  certificate  of  the  county  judge  of 
his  incompetency,  as  having  been  consul  ted.  as  counsel;  such 
appeal  will,  nevertheless,  for  the  purposes  of  costs,  be  consid* 
ered  as  an  appeal  to  the  county  court,  and  the  costs  of  it  will  be 
awarded  under  sec.  371,  and  not  under  this  section. — Taylor  v. 
Seehy,  4  How.  314 ;  3  C.  R.  84.  N.  B.— The  costs  of  appeal  of 
this  nature,  have  already  been  separately  noticed  in  the  chapter 
devoted  to  their  consideration. 

A  long  and  doubtful  discussion  arose  as  to  the  construction  of 
the  words,  **  but  this  provision  shall  not  apply  to  appeals  in  cases 
other  than  those  mentioned  in  section  349,"  which,  though  not  in 
the  original  Code,  were  inserted  as  an  amendment  of  subdivision 
6,  in  that  of  1849,  and  that  clause  was  decided  to  be  entirely 
repugnant  to  the  rest  of  the  provisions  of  this  title,  and  exactly 
contrarv  to  the  real  intentions  of  the  framers  of  the  measure,  in 
the  cases  of  Livingston  v.  Miller^  4  How.  42 ;  and  Wilson  v. 
Allen,  4  How.  54 ;  2  C.  R.  26 ;  7  L.  O.  286 ;  confirmed  by 
Smith  v.  Lynes,  2  Sandf.  S.  C.  R.  733.  Savage  v.  Darrowy  4 
How.  74,  is  also  authority  to  the  same  effect. 

In  this  last  case,  it  was  decided  that  the  costs  of  appeals 
under  sec.  349,  are  not  governed  by  this  section,  and  that  the 
only  costs  which  can  be  allowed  on  such  an  appeal  are  910, 
the  ordinary  costs  of  a  motion  under  sec.  315.  The  authority 
of  this  last  decision  was  not  recognized  in  the  supreme  coiut^ 
in  the  first  district;  and  $45  costs  were  there  allowed,  under 
the  Code  of  1849,  on  appeals  from  orders.  Such,  loo,  was  the 
view  of  the  superior  court,  as  appeared  by  the  case  of  Nicholson, 
v.  Dunham^  1  C,  R.  119,  (decided,  however,  under  the  Code  of 
1848,)  in  which  the  words  which  created  the  difficulty  are 
omitted^ 
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By  the  amendment  of  1851,  these  doubts  were  cleared  np« 
in  accordance  with  the  doctrine  held  in  Savage  v.  Darrow^  the 
exception  from  the  general  operation  of  the  section  now  in  ques- 
tion, there  being,  that  such  '*  provision  shall  not  apply  to  appeals 
from  an  order,  granting  or  denying  a  non-enumerated  motion." 
The  present  amendment  is  still  more  definite  in  its  nature.  In 
all  cases  where  the  appeal  is  from  a  judgment,  under  sec.  848, 
costs  are  now  taxable  under  this  subdivision ;  in  those  where 
sach  appeal  is  taken  under  sec.  349,  the  ordinary  costs  of  a 
motion,  and  those  only,  are  allowable. 

In  Smith  v.  Lynes^  before  cited,  it  was  held  that  the  proper 
costs,  under  the  late  Code,  on  an  appeal  to  the  general  Term 
from  a  judgment,  were  $45  ;  but  the  decision  was  expressed 
with  great  doubt ;  and  the  only  clear  point  about  the  question 
was,  that  the  meaning  of  the  legislature,  whatever  that  mean<« 
ing  might  be,  had  not  been  properly  expressed*  The  point 
is  now,  however,  cleared  up,  as  above  referred  to. 

The  costs  of  an  appeal  to  the  court  of  appeals,  taken  after 
the  passing  of  the  Code,  though  on  a  judgment  pronounced 
before,  are  to  be  taxed  under  it.  Such  an  appeal  is  a  new  suit 
within  the  meaning  of  the  Code,  in  respect  of  costs. — JSohee  v« 
Bomks,  3  C.  R.  218  ;  9  L.  O.  135  ;  Xdnouse  v.  Martin,  2  Sandf. 
S.  C.  R.  739,  overruling  Doty  v.  Brown^  4  How,  429. 

On  the  dismissal  of  an  appeal  with  costs,  for  want  of  prose« 
cution,  with  costs  of  motion,  the  respondent's  costs  should  be 
•25,  besides  disbursements,  and  910  costs  of  motion. 

On  such  a  dismissal  the  party  dismissing  is  not  entitled  to  the 
•50  fee  for  argument,  nor  to  a  term  fee,  for  the  term  in  which 
the  appeal  was  so  dismissed.  Had  the  appeal  been  dismissed 
when  the  cause  was  called  in  its  order,  on  the  appellant's  de-> 
fault  to  appear  and  argue  it,  the  respondent  being  ready,  the 
former  fee  might  then  have  been  claimed. — Kanovse  v.  Martin^ 
2  Sandf.  S.  C.  R.  739. 

The  circumstances  under  which  the  costs  of  an  appeal  rest 
in  the  discretion  of  the  court,  have  been  previously  noticed, 
and  the  provisions  of  sec.  306  in  that  respect  cited.  The  costs 
of  an  appeal  from  a  surrogate's  decision  are  not  taxable  at  all 
under  the  Code,  but  are  governed  by  the  former  fee  bill. — 
Sherman  v.  Young,  6  How.  318. 

The  following  cases  have  been  decided,  with  reference  to 
term  fees,  under  subdivision  8.    Where  the  cause  has  been  pro. 
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perly  noticed  by  one  party  for  one  general  Term,  and  unneces- 
sarily by  the  other  for  another  general  Term,  on  the  same  day, 
only  one  set  of  costs  of  circuit  will  be  allowed. — See  Wibon  v. 
AUerif  above  cited. 

When  a  cause  bad  been  placed  on  the  calendar,  and,  after 
being  on  for  two  terms,  was  reached,  and  refused  to  be  heard ; 
it  was  held  that  no  term  fee  would  be  chargeable  for  the  last  of 
such  terms. — Ihkerson  v.  JSpoor^  4  How.  361 . 

In  Benton  v.  Sheldouj  1  C.  R.  134,  the  cause,  having  been  on 
the  calendar,  and  called  on  in  its  order,  was  referred  on  a  sti- 
pulation ;  under  which  circumstances,  the  court  decided  that  a 
term  fee  was  chargeable  for  that  term. 

The  superior  court  will  construe  the  allowance  of  term  fees 
liberally.  Thus,  where  several  causes  on  the  same  subject 
were  at  issue  and  noticed  for  trial,  and  a  stipulation  was  entered 
into,  before  notes  of  issue  were  filed,  that  they  should  all  abide 
the  event  of  the  first ;  term  fees  were  allowed  on  taxation  of 
costs,  in  all  the  cases,  though  the  latter  ones  were  not  actually 
on  the  calendar. — AKntum  v.  i/am,  2  Sandf.  S.  C.  R.  787. 

The  same  court  have  allowed  term  fees  in  respect  of  a  mo- 
tion for  a  new  trial  upon  a  case,  the  same  having  been  placed 
on  the  special  Term  calendar. 

In  Hinman  v.  Bergen,  5  How.  245,  3  C.  R.  225,  a  stricter 
view  was  taken  in  the  supreme  court,  and  it  was  held  that, 
where  the  cause  had  been  postponed  at  the  plaintifiPs  request, 
the  defendant  being  ready,  the  former  could  not  charge  a  term 
fee  for  such  term. 

A  party  cannot  claim  term  fees  in  respect  of  a  cause  in  pro- 
gress of  hearing  before  referees,  when  the  reference  has  been 
continued  by  successive  adjournments.  But,  if  the  hearing  fall 
through,  and  a  new  notice  be  given,  a  term  fee  may  be  taxed, 
as  under  the  old  practice. — BenUm  v.  Bugnall^  1  C.  R.  (N.  S.) 
229. 

The  costs  of  a  postponment  of  trial  are  thus  provided  for  by 
sec.  314: 

§  314.  When  an  application  shall  be  made  to  a  court  or  referees, 
to  postpone  a  trial,  the  payment  to  the  adverse  party  of  a  sum  not 
exceeding  ten  dollars,  besides  the  foes  of  witnesses,  may  be  imposed) 
as  the  condition  of  granting  the  postponement. 

Where  a  cause  is  postponed,  on  condition  of  the  payment  of 
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the  costs  of  the  term,  those  costs  are  payable  instanter ;  and,  if 
not  paid,  the  other  party  may  either  bring  on  the  cause,  or  en- 
force the  payment.  Should  he,  however,  delay  doing  so,  they 
will  then  be  costs  in  the  cause. — Bulkeley  v.  Ketdias^  2  Sandf. 
S«  C.  K*  735. 

The  case  of  Ptdver  v.  Hiserodtj  3  How.  49,  will  show  the 
disposition  of  the  court  to  grant  a  postponement  on  the  usual 
terms,  on  any  reasonable  cause  being  shown,  provided  there  is 
nothing  to  raise  a  suspicion  that  the  application  is  made  for  the 
purposes  of  delay. 

When  the  plaintiff  only  notices  the  cause  for  trial,  and  has  it 
in  his  power  to  bring  it  on,  but  omits  to  do  so,  he  cannot  recover 
the  costs  of  the  term. —  Whipple  v.  Williams,  4  How.  28.  In 
the  same  case  it  was  held  that,  where  a  party  is  entitled  to  the 
costs  of  a  circuit,  he  must  move  for  them  the  first  opportunity 
after  that  circuit  adjourns,  or  he  will  be  held  to  have  waived 
his  right  to  do  so. 

The  allowances  as  above  considered  provide,  as  will  be  seen, 
for  the  costs  of  prosecuting  an  action  to  judgment  in  the  regular 
manner,  and  also  for  those  of  obtaining  a  review  of  such  judg- 
ment by  the  general  Term,  and  also  by  the  court  of  appeals,  in  the 
ordinary  form.  The  costsof  a  judgment  by  confession  are  likewise 
provided  for  by  sec.  384,  as  cited  in  a  previous  chapter.  They 
leave  untouched,  however,  the  question  as  to  the  costs  of  inter- 
locutory proceedings  during  the  progress  of  the  cause,  and  also 
those,  if  any,  which  may  be  incurred  after  judgment,  for  the 
purposes  of  its  enforcement.  The  former  will  be  found  con- 
sidered in  a  subsequent  part  of  the  chapter ;  the  latter  are,  in 
part,  specially  provided  for  by  sec.  301,  as  regards  the  case  of 
a  judgment  creditor  or  other  party  examined  under  proceedings 
supplementary  to  execution,  to  whom  the  judge  is  authorized, 
at  his  discretion,  to  make  an  allowance,  not  exceeding  830,  be- 
sides disbursements.  The  costs  of  a  plaintiff  prosecuting  such 
an  inquiry  are,  however,  left  totally  unprovided  for,  nor  is  there 
any  clause  under  which  costs  can  be  allowed  for  proceedings 
under  an  interlocutory  reference,  (except  the  mere  disburse- 
ment of  the  referee's  fees,)  however  complicated  or  important 
those  proceedings  may  be,  or  however  onerous  the  burden  upon 
the  party  prosecuting  ;  and  similar  instances  might  be  adduced 
of  the  imperfect  measure  of  justice  which  the  present  provi- 
sions afford  in  this  respect,  when  brought  to  bear  upon  the  nu- 
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merous  contingencies  that,  in  complicated  and  intricate  pro- 
ceedings, are  necessarily  of  daily  occurrence. 

To  a  certain  extent,  these  inconveniences  are  remediable  bj  the 
provisions  authorizing  an  additional  allowance ;  but  the  possibility 
of  doing  justice  in  this  respect  is  limited,  in  all  cases,  by  the  ex- 
tent of  the  recovery,  and  rests,  moreover,  in  the  discretion  of  the 
particular  judge  before  whom  the  question  may  be  tried.  It  often 
happens  that  the  actual  recovery  may  bear  a  most  trifling  ratio  to 
the  real  value  of  the  matter  in  controversy,  and  a  still  more  trifling 
one  to  the  labor  and  expense  of  evolving  the  real  question  at  issue, 
and  submitting  it  to  the  decision  of  the  court  or  jury. 

The  discretion  of  the  judge  is,  of  necessity,  arbitrary  in  all 
cases,  and  must  necessarily  vary  with  the  peculiar  views,  upon  this 
point,  of  each  particular  .member  of  the  judiciary.  An  innocent 
prevailing  party  is  therefore  left  in  total  uncertainty,  until  the  last 
moment,  as  to  whether  he  will  or  will  not  be  ^'indenmified"or 
"made  whole,"  whilst  the  strong  probability  is  [that  neither  will 
be  strictly  the  case.  The  numerous  instances  in  which  a  bona  fide 
defendant  "  en  autre  droit "  might  be  allowed  his  costs  under  the 
old  practice,  although  not  technically  prevailing  in  the  cause)  aie, 
moreover,  lef^  totally  unprovided  for,  and  a  complete  adjustment  of 
the  mutual  equities  of  the  parties,  as  regards  costs,  is  now  unat- 
tainable, in  this  and  many  other  similar  respects. 

Not  only  is  this  so,  but  a  large  class  of  cases  might  be 
further  adduced,  in  which,  however  complicated  the  controTeisj, 
however  great  the  oppression  of  extra  costs  upon  the  prevailbg 
party,  and  however  self  evident  the  propriety  of  granting  him  re- 
lief in  this  reapect,  the  court  is  yet  debarred  from  doing  so  by  the 
restricted  provisions  of  the  statute.  The  following  is  a  citation  of 
the  law  in  this  respect  as  regards  one  of  these  instances,  as  laid 
down  in  »^ong  v.  Snyder,  6  How.  11 ;  1 C.  R.  (N.  S.)  178 :  *'  But 
there  is  another  difficulty  in  the  plaintiff's  way,  which  seems  to  me 
to  be  fatal  to  his  motion.  The  action  is  not  brought  for  the  re- 
covery of  money  or  property ;  neither  is  it  brought  for  any  of  the 
purposes  specified  in  the  second  clause  of  the  308th  section  of  the 
Code.  The  action  is  brought  for  the  sole  purpose  of  restraining 
the  collection  of  a  mortgage.  The  plaintiff  has  succeeded,  but  the 
judgment  he  has  recovered  is  not  within  the  enumeration  of  cases 
contained  in  the  809th  section  of  the  Code,  prescribing  the  rates  at 
which  the  additional  allowance,  when  made,  shall  be  estimated.   1 
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cannot  see  that  the  conrt  has  any  power  to  make  an  additional 
allowance  in  such  an  action.  For  this  reason  the  motion  must  be 
denied,  but  without  costs." 

The  principle  laid  down  in  that  case,  brings  to  light  a  most  se- 
rious impediment  in  the  way  of  the  practical  adjustment  of  relief 
in  this  respect,  and  that,  in  an  important  class  of  cases.  Another 
serious  inconvenience  is,  that,  by  a  venial  oversight  at  the  trial, 
the  court  may  also  be  similarly  debarred.  The  following  are  the 
expressions  of  the  court  in  enouncing  their  views  in  this  respect,  in 
Flint  V.  Richardson^  2  C.  R.  80  :  *'  There  is  another  diflSculty  in 
this  case.  The  Code,  sec.  809,  sub.  2,  provides,  that  in  case  of 
an  additional  allowance  upon  a  recovery  by  the  defendant,  the 
rate  shall  be  estimated  upon  the  value  of  the  property  claimed  by 
the  plaintiff,  and  that  the  value  of  the  property  must  be  determined 
by  the  jury  by  whom  the  action  is  tried.  The  jury  in  this  action 
have  not  determined  the  value  of  the  property,  and  therefore,  if 
this  case  was  in  other  respects  proper  for  the  allowance,  it  could 
not  be  granted,  for  the  want  of  the  data  required  by  statute  for  the 
computation  of  the  rate  of  allowance.  There  is  no  provision  for 
supplying  the  omission.''  See  also  Van  Rensselaer  v.  Kidd^  5 
How.  242 ;  3  C.  R.  224. 

The  provisions  under  which  the  allowance  in  question  may  be 
made,  when  admissible,  were  contained  in  sections  808  and  309) 
and  run  as  follows : 

§  308»  In  addition  to  these  allowances,  if  the  action  be  for  the 
recovery  of  money,  or  of  real  or  personal  property,  and  a  trial  has 
been  had,  the  court  may,  in  difficult  or  extraordinary  cases,  make  an 
allowance  of  not  more  than  ten  per  cent,  on  the  recovery  or  claim, 
as  in  the  next  section  prescribed,  for  any  amount  not  exceediDg  five 
hundred  dollars,  and  not  more  than  five  per  cent,  for  any  additional 
amount. 

Such  d.llowance  may  likewise  be  made,  upon  the  recovery  of  judg- 
ment in  auy  action  for  the  partition  of  real  property,  or  for  the  fore- 
closure of  a  mortgage,  or  in  which  a  warrant  of  attachment  has  been 
issued,  or  for  the  construction  of  a  will  or  other  instrument  in  writing, 
and  in  proceedings  to  compel  the  determination  of  claims  to  real 
property,  and  also  in  any  case  where  the  prosecution  or  defence  has 
been  unreasonably  or  unfairly  conducted. 

§  309.     These  rates  shall  be  estimated  as  follows : 

1.  If  the  plaintiff  recover  judgment,  it  shall  be  lipon  the  amount 
of  money,  or  the  value  of  the  property  recovered,  or  claimed,  or 
attached,  or  affected  by  the  construction  of  the  will,  or  sought  to  be 
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partitioned,  or  the  amount  found  due  upoii  the  mortgagSi  in  an  aotioi^ 
for  foreoloBure. 

2.  If  the  defendant  recover  judgment,  it  shall  be  upon  the  amount 
of  money,  or  the  value  of  the  property  claimed  by  the  plaintiff,  or 
attached,  or  affected  by  the  construction  of  the  will,  or  of  the  defend* 
ant's  interest  in  property  sought  to  be  partitioned,  or  the  amount 
claimed  in  an  action  for  foreclosure. 

Such  amount  of  value  must  be  determined  by  the  jury,  court,  or 
referees,  by  whom  the  action  is  tried,  or  judgment  rendered,  or 
the  commissioners  appointed  to  make  partition  in  an  action  there- 
for. 

The  application  for  that  purpose  can  now  only  be  made  to  the 
court  before  which  the  trial  ia  had,  or  the  judgment  rendered. 
See  Rule  86  of  the  Supreme  Court.  See,  also,  Van  Benssdaer  v. 
Kiddj  above  cited. 

In  SackeU  v.  BaU,  4  How.  71,  2  C.  R.  47,  and  in  Flint  v. 
Richardson^  2  C.  R.  80,  above  cited,  the  doctrine  was  held  that 
such  application  ought  to  be  made  forthwith,  or,  at  least,  daring 
the  term  during  which  the  trial  is  held,  and  before  the  judge  who 
actually  tried  the  cause ;  and  in  the  latter  case,  an  application  <m 
affidavits  to  another  judge  of  the  same  court  was  denied  on  Uiat 
ground.  A  similar  order  was  made  in  Dyckman  v.  McDonald^  5 
How.  121,  but  with  liberty  to  renew  the  application  before  the 
judge  in  question. 

In  Mann  v.  Tyler^  however,  6  How.  235, 1  C.  R.  (N.  S.)  382, 
this  rule  is  dissented  from,  and  it  is  held  that  if,  from  any  cause, 
the  motion  cannot  be  made  before  the  judge  who  tried  the  cause, 
^^  it  may,  no  doubt,  be  made,  at  a  proper  term  help,  by  another 
judge.  The  remedy  of  a  party  given  by  statute,  could  not  be 
taken  awaj  by  a  rule  of  the  court"  The  propriety  of  making  the 
application  before  the  judge  who  tried  the  cause,  in  all  cases  where 
that  course  is  possible,  is,  however,  admitted. 

The  application  for  this  purpose  cannot,  under  any  circum- 
stances, be  made  ex  parte^  unless  to  the  judge  who  tried  the  cause, 
at  the  time  of  its  trial ;  (see  Mann  v.  Tyler^  6  How.  235, 1  C.  R. 
(N.  S.)  882,  last  above  cited,)  provided  that  judge  be  holding  a 
special  term  at  the  same  time.  Nor  has  a  referee  any  power  to 
pass  on  this  question,  which  rests  with  the  court  alone. — Howe  v. 
Muir,  4  How.  252 ;  3  C.  R.  21.  The  bare  certificate  of  the  ref- 
eree that  an  allowance  ought  to  be  made,  is  not  evidence  in  the 
matter.    The  facts  must  be  stated  to  the  court,  which  will  form  itv 


ooam  621 

own  concloflion, — Oould  v.  Ohapin.  4  How.  186 ;  2  C.  R.  lOT. 
The  proper  way  of  bringiDg  the  qaestion  before  the  court  in  Buoh 
cases,  would  seem  to  be  to  obtain  the  referee's  certificate  as  to  the 
facts,  which,  it  is  said  in  Fox  y.  Oouldy  5  How.  278,  will  mate- 
rially aid  in  coming  to  a  just  conclusion. 

The  application  for  an  allowance  in  referred  cases,  must  there- 
fore be  made,  in  all  cases,  to  the  court,  on  the  usual  notice,  and 
grounded  on  aflSdavit,  with  or  without  the  certificate  of  the  referee. 
In  Niver  y.  Bassmaiif  5  How.  153,  it  was  held  that,  unless  some 
special  reason  is  shown  for  applying  elsewhere,  the  motion  for  this 
purpose  must  be  made  in  the  county  in  which  the  judgment  is  ren- 
dered. This  conclusion  is,  howeyer,  dissented  from  in  Sprong  y. 
Snyd^^  6  How.  11,  1  C.  R.  (N.  S.)  178,  in  which  it  is  held  that 
such  application  may  be  made  in  any  county,  in  which,  under  the 
restrictions  of  sec.  401,  a  motion  may  be  made  in  the  cause. 

The  motion  for  this  purpose  cannot  be  made  at  chambers,  or 
elsewhere  out  of  court,  nor  can  it  be  made  at  the  circuit  as  such, 
unless  the  same  judge  be  then  holding  a  special  term.  It  follows, 
that,  if  the  cause  is  tried  out  of  the  district  within  which  the  judg- 
ment is  to  be  entered,  and  motions  may  be  made  as  aboye,  the 
judge  who  actually  tried  the  cause  has  no  jurisdiction,  and  the  ap* 
plication  can  only  be  made  on  motion  in  the  proper  district. — 
Mann  y.  TyUr,  6  How.  235 ;  1  C.  R.  (N.  S.)  382. 

In  the  first  district  it  is,  howeyer,  clear  that,  on  the  contrary,  a 
motion  for  this  purpose  is  entertainable  by  a  judge  at  chambers,  or 
out  of  court,  under  the  special  proyision  in  sec.  401. 

An  allowance  for  this  purpose  cannot  be  made  by  the  court  of 
appeals.  The  power  to  do  so  is  confined  to  the  court  of  original 
jurisdiction,  and  in  reference  to  the  trial  in  that  court — Wolfe  y. 
Van  Nbstrandy  2  Comst.  570  ;  4  How.  208  ;  2  C.  R.  130.  Nor 
can  such  allowance  be  made  by  the  general  Term,  on  an  appeal.—* 
jLtdd  y.  Van  Sensaelaer^  5  How.  242;  Martin  y.  McCormick^  8 
Sandf.  S.  C.  R.  755  ;  1  C.R.  (N.  S.)  214.  In  the  latter  of  those 
cases,  it  is  also  held,  that  such  allowance  cannot  be  made  after  the 
entry  of  judgment  See  this  subject  heretofore  considered,  under 
the  head  of  Proceedings  between  Trial  and  Judgment.  An  allow* 
fuace  of  this  description  cannot,  under  ordinary  circumstances,  be 
reyiewed  on  appeal.  And,  if  so  reyiewable,  such  reyiew  can  only 
take  place  on  special  affidayits,  and  not  on  a  mere  submission  of 
the  bill  of  costs  and  of  the  order  granting  the  allowance. — Dana 
T.  ^wtfer,  1  C.  R.  (N.  S.)  224. 
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The  question  as  to  the  circumstances  under  which  an  allowance 
4f  this  description  ought  or  ought  not  to  be  made,  has  given  rise 
to  a  series  of  decisions,  of  the  most  varied  and  most  irreconcUable 
nature.  The  real  fact  is,  that,  as  expressed  in  Sackeit  v.  BaUj  4 
How.  71,  2  C.  R.  47,  each  case  will  have  "  to  be  determined  by 
its  own  peculiar  circumstances,  and  bj  the  peculiar  views  of  the 
judge  before  whom  the  application  is  made,  upon  the  subject  of 
costs." 

The  utmost  liberality  of  construction  is  shown  in  Dyckman  v. 
McDonald^  5  How.  121,  which  lays  down  the  principle  that  every 
litigated  case  is  more  or  less  difficult,  and  that,  therefore,  in  every 
such  case,  some  percentage  ought  to  be  allowed*  In  Niver  v.  Bos&' 
mariy  5  How.  153,  8  C.  R.  192,  the  same  learned  judge  extended 
the  above  principle  to  all  referred  causes. 

The  views  here  laid  down  have  not,  however,  been  generally 
followed,  and  have,  m  some  cases^  been  expressly  controverted. 
This  is  particularly  the  case  in  Fox  v.  Oould^  5  How.  278,  3  C. 
R.  209,  the  learned  judge,  in  his  opinion,  entering  fully  ioto  the 
question,  and  laying  down  the  principle,  that  the  expressed  inten^ 
tion  of  the  Legislature  must  prevail  over  the  original  views  of  the 
commissioners,  on  which,  in  Dyckman  v.  McDonald^  great  stress 
had  been  laid.  The  words  ^^  difficult  and  extraordinary,  having," 
he  held,  ^'  been  expressly  inserted  by  the  legislature  as  an  amend- 
ment on  the  original  draft  of  the  measure,  as  proposed  by  the 
commissioners,  must  have  their  full  effect  given  to  them.  Eadi 
case  must  be  determined  according  to  its  own  peculiar  circom- 
stances ;  no  general  rule  can  be  established,  and  diversity  of  opiniotns 
must  prevail ;  because  each  judge  must  be  guided  by  his  own  indi* 
vidual  experience,  as  to  what  actions  and  trials  are  ^  difficult  or 
extraordinary'  within  the  statute.  All  litigated  triak  cannot  be 
considered  difficult  within  the  meaning  of  the  section,  because  sadi 
a  construction  would  completely  nullify  the  words  ^  difficult  or  ex- 
traordinary,' as  used,  and  contravene  the  plain  intent  of  the  I^is* 
lature,  as  before  observed.  Effect  can  be  given  to  those  words,  in 
c(mnection  and  consistent  with  the  rest  of  the  section,  and  they 
cannot,  therefore,  be  disregarded."  It  seems  to  me  that  the  word 
^^  difficult"  should  be  applied  to  the  questions  of  law  involved  ia 
the  action;  ^'extraordinary,"  may  apply  to  any  other  feature  a 
circumstance,  distinguishing  the  case  from  ordinary  litigations* 
In  a  doubtful  case,  the  extra  costs  should  be  withheld*  ^'  In  all 
cases,"  the  learned  judge  adds,  '^  wher^  the  trial  has  b^en  had  bj. 
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reference,  the  certificate  of  the  referee  should  be  procured."  The 
allowance  waa  accordingly  refused  in  that  case,  though  the  trial 
had  been  in  progress  two  dajrs,  before  notice  of  discontinuance  was 
served. 

The  case  of  Forrest  v.  Forrest^  6  How.  125,  strongly  confirms 
the  views  here  laid  down,  in  reference  to  the  propriety  of  disregard- 
ing any  expressed  intentions  in  the  report  of  the  commissioners, 
where  such  expressions  conflict,  in  any  manner,  with  the  provisions 
as  actually  enacted  by  the  legislature.  See,  also,  FuIUrton  v. 
Tayhr,  6  How.  259 ;  1  C.  R.  (N.  S.)  411. 

In  Oould  V.  Chapiuj  4  How.  185,  2  C.  R.  lOT,  the  doctrine  as 
to  making  an  allowance  is  laid  down  in  the  following  restricted 
terms :  ^'  The  safest  practice  is  to  deny  the  allowance  in  all 
doubtful  cases,  and  to  grant  it  only  in  those  which,  on  account  of 
their  peculiarities  or  difficulties,  plainly  distinguish  them  from  the 
great  mass  of  litigated  suits."  Again,  "  Every  case  where  a  de- 
fence is  honestly  interposed,  and  a  recovery  seriously  resisted, 
presents  some  difficulties,  but  it  does  not,  therefore^  necessarily 
come  within  section  808." 

In  Hall  V.  Prentice,  1  C.  R.  81,  8  How.  828,  (reported  7  L.  O. 
138,  as  Hall  v.  Parker^  the  same  principle  is  also  laid  down  in 
the  following  terms:  "The  percentage  is  designed  to  compen- 
sate for  great  labor  and  extraordinary  services,  and  the  discretion 
given,  is  confined  expressly  to  causes  of  that  description."  It  will 
be  seen,  however,  from  many  of  the  cases  subsequently  cited,  that 
the  courts  have  frequently  admitted  a  more  liberal  construction  of 
the  discretion  given  to  them. 

A  similar  view  is  enounced  in  Howard  v.  The  Borne  and  Turin 
Plank  Road  Company ,  4  How.  416,  m  the  following  terms :  "  The 
fixed  rates  were  intended  for  ordinary  causes,  occupying  only  the 
usual  length  of  time,  and  not  characterized  by  the  necessity  of  pro- 
curing scientific  witnesses,  to  make  preparations  for  the  trial,  by 
services  like  those  procured  on  this  occasion."  In  Dexter  v.  Gard-- 
ner,  6  How.  417, 1  C.  R.  (N.  S.)  80,  the  above  view  was  con- 
firmed in  terms,  and  an  allowance  was  there  denied,  as  ^'  the  trial 
occupied  only  two  or  three  hours,  and  there  was  nothing  peculiar 
in  the  character  of  the  case,  though  the  questions  were  somewhat 
complicated."  Dychman  v.  McDonald^  is  expressly  dissented 
from  by  the  learned  judge,  in  pronouncing  his  opinion. 

In  Fish  V.  ForrancCy  5  How.  317,  an  allowance  was  also  denied, 
ifhere  there  had  been  a  trial  on  a  claim  for  the  balance  of  accounts, 
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and  the  plaintiff  had  recovered  less  than  one-third  of  his  ori^ 
claim. 

To  entitle  himself  to  claim  such  an  allowance,  the  plaintiff  must 
have  instituted  his  proceeding  in  the  simplest  and  least  oppressive 
form.  Thus,  in  Sdchett  v.  Ball^  4  How.  71,  2  C.  R.  47,  before 
cited,  the  allowance  was  denied,  though  the  litigation  was  evidoitly 
severe,  and  the  trial  protracted,  because,  having  two  causes  of 
action,  which  might  properly  have  been  embraced  in  the  same  suit, 
the  plaintiff  had  sought  his  remedy  by  two  separate  proceedings. 
^^  The  defendant,''  said  the  learned  judge,  ^^  is  already  chargeable 
with  two  bills  of  costs,  for  trying  substantially  the  same  questions. 
I  think  this  is  enough." 

In  Fort  Y.  Goodingy  9  Barb.  S.  C.  R.  388,  an  action,  unreason- 
ably defended  by  executors,  and  so  as  to  consume  sixteen  days  in 
the  hearing  before  a  referee,  was  held  to  be  an  extraordinary  case, 
justifying  an  extra  allowance,  though  not  in  itself  a  difficult  one. 
The  fact  of  the  defendants  having  severed  their  defences,  and  em- 
ployed three  separate  attorneys,  though  the  cause  of  action  was 
joint,  and  the  defences  necessarily  alike,  appears,  also,  to  have 
weighed  with  the  court  in  coming  to  tiiis  conclusion. 

In  Bice  v.  Wright,  3  How.  405,  the  court  laid  down  the  princi- 
ple that,  in  proceedings  against  a  sure^,  though  confessedly  diffi- 
cult and  extraordinary,  no  allowance  will  be  made,  unless  such 
surety  has  misbehaved  himself  in  making  the  defence,  acted  in  bad 
faith,  or  has  the  means  of  indemnity  in  his  own  hands.  ^^  The  case 
of  a  surety,"  the  learned  judge  said,  ^^  is  stricti  juris.  It  is  suffi- 
ciently hard  that  he  is  compelled  to  pay  the  whole  debt,  and  the 
usual  costs ;"  and  the  allowance  was  accordingly  refused. 

On  no  point  have  the  decisions  on  this  subject  been  more  contra- 
dictory, than  on  the  case  of  an  answer  having  been  put  in,  but  not 
subsequently  sustained  by  the  defendant.  In  Fowler  v.  Houston^ 
1  C.  R.  51,  the  defendant  having  put  in  an  answer  merely  for  the 
purpose  of  delay,  and  filed  no  affidavit  of  merits,  the  court  granted 
the  allowance  to  the  plaintiff,  with  a  view,  as  it  was  said,  to  the 
discouragement  of  defences  of  that  nature.  In  Beers  v*  Squire^  1 
C.  R.  84,  the  court,  in  granting  a  motion  to  strike  out  such  an  an- 
swer as  frivolous,  refused  tiie  allowance,  and  overruled,  in  terms, 
the  decisions  in  Fowler  v.  Houston,  and  in  a  manuscript  case  of 
Dickinson  v.  Kimball^  there  referred  to.  In  HaU  v.  Preniicej 
above  cited,  where  the  defendant  had  put  in  an  answer,  but  n%- 
lected  to  file  an  affidavit  of  merits  the  allowance  was  refused ;  whilst. 
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in  WiUard  y.  Andrewsj  4  How.  65,  where  the  defendant  had  pnt 
in  a  false  answer,  bj  means  of  which  the  plaintiff  was  thrown  over 
a  eircuit,  the  allowance  was  granted. 

In  HauseU  v.  Ta%issig^  3  C.  R.  286,  an  allowance  of  five  per 
cent  was  made  to  the  plamtiff,  although  the  judgment  was  taken 
by  default,  for  want  of  an  answer  to  amended  complaint,  the  de- 
fendant having  previously  demurred,  and  succeeded  on  his  demurer. 
'^  The  trial  of  the  issue  of  law,"  said  the  learned  judge,  ^^  was 
sufficient  to  bring  it  within  the  meaning  of  the  section." 

These  cases  are,  at  first  sight,  hard  to  reconcile.  The  principle 
laid  down  in  Fowler  v.  Houstxmy  and  acted  upon  in  WiOard  v. 
Andrews^  appears  to  be  sound  and  equitable ;  and  there  is  great 
force  in  the  reasoning,  that  every  case,  in  which  a  particular  mode 
of  pleading  has  been  adopted  for  the  mere  purpose  of  delay,  ought 
tQ  be  treated  as  a  case  where  ^'  the  defence  has  been  unreasonably 
or  unfairly  conducted,"  and  a  per  centage  imposed  accordingly,  as 
«  discouragement  to  that  mode  of  practice.  It  does  not  appear  at 
«11  clear,  by  the  report  of  Hall  v.  PtenJtuXy  that  the  answer  there 
put  in,  was  an  improper  answer.  The  inquest  is  there  mentioned 
to  have  been  taken  in  consequence  of  the  defendant's  neglect,  and 
possibly  that  circumstance  might  have  weighed  with  the  court 
With  reference  to  Beers  v.  Sqvirey  it  is  not  unimportant  to  remark 
that  '^  a  trial  had  not  been  had  "  there  at  all,  but  the  cause  was,  jn 
fact,  decided  upon  a  preliminary  motion,  on  which,  in  fact,  the  court 
possesses  no  jurisdiction  to  grant  such  an  allowance. 

Where  the  defendant  had  made  an  offer  under  sec  885,  in  con- 
sequence of  which  he  became  entitled  to  costs  against  the  plaintiff, 
the  latter  having  recovered  less  than  that  offer,  it  was  held  that 
he  could  not  claim  the  allowance  under  the  terms  of  these  sections, 
because  he  did  not  ^^  recover  judgment,"  but  judgment,  in  fact, 
went  against  him. — McLees  v.  Avery,  4  How.  441. 

In  foreclosure  causes,  it  would  seem,  from  the  case  of  Austin  v. 
/jCuhaTy  2  C  R«  81,  that  the  allowance  will  not  be  made  as  of 
coarse,  unless  the  court  be  satisfied  that  the  case  is  either  ^^  difficult 
or  extraordinary,^'  or  that  ^^  the  defence  has  been  unreasonably  or 
unfairly  conducted."    Sec,  however,  below  on  this  subject 

A  case  where  the  trial  had  lasted  four  or  five  days,  and  in  which 
it  was  necessary  to  procure  scientific  witnesses  to  disputed  ques- 
tions, has  been  held,  as  might  have  been  expected,  to  be  clearly 
within  the  meaning  of  these  sections.-— :j5bt^an{  v.  The  Borne  and 
Twrin  Plank  Bood  Company^  4  How.  416. 
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The  instances  in  which  an  allowance  may  probably  be  made  in  die 
case  of  a  public  officer,  suing  or  defending  as  such,  and  w^o,  under 
the  Revised  Statutes,  would  have  been  entitled  to  double  costs,  has 
been  noticed  under  that  head,  in  a  previous  portion  of  the  chapter. 

In  Oraham  v.  Milliman^  4  How.  435,  it  was  held,  with  refer- 
ence to  applications  for  a  new  trial  before  the  special  term,  on 
which  in  strictness  only  ^10  costs  are  allowable ;  that,  perhaps,  in 
difficult  and  extraordinary  cases,  the  prevailing  party  may  be  com- 
pensated by  an  extra  allowance.  Of  course,  this  presupposes  that 
such  motion  is  made  and  decided  upon,  before  the  entres  of  judg- 
ment.— See  Martin  v.  McGormick^  above  cited. 

It  should  be  borne  in  mind  that,  under  the  authority  of  Flint  v. 
Bidliardson^  above  cited,  an  allowance  cannot  be  claimed,  in  a  case 
where  the  jury  have  omitted  to  assess  the  value  of  the  property  in 
question,  as  provided  by  sec.  309.  It  would  seem,  however,  a9  if 
this  portion  of  the  section  was  only  applicable  to  cases  where  the 
value  of  the  claim,  or  recovery,  requires  to  be  determined  by  actual 
assessment,  before  its  amount  can  be  correctly  ascertained.  In 
those  where  that  value  appears  upon  the  pleadings,  and  is  not  so 
far  contested  by  the  parties,  it  could  hardly  be  contended  that  the 
want  of  a  merely  formal  assessment,  unnecessary  for  all  practical 
purposes,  could  avail  to  defeat  the  right  of  the  prevailing  party  to 
claim  a  reasonable  allowance. 

The  above  decisions  apply  to  litigated  causes,  but,  by  the  latter 
clause  of  section  808,  a  class  of  cases  is  pointed  out  in  which  an 
allowance  may  be  made,  almost  as  of  course,  and  in  all  cases, 
whether  the  judgment  entered  therein  be  the  result  of  actual  litiga- 
tion, or  be  entered  by  consent  or  default. — See  Austin  v.  LashoTy 

In  reference  to  this  portion  of  the  section,  the  following  decisions 
appear : 

In  all  cases,  prosecuted  by  attachment  against  non-resident 
debtors,  an  allowance  will,  it  seems,  be  made,  though  there  be  no 
defence,  and  there  is,  moreover,  nothing  extraordinary  or  difficult  in 
the  action. —  Woodward  v.  Grter^  2  C.  R.  13. 

The  same  principle  would  seem  to  hold  good  for  all  practical 
purposes,  as  regards  real  estate  cases  in  general,  notwithstanding 
the  decision  in  Austin  v.  Lashary  above  cited. 

In  a  note  to  that  case,  2  C.  R.  81,  it  is  stated  that  in  the  1st, 
Sd,  and  8th  districts,  the  judges  have  adopted  the  practice  of  mak> 
ing  a  sufficient  allowance  to  make  the  compensation  equivalent  to 
that  of  the  old  fee  bill  in  similar  cases. 
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In  Sheldon  v.  AllertoTiy  2  Sandf.  S.  C.  R.  630,  two  per  cent,  on 
the  amount  found  due,  was  allowed,  on  an  inquest  taken  in  a  case  of 
this  nature.  ^'  The  court  held,"  it  is  stated,  ^^  that  in  making  these 
allowances,  it  would  be  governed  bj  what  appeared  to  be  a  reason- 
able and  moderate  counsel  fee,  under  the  circumstances  of  each 
case. 

The  question  of  allowance  having  been  disposed  of  bj  means  of 
a  special  application  as  above  mentioned,  the  decision  on  that  ap- 
plication should  be  entered  as  an  order,  and  a  copjr  served  upon 
the  opposite  party  in  the  usual  manner.  The  regular  taxation  of 
the  costs  should  then  be  proceeded  with,  on  the  notice  prescribed 
bj  sec.  311  for  that  purpose.  See  this  question,  and  the  form  of 
such  notice  fully  considered,  and  the  cases  in  point  cited,  in  a 
previous  chapter,  as  to  the  proceedings  preliminary  to  the  entry  pf 
judgment. 

On  the  taxation,  interest  on  the  amount  of  the  verdict  or  report 
should  be  calculated,  in  order  that  it  may  be  added  to  the  amount 
of  costs,  as  provided  by  sec.  310. 

The  actual  adjustment  of  the  costs  and  the  items  to  be  adjusted, 
are  thus  provided  for  by  sec.  311 : 

§  311.  The  olerk  shall  insert  in  the  entry  of  judgment,  on  the  ap- 
plication of  the  prevailing  party,  upon  two  days'  notice  to  the  other, 
ihe  sum  of  the  charges  for  costs,  as  above  provided,  and  the  oeoessary 
disbursements  and  fees  of  officers  allowed  by  law,  including  the  com- 
pensation of  referees,  and  the  expense  of  printing  the  papers  upon 
any  appeal.  The  disbursements  shall  be  stated  in  detail,  and  verified 
by  affidavit,  which  shall  be  filed. 

The  questions  as  to  the  affidavit  of  disbursements,  have  already 
been  considered  in  the  previous  chapter  last  referred  to.  Those  as 
to  the  cases  in  which  the  allowance  for  costs  and  disbursements 
will  be  limited  by  the  amount  of  the  recovery,  or  where  such  allow- 
ance cannot  be  made  at  all,  have  already  been  considered  in  a  pre- 
yious  portion  of  the  present. 

The  cases  of  Morrison  v.  icfe,  4  How.  804,  and  JSckerson  v.  Spocr^ 
4  How.  361, 3  0.  R.  70,  above  cited,  are  clear  upon  the  point  that  inter- 
locutory costs  cannot  be  settled  by  the  clerk  under  this  section,  and 
that,  to  be  recoverable,  the  amount  of  such  costs  should  be  inserted 
in  the  order  granting  them,  or  a  special  reference  should  be  made 
to  the  clerk,  conferring  authority  upon  him  in  this  respect  This 
conclusion  is  supported,  and  the  power  of  the  court  to  make  a  refer- 
ence of  this  description^  and  to  direct  payment  of  the  eoets  when 
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80  ascertained,  is  asserted  in  MUchell  v.  Westervdt^  6  How.  265, 
affirmed  6  How.  311. 

The  costs  of  a  foreclosure  by  advertisement,  are  taxable  by  the  clerk 
under  2  R.  S.  652,  sec.  3,  upon  requisition  of  the  party  liable  to  pay 
them,  and  such  party  is  entitled  to  the  usual  notice,  and,  if  such 
notice  be  omitted  to  be  given,  may  obtain  a  retaxation.  A  person 
entitled  to  a  share  in  the  surplus  of  the  fund,  out  of  which  the  oosta 
are  to  be  paid,  stands  in  the  position  of  a  party  liable  to  their  pay- 
ment, and  is  entitled  to  require  such  taxation. — In  Be  Moss,  6 
How.  263. 

The  costs  of  an  issue  of  law  cannot  be  taxed,  or  judgment  entered 
in  respect  of  them,  whilst  issues  of  fact  in  the  same  cause  remain 
undisposed  of.  If  the  prevailing  party  on  the  demurrer  succeeds 
on  the  issues  of  fact  also,  he  will  then  be  entitled  to  insert  the  costs 
of  the  demurrer  on  the  record,  but,  if  he  fail,  he  will  not  be  entitled 
to  any. — Masters  v.  Barnard^  6  Howi  118. 

The  fees  and  disbursements  to  officers  allowed  by  law,  are  partly 
governed  by  the  Code  itself,  and  partly  by  the  Revised  Statutes. 
The  clerks  fees  are  provided  for  by  sec.  312  of  the  Code,  as  after 
considered  :  69  cents  is  taxable  as  the  sheriff's  fee  on  execution, 
under  2  R.  S.  644,  sec.  88,  and  c.  225  of  the  laws  of  1850.  The 
sheriff  is  also  entitled  to  a  fee  of  50  centSi  for  every  term  on  which 
an  issue  of  fact  has  been  upon  the  calendar,  which  should  be  re- 
membered to  be  inserted.  A  fee  for  serving  the  complaint  is  not 
taxable,  unless  it  is  served  by  the  sheriff. — See  Whipple  v.  Wil- 
liams^ 4  How.  28.  It  is  then  taxable  as  a  sheriff's  fee,  under  the 
above  statutes,  at  the  rate  of  $1  for  the  service,  and  six  cents  in 
addition  for  every  mile  traveled,  for  gomg  only,  to  be  computed 
from  the  court  house  of  the  county,  or,  if  there  be  more  than  one, 
from  the  nearest  to  the  place  of  service ;  the  sheriff  being  now  bound 
to  pay  the  postage  on  his  return,  under  the  law  of  1850,  above  re- 
ferred to. 

In  Oallagher  v.  ^art,  2  Sandf.  S.  C.  R.  742,  the  following  prin- 
ciples were  laid  down  by  the  court,  in  relation  to  the  fees  payable 
to  the  sheriff  in  real  estate  cases,  where  the  usual  notice  of  object 
of  suit  is  served  witli  the  summons.  The  sheriff  had  there  charged 
in  respect  of  each  defendant,  the  following  fees,  viz. :  Serving  the 
summons,  fifty  cents;  serving  notice  of  the  object  of  the  suit, 
(which  was  attached  to  the  summons)  fifty  cents ;  returning  the 
summons,  thirteen  cents ;  mileage,  six  and  one  fourth  cents ;  and 
certificate  of  sorvice  of  the  notice,  thirteen  cents.    The  paraes  ob- 
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jectedto  the  certificate  and  return,  as  a  double  charge  for  the  same 
service  ;  and  to  the  charge  for  serving  the  notice,  as  being  a  part 
of  the  dutj  included  in  serving  the  summons,  and,  if  not,  then  that 
no  fee  is  provided  for  it  bj  law. 

After  laying  down  that  no  specified  fee  was  payable  in  respect 
of  the  service  of  the  notice,  the  court  said  it  appeared  to  be  '^  a 
teasonable  disbursement  which  ought  to  be  allowed  to  the  plaintiff. 
Whether  the  service  be  made  by  the  sheriff,  or  by  any  other  person, 
is  unimportant."  When  made  by  the  former,  the  compensation  for 
it  is  not  allowed  as  sheriff's  fees.  It  is  given  for  an  unofiScial  act, 
which  could  be  done  by  any  other  person  equally  as  well.  The 
amount  of  this  compensation,  we  think,  in  analogy  to  the  fee  for- 
merly allowed  by  statute  for  the  same  service  in  the  late  court  of 
chancery,  should  be  thirty-seven  and  a  half  cents ;  and  that  sum  will 
be  taxed  in  future  in  this  court,  when  shown  to  be  a  necessary  and 
reasonable  disbursement  No  charge  for  the  certificate  of  service 
will  be  allowed.  It  ought  to  be,  and  usually  is,  included  in  the 
certificate  of  the  service  of  the  summons ;  but,  if  separately  made, 
it  will  be  paid  for  in  the  allowance  for  serving  the  notice. 

The  fees  of  witnesses,  are  prescribed  as  follows  by  sec.  8  of  c. 
886,  of  laws  of  1840.  (2  R.  S.  734,  8d  edition.) 

^^  For  each  witness,  fifty  cents,  for  each  day  while  attending  any 
court  or  ofiBcer ;  and  if  the  witness  resides  more  than  three  miles 
from  the  place  of  attendance,  traveling  fees  at  the  rate  of  four 
cents  per  mile,  going  and  returning."  A  witness  is,  therefore,  en- 
titled altogether  to  eight  cents,  in  respect  of  every  mile  of  actual 
distance,  between  his  place  of  residence  and  the  place  of  trial, 
when  such  distance  exceeds  three  miles,  as  above.  The  distances 
actually  traveled  must  be  stated  in  the  afiSdavit  of  disbursements, 
or  the  charge  cannot  be  allowed. — 2  R.  S.  653  ;  Schermerhom  v. 
Van  Voasty  6  How.  468  ;  1  C.  R.  (N.  S.)  400. 

The  fee  of  the  witness,  and  his  mileage,  must  be  paid  to  him  on 
serving  the  subpoena,  or  his  attendance  cannot  be  enforced,  sec. 
2  R.  S.  400,  c.  42.  He  cannot  be  called  upon  to  refund,  unless 
he  fail  to  attend  the  court  without  reasonable  cause,  and  the  pay- 
ment will  be  properly  chargeable  as  a  disbursement,  although  the 
cause  be  subsequently  settled,  or  put  off. — Ford  v.  Monroe^  5  How. 
204  ;  10  L.  0.  165.  In  that  case,  the  witness  being  excused  from 
attending,  the  distance  traveled  could  not,  of  course,  appear  upon 
the  affidavit  of  disbursements,  though  the  distance  on  which  the 
payment  was  calculated  ought,  it  was  held,  to  be  shown. 
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Where  a  witness  was  subpoenaed  at  a  late  hoar  on  the  night  be- 
fore the  trial,  and  arrived  in  court  on  the  next  morning,  in  time  to 
have  been  sworn,  but  after  the  cause  had  been  postponed,  it  was 
held  he  was  entitled  to  his  fees. — Clarks  v.  Staring^  4  How.  243. 

In  the  same  case,  it  was  held  that  when  a  witness  is  subpoenaed 
at  his  temporary  residence  or  place  of  business,  attends  in  conse- 
quence, and  then  returns,  he  is  entitled  to  mileage  in  reference  to 
the  distance  so  traveled,  without  regard  to  the  place  of  his  perma- 
nent residence.  In  Mitchell  v.  Westervelty  6  How.  265,  aflSrmed  6 
How.  811,  it  was  held  that  a  witness  was  similarly  entitled  to  his 
traveling  fees,  from  his  place  of  business,  to  the  county  where  his 
family  resided,  he  having  actually  traveled  for  that  purpose,  and 
immediately  returned. 

No  fee  can  be  allowed  in  respect  of  the  attendance  of  a  party 
in  interest,  and  whose  testimony,  therefore,  was  inadmissible  at 
the  trial. — Scherrnerhorn  v.  Van  Voast^  6  How.  458 ;  1  C.  R- 
(N.  S.)  400. 

In  Hare  v.  White^  8  How.  296,  it  was  decided  that  a  fee  pwd 
to  counsel  on  taking  the  testimony  of  a  witness  de  bene  esse,  was 
not  a  disbursement  chargeable  by  statute,  against  the  tmsuccessful 
party,  and  could  not,  therefore,  be  allowed. 

The  decisions  of  the  clerk  in  respect  of  any  allowance  as  above, 
are  reviewable  by  the  special  term,  on  application.  V.  Whippier, 
Williams,  4  How.  28,  above  cited,  and  see  this  subject  heretofore 
considered  in  the  chapter  as  to  proceedings  between  trial  and 
judgment. 

The  clerk's  fee  on  entering  the  judgment  belongs  to  him,  and  he 
has  a  right  to  refuse  it.  His  refusal  to  allow  such  fee  forms,  there- 
fore, no  ground  for  a  retaxation. — Scherrnerhorn  v.  Van  Voastj  5 
How.  458 ;  1  C.  R.  (N.  S.)  400.  The  fees  of  one  shilling  each  in  New 
York  and  Albany,  and  two  shillings  each  elsewhere,  paid  to  the 
jurors  on  the  trial  of  an  issue  of  fact,  will  of  course  be  included  in 
the  disbursements. —  F.  2.  R.  S.  643, 644. 

Where  interlocutory  costs,  incurred  pending  the  action,  have 
been  ordered  to  abide  the  event  of  the  suit,  or  where  such  costs 
have  been  theretofore  granted  to  the  losing  party,  and  have  not  yet 
been  enforced  ;  such  costs  may,  of  course,  be  included  by  the  clerk 
in  his  taxation,  and  allowed,  either  as  matter  of  additional  charge 
on  the  one  hand,  or  of  set-off  on  the  other;  and,  in  the  latter  case, 
the  balance  only  will  be  awarded  to  the  prevailing  party  on  the 
final  adjustment.     The  form  of  a  bill  of  costs  adapted  to  the  usual 


COSTBw  03^ 

cQtotbgencies  of  a  contested  Boit,  -will  bo  found  in  the  Appendix. 
Of  course  this  precedent  will  not  be  applicable  to  all  cases ;  bat, 
where  inapplicable,  the  necessary  corrections  will  be  easily  made. 
The  fees  payable  to  the  clerk  are  thus  prescribed  by  Sec.  312 : 
§  312.  The  clerk  shall  roceive,  on  every  trial,  from  the  party 
bringiiig  it  on,  one  dollar ;  on  entering  a  judgment,  by  filing  tran- 
script, six  cents ;  on  entering  judgment,  fifty  cents ;  exeept  in  courts 
where  the  clerks  are  salaried  officers,  and  in  such  courts  one  dollar. 
He  shall  receive  no  other  fee,  for  any  services  whatever  in  a  civil 
action,  except  for  copies  of  papers,  at  the  rate  of  five  cents  for  every 
hn^red  words 

The  fees  on  entering  Judgment  in  the  courts  in  the  first  dis* 
trict,  are  $1  in  all  cases,  the  clerks  in  that  district  being  salaried 
officers. 

The  clerks  fee  of  $1  on  the  trial,  is  not  payable  tUl  the  cause  is 
called  on  to  be  heard. — Malcomb  v.  Jennings^  1  C.  R.  41. 

He  is  not  entitled  to  any  fee  on  a  cause  referred  on  the  circuit, 
when  called  on,  but  only  on  a  cause  actually  tried. — Benton  v*  SkeL- 
don,  1  C.  R.  134. 

A  full  definition  of  the  duty  of  the  clerk,  and  the  fees  payable 
to  him,  is  contained  in'S  C.  R.  102,  and  5  How,  11,  ^'in  the  mat- 
ter of  the  clerk  of  Albany  county."  The  following  principles  are 
established  by  such  dedsion : 

1.  The  clerk  is  not  entitled  to  charge  for  entering  any  rule  or 
order  in  the  rough  minutes,  or  in  the  books. 

2«  He  may  charge  for  the  copy  of  any  paper  required  by  cither 
party,  at  the  rate  prescribed  in  section  312. 

3.  Th^e  can  be  no  additional  charge  for  the  certificate  or  the 
signature  to  it,  and  this  provision  extends  to  every  entry  made,  and 
to  every  paper  filed- 

'  4«  The  fee  of  $1  is  payable  on  every  trial  of  an  issue,  either  of 
law  or  of  faet,  and  also  on  every  appeal  to  tihe  general  Term  from 
the  judgmentof  an  inferior  court,  or  of  a  referee  in  suits  comm^ioed 
under  the  Code,  The  court  thought,  also,  that  it  extended  to  in- 
quests and  judgments  by  default^  whether  original,  or  at  general 
Term;  though  this,  it  is  said,  is,  perhaps,  a  matter  of  some  doubt. 

5.  But  it  does  not  extend  to  causes  on  the  calendar,  which  are 
QOt  tried  or  argued,  or  to  trials  before  referees.  **  The  mean- 
ing of  the  statute  evidently  is,  that  the  fee  is  only  (o  be  paid  to 
the  clerk,  where  he  attends  and  acts  as  clerk  on  the  triaL'' 

6.  Nor  does  it  extend  to  an  appeal  from  an  order^or  for  any 
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serrices  on  special  motion^  or  appeal  therefrom.  Nor  is  rach 
fee  chargeable  on  any  arguments  at  general  terms,  in  old  causes. 
These  are  mere  motions,  not  trials ;  and  services  of  this  nature 
are  *^  paid  for,  by  the  liberal  compensation  allowed  the  clerk 
for  other  services." 

7.  The  fee  of  fifty  cents  for  entering  a  judgment,  is  not  charge- 
able till  the  perfecting  of  that  judgment. — Y.  Bentley  ▼.  JaneSj  4 
How.  335. 

It  is  competent  for  the  clerk  to  refuse  payment  of  bis  fees,  if 
he  choose  to  do  so. — Sdiermerh&m  v.  Van  Voasi,  above  cited. 

The  costs  of  interlocutory  proceedings  are  thus  provided  for 
by  sec.  315: 

§  315.  Costs  may  be  allowed  on  a  motion,  in  the  disoretioB  of  the 
eoart,  not  exceeding  ten  dollars. 

In  the  original  Code,  the  corresponding  section  prescribed 
that  ^  no  costs  should  be  allowed  on  a  motion,  except  the  costs 
of  resisting,  not  exceeding  ten  dollars,"  and  the  amendment  now 
made,  has  cleared  up  a  question,  on  which  the  court  appear  to 
have  felt  considerable  difficulty  under  the  old  measure,  viz. : 
bow  far  the  court  possessed  the  power  of  imposing  the  costs 
of  a  motion,  on  extending  relief  to  a  party  in  default,  notwith- 
standing the  provisions  in  that  measure,  as  above  stated. 

In  JRider  v.  DeiiZj  1  C.  R.  82,  it  was  held  that,  in  a  case  of 
motion  for  non-suit,  the  payment  of  costs  might  be  imposed  **  as 
a  condition  "  upon  a  party  in  default.  *'  We  have/'  the  court 
saidj  **  the  right  to  impose  such  terms,  on  which  the  plaintiff  may 
clear  himself  of  his  default,  as  we  think  equitable  or  expedi- 
ent.'' And,  in  Anderson  v.  Joknsony  1  C.  R.  94,  the  same  doctrine 
was  held,  the  court  asserting  their  power,  in  the  following 
terms,  in  affirming  a  similar  order  at  chambers : 

^  The  plaintiff  was  relieved  from  the  judgment  to  which  the 
defendant  was  regularly  entitled,  on  terms.  The  court,  in  grant- 
ing relief  in  these  cases,  imposes  such  terms  as,  in  the  exercise 
of  its  discretion,  are  deemed  reasonable.'' 

Precisely  the  contrary  doctrine  was,  however^  held  under 
precisely  the  same  circumstances,  in  Bichmandv.  Biissely  1  C.  R. 
85,  and  likewise^  with  reference  to  a  re-hearing,  inVanWyck  v. 
AUigeTy  3  How.  292  ;  1  C.  R.  68.  In  neither  of  the  above  cases, 
however,  do  the  former  decisions  appear  to  have  been  brought 
under  the  notice  of  the  court,  though  in  Hichmond  v.  Busselj 
the  same  point  was  expressly  put  by  counsel. 
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The  particular  difficulty  is,  of  course,  now  removed  by  the 
amendment  in  the  present  measure ;  but  the  question  as  to  how 
far  the  court  may  not  still  possess  the  power  to  impose  the  pay- 
ment of  extra  expenses,  beyond  the  $10  prescribed  in  that 
section,  by  way,  not  of  costs,  but  of  terms,  on  which  only  relief 
will  be  granted  to  a  defendant  in  default,  according  to  the  doc- 
trine laid  down  in  Rider  ▼.  Ddiz^  and  Anderson  ▼.  Johnson^  may, 
perhaps,  be  still  considered  as  open  to  argument.  The  case  of 
Van  Wyck  v.  AlligeTy  as  reported  on  another  point  in  4  How. 
164,  is  indirect  authority  in  favor  of  the  strict  doctrine,  that  no 
more  than  $10  can  be  allowed  on  a  motion,  but  that  decision 
proceeded  upon  another  point,  nor  was  that  of  the  power  of 
the  court  to  impose  terms  raised, or  the  authorities  cited.  Both 
generally,  and  also  under  the  terms  of  sec*  173,  it  may  well  be 
eontended  that,  when  a  party  seeks  to  be  relieved  from  the  con- 
sequences of  a  neglect  or  default  on  his  part,  the  court  has  the 
fall  right  to  impose  upon  him,  as  a  condition  precedent  to  grant- 
ing such  relief,  any  terms  that  may  be  proper ;  and  that  it  ought 
to  exercise  that  power  to  the  fullest  extent,  when  required, 
whenever  such  exercise  will  really  be  ^in  furtherance  of  jus- 
tice." 

The  costs  of  a  motion  in  an  appeal  taken  prior  to  the  Code, 
were  held  to  be  taxable  under  the  old,  and  not  under  the  new 
practice,  in  Lyme  v.  Wardj  1  Comst.  531 ;  Sifme  v.  Ward,  3  How. 
342 ;  7  L.  O.  10 ;  1  C.  R.  101.  In  relation  to  appeal  motions, 
or  motions  for  rehearing  in  the  courts  of  inferior  jurisdiction, 
this  section,  and  the  corresponding  one  in  the  Code  of  1848, 
are  rendered  retrospective  by  the  supplemental  act. — See  Va/n 
Wyck  V.  Alliger,  3  How.  292 ;  1  C.  R.  68. 

Where  given,  the  amount  of  costs  on  a  motion  must  be  ex- 
pressed in  the  order,  and.  unless  they  are  so  given,  they  cannot 
be  claimed  by  the  prevailing  party,  whatever  the  result  of  the 
cause.  ^  To  entitle  a  party  to  costs  under  that  section,  they 
must  be  given  in  the  order  made  upon  the  motion,  and  the 
amount  must  be  fixed  by  the  court,  at  ten  dollars  or  less.  They 
are  not  regarded  as  a  part  of  the  general  costs  in  the  cause, 
and  their  collection  does  not  depend  upon  the  ultimate  decision 
of  the  cause." — Chadwick  v.  Brother,  4  How.  283.  See,  also, 
Van  Wyck  v.  AUiger,  4  How.  164;  Morrison  v.  /cfe,  4  How. 
304 ;  Sckerson  v.  J^>oor,  4  How.  361 ;  3  C.  R.  70.  A  fortiori^ 
they  cannot  be  allowed  where  the  order  directs  the  contrary. 
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even  thoogh  the  party  finally  succeeds  in  th6  suit.— Fait  Wyck 
V.  AUiger^  above  cited. 

In  ThoTfias  v.  Clark,  5  How.  375,  1  C,  R.  (N.  S.)  71,  it  was 
held  that  motions  for  nonsuit,  and  other  proceedings  of  that  na- 
ture, in  the  direct  progress  of  the  cause,  are  not  within  the 
scope  of  this  section,  which  applies  only  to  proceedings  for  col- 
lateral relief.  The  costs  of  motions  of  the  former  descriptioa 
are  ordinary  costs  in  the  cause,  and  need  not  be  specially  asked 
for,  or  specified  in  the  orders  granting  such  motions;  except 
that,  where  such  motions  are  denied  for  irregularity,  the  costs 
of  denial  may  be  granted  and  inserted  in  the  order,  as  being 
those  of  a  collateral  application. 

The  question  as  to  the  costs  of  appeal  motions  to  the  general 
term,  has  been  already  considered,  and  the  cases  on  the  subject 
cited.  The  recent  amendments  of  subdivision  6  of  sec.  307 
have  now  settled  the  question,  in  accordance  with  the  doctrine 
as  laid  down  in  Savage  v.  Darrow,  4  How.  74,  that  no  more 
than  the  usual  costs  of  a  motion  can  be  allowed  on  an  appeal 
of  this  nature* 

In  KeUog  v.  Klock,  2  C.  R.  28,  before  cited,  it  is  laid  down, 
**  that  the  general  rule  would  give  costs,  on  a  motion  to  set  aside 
an  irregular  proceeding,  when  successful,"  which  principle  was 
there  acted  upon. — See,  also,  Beech  \\  Sofuthtoorth^  1  C.  R.  99. 

Costs  of  a  motion  will  not  be  allowed,  where  the  notice  of 
motion  asks  for  more  than  the  party  is  entitled  to,  notwith- 
standing a  part  of  the  relief  is  granted. — Whipple  v.  WilUcm^ 

4  How.  28.  And,  where  the  notice  asks,  in  the  alternative,  for 
two  modes  of  relief,  to  one  of  which  the  mover  is  not  entitled, 
the  opposite  party  will  be  allowed  his  costs  of  opposing  that 
branch  of  the  motion. — Smith  v.  Jones,  2  C.  R.  33. 

It  would  seem,  from  Northrop  v.  Van  Du^enj  3  C.  R.  140, 

5  How.  134,  that,  if  costs  have  been  omitted  to  be  asked  for 
on  a  notice  of  motion,  they  cannot  be  given ;  nor  will  they  be 
considered  as  within  the  usual  words,  asking  for  such  other  or 
further  order  as  the  court  may  grant* 

In  Foster  v.  Agasstz,  3  C.  R.  160,  the  payment  of  costs  was 
refused  to  be  imposed,  as  a  condition  on  granting  a  motion  for 
a  commission  for  the  examination  of  witnesses,  the  defendant 
having  used  due  diligence  in  making  such  motion. 

Where  motions  were  made  to  the  same  effect  in  two  causes, 
when  only  one  set  of  papers  and  one  motion  were  really  neces- 
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sary,  it  was  held  that  the  prevailing  party  was  entitled  to  the 
costs  of  one  motion  only,  the  order  being  directed  to  be  entered 
in  both  causes. — Homfager  v.  Hornfager^  6  How*  13;  1  C.  R. 
(N.  S.)  180. 

Rule  38  of  the  supreme  court  prescribes  that,  where  a  motion 
is  granted  on  payment  of  costs,  or  on  the  performance  of  any 
condition,  the  party  whose  duty  it  is  to  comply  therewith  shall 
have  twenty  days  so  to  comply,  unless  otherwise  directed  in 
the  order ;  but,  where  costs  to  be  taxed  are  to  be  paid,  fifteen 
days  are  to  be  allowed.  It  appears  somewhat  difficult  to  un« 
derstand  the  latter  part  of  this  rule,  inasmuch  as  no  provision 
whatever  is  made  for  the  taxation  of  such  costs.  See  observa- 
tions and  cases  above  cited.  The  proceedings  for  the  collec- 
tion of  costs,  when  so  adjudged,  have  already  been  considered, 
under  the  head  of  Execution. 

The  questions  as  to  the  amount  of  costs  claimable  under  the 
Code,  having  thus  been  considered,  those  as  to  the  persons 
against  whom  they  may  be  enforced,  remain  to  be  adverted  to. 

The  following  provision  is  made  by  sec.  316,  in  relation  to 
costs  adjudged  against  an  infant  plaintiff: 

§  316.  When  costs  are  adjudged  against  an  infant  plaintiff,  the 
guardian  by  whom  he  appeared  in  the  action,  shall  he  responsible 
therefor,  and  payment  thereof  may  be  enforced  by  attachment. 

By  section  321,  analogous  provision  is  made  as  to  the  assignee^ 
of  a  cause  of  action,  as  under : 

§  321.  In  actions,  in  which  the  cause  of  action  shall,  by  assign- 
ment after  the  commencement  of  the  action,  or  in  any  other  manner, 
become  the  property  of  a  person  not  a  party  to  the  action,  such  per- 
son shall  be  liable  for  the  costs,  in  the  same  manner  as  if  he  were  % 
party,  and  payment  thereof  may  be  enforced  by  attachment. 

In  Oiles  v.  HalberU  5  How.  319,  it  was  held  that,  where  a  real 
plaintiff  prosecuted  a  suit  against  the  defendant  for  a  statutory 
penalty,  by  virtue  of  a  parol  agreement  to  divide  the  amount 
with  the  nominal  plaintiff  on  record,  if  successful,  and  the  de- 
fendant succeeded,  the  former  was  liable  for  the  defendant's 
costs,  and  that  an  attachment  might  issue. 

A  question  of  some  nicety  arises,  however,  as  to  the  latter 
portion  of  this  order,  and  as  to  the  power  of  issuing  an  attach- 
ment, as  prescribed  by  the  two  sections  last  cited. 

By  c.  300  of  the  laws  of  1847,  the  original  remedy  for  inter- 
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locutory  costs,  by  way  of  attachment  against  the  person^  ii 
abolished,  and  proceedings  in  the  natureof  a,^«nyacta«  against 
property  substituted,  in  all  cases  of  their  non*payment,  except  in 
the  particular  instances  there  mentioned,  none  of  \vhich  com- 
prise the  peculiar  cases  now  under  consideration  ;  and  the  court 
has  acted  on  this  view  in  the  cases  of  Vreeland  v.  Hughes,  2  C. 
R.  42,  and  Bvzard  v.  Gross,  4  How.  23. 

By  the  provisions  now  in  question,  the  remedy  by  attach- 
ment is,  however,  retained,  and,  by  sec.  468,  *•  All  statutory  pro- 
visions inconsistent  with  the  Code  are  repealed."  It  seems 
clear  that  these  provisions  are  inconsistent  with  c.  290  of  1847, 
and  it  might  therefore  be  contended,  both  generally,  and  on  the 
authority  of  OiUs  v.  Halbert,  as  above  cited,  that  the  latter  is 
"^ro  tonto"  repealed. 

The  following  provision  is  made  by  sec.  317,  in  relaUon  to 
the  costs  of  suits  prosecuted  by  executors,  or  other  parties,  **en 
autre  droit^^  or  specially  authorized  : 

§  317.  In  an  action  prosecuted  or  defended  by  an  execntor,  ad- 
ministrator, trustee  of  an  express  trust,  or  a  person  expressly  aathor- 
ized  by  statute,  costs  shall  be  recovered,  as  in  an  action  by  and 
against  a  person  prosecuting  or  defending  in  his  own  right ;  bal  snch 
costs  shall  be  chargeable  only  upon  or  collected  of  the  estate,  faad, 
or  party  represented,  unless  the  court  shall  direct  the  same  to  be 
paid  by  the  plaintiff  or  defendant  personally,  for  mismanagement  or 
bad  faith  in  such  action  or  defence.  But  this  section  shall  not  be 
construed  to  allow  costs  against  executors  or  administrators,  where 
they  are  now  exempted  therefrom,  by  section  forty-one,  of  title  three, 
chapter  six  of  the  second  part  of  the  Revised  Statutes ;  and,  when- 
ever any  claim  against  a  deceased  person  shall  be  referred  pursuant 
to  the  provisions  of  the  Revised  Statutes,  the  prevailing  party  shall 
be  entitled  to  recover  the  fees  of  referees  and  witnesses,  and  other 
necessary  disbursements,  to  be  taxed  according  to  law.  And  the 
court  may,  in  its  discretion,  in  the  oases  mentioned  in  this  section,  re- 
quire the  plaintiff  to  give  security  for  costs. 

The  section  of  the  Revised  Statutes  here  referred  to,  pre- 
scribes that  no  costs  whatever  can  be  recovered  against  the 
estate  of  a  deceased  party,  unless  *'  it  shall  appear  that  the  de- 
mand on  which  the  action  is  founded  was  presented"  within 
six  months  after  the  death  of  the  testator  or  intestate, "  and 
that  its  payment  was  unreasonably  resisted  or  neglected,  or  that 
the  defendant  refused  to  refer  the  same  pursuant  to  the  preced- 
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ing  provisions/' in  which  cases  the  court  may  allow  them.  The 
provisions  for  referring  disputed  claims  here  alluded  to,  are  con- 
tained in  sections  36  and  37  of  the  same  title.  Under  section 
317  of  the  Code,  as  now  amended,  it  will  be  seen  that  dis- 
bursements are  recoverable  by  the  prevailing  party  on  a  refer- 
ence of  this  nature.  This  was  not  provided  for  in  the  measure 
of  1840 ;  and  it  was  held  that  no  costs  were  recoverable  on 
such  a  reference,  unless  under  the  provisions  of  the  Revised 
Statutes,  in  Lansing  v.  CoU^  3  C.  B.  246. 

Although,  in  an  action  against  executors,  costs  are  not  gen- 
erally recoverable ;  in  Newton  v.  Sweety  4  How.  134,  it  was  held 
that  fees  and  disbursements  might  be  claimed  in  such  cases 
under  sec.  311,  in  accordance  with  the  views  laid  down  In 
Taylor  v.  Gardner,  4  How.  67,  as  respected  an  insufficient  re- 
covery in  libel.  In  Belding  v.  Conklin^  however,  4  How.  196, 
and  Wheeler  v.  WestgcUe,  4  How.  269,  the  latter  a  decision  at 
general  Term,  the  above  doctrine  has  been  distinctly  overruled 
as  far  as  regards  the  latter,  on  the  general  ground  that  dis- 
bursements constitute  a  part  of  the  costs  in  an  action ;  and, 
should  the  point  be  raised,  the  same  decision  would^  doubtless 
be  come  to,  with  reference  to  costs  against  executors. 

The  decisions  in  affirmance  of  the  principle  above  laid  down, 
that  a  creditor  suing  an  executor,  cannot,  in  any  case,  be  en- 
titled to  costs,  unless  the  latter  have  refused  to  refer  the  claim 
when  presented,  or  have  unreasonably  resisted  or  neglected  its 
payment  after  presentation,  are  conclusive,  as  below  cited. 

A  neglect  on  the  part  of  the  executor  to  advertise  for  claims, 
will  not  form  sufficient  ground  for  an  award  of  costs  against 
him. — Snyder  v.  Young,  4  How.  217  ;  Van  Vkeck  v.  Berroughs, 
6  Barb.  S.  C.  R.  341.  If,  however,  he  omit  to  give  due  notice, 
no  laches  will  be  imputable  to  a  creditor  for  not  presenting  his 
account  on  an  early  day. — Fort  v.  Oooding,  9  Barb.  S.  C.  R.  388. 

A  diminution  effected  in  the  creditor's  charge,  will,  of  itself, 
go  far  to  show  that  the  demand  was  not  unreasonably  resisted. 
— Snyder  v.  Young,  4  How.  217,  above  cited  ;  Laming  v.  Cofe, 
3  C.  R.  246 ;  Beldm  v.  Knowltan,  3  Sandf.  S.  C.  R.  758 ;  1  C.  R. 
(N.  S.)  127;  Comstockv.  Olemstead,  6  Uow.  77. 

In  Fort  V.  Oooding,  9  Barb.  S.  C.  R.  388,  costs  were  allowed 
against  executors,  on  the  ground  of  having  unreasonably  resisted 
the  plaintiff's  demand.  The  executors,  in  that  case,  though 
having  ample  funds  for  the  purpose,  denied  the  justice  of  the 
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whole  of  the  plaintiiT's  claim,  when  presented,  and  refased  pay- 
ment altogether,  or  to  accept  a  fair  offer  of  settlement,  and  this, 
without  any  offer  to  refer.  Upon  suit  subsequently  broug^ht 
against  them,  the  claim  was  only  reduced  by  about  one*fifth  in 
amount,  and  this,  not  by  any  failure  of  proof,  but  merely  by  a 
difference  of  opinion  between  the  referee  and  the  plaintiff,  as  to 
the  value  of  certain  services,  on  a  quantum  meruit*  It  was  held 
that  the  unqualified  rejection  of  the  claim  in  question,  on  the 
part  of  the  executors,  unaccompanied  by  any  offer  to  refer,  was 
equivalent  to  a  refusal  to  refer  ;  and  that,  under  such  circum- 
stances, no  formal  demand  to  that  effect  was  necessary,  on  the 
part  of  the  creditors.  Not  only  were  costs  allowed  to  the  lat- 
ter, but  an  allowance  was  also  made  to  them  under  sec.  308. 

Where  any  real  question  existed  as  to  whether  the  deceased 
was,  or  was  not  liable,  the  claim  cannot  be  held  to  have  been 
unreasonably  resisted  ;  nor  will  the  certificate  of  the  referees 
to  the  contrary,  be  evidence  on  that  point.  Where,  likewise, 
the  agreement  to  refer  has  not  been  filed  with  the  clerk,  nor  the 
order  of  reference  entered,  as  prescribed  by  the  provisions  of 
the  Revised  Statutes  above  cited,  the  court  does  not  become 
possessed  of  the  cause,  and  no  award  of  costs  can  be  made.<<— 
Oomstock  V.  Olmdteadf  6  How.  77,  above  cited. 

An  omission,  on  the  part  of  the  claimant,  to  present  his  claim 
to  the  executor  as  required  by  the  Revised  Statutes,  may  de- 
prive him  of  his  right  to  claim  costs  as  against  the  latter,  pro- 
vided due  notice  to  creditors  has  been  given. — Fori  v.  Goodmff, 
above  cited.  The  commencement  of  a  suit,  within  the  six 
months,  would  seem  to  have  the  same  effect. — Belden  v,  KnowU 
ion,  3  Sandf.  S.  C.  R.  768  ;  1  C.  R.  (N.  S.)  127. 

Where  two  persons  sued  as  executors,  and  failed  in  their  ac- 
tion, it  was  held  that  the  fact  that  one  of  them  was  beneficially 
interested  in  the  recovery,  in  right  of  his  wife,  was  no  ground 
for  charging  him  with  costs. — Finley  v.  Jones,  6  Barb.  S.  C.  R. 
229. 

The  review  of  the  decision  of  an  inferior  court,  in  a  special 
proceeding  is,  for  all  purposes  of  costs,  to  be  deemed  an  action 
at  issue  on  a  question  of  law,  from  the  time  the  same  is  brought 
into  the  supreme  court ;  and  costs  may  be  awarded  and  collected 
thereon,  as  the  court  may  direct ;  sec.  316. 

The  costs  of  actions  prosecuted  in  the  name  of  the  people,  are 
thus  prescribed  by  sections  319  and  320. 
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§  310.  In  all  ciril  aetions  proseonted  in  tbe  name  of  the  people  of 
this  state,  by  an  officer  duly  authorized  for  that  purpose,  the  people 
shall  be  liable  for  costs,  in  the  same  cases,  and  to  the  same  extent,  as 
priyate  parties.  If  a  private  person  be  joined  with  the  people  as 
plaintiflf,  he  shall  be  liable  in  the  first  instance  for  the  defendant's 
costs  ;  which  shall  not  be  reooyered  of  the  people,  till  after  execution 
issued  therefor  against  such  private  party,  and  returned  unsatisfied. 

§  320.  In  an  action  prosecuted  in  the  name  of  the  people  of  this 
state,  for  the  recovery  of  money  or  property,  or  to  establish  a  right 
or  claim,  for  the  benefit  of  any  county,  city,  town,  village,  corpora- 
tion, or  person,  costs  awarded  against  the  plaintiff,  shall  be  a  charge 
against  the  party  for  whose  benefit  the  action  was  prosecuted,  and 
not  against  the  people. 

Finally,  the  settlement  of  an  action  is  provided  for  as  follows 
by  sec.  322 : 

§  322.  Upon  the  settlement,  before  judgment,  of  any  action  men- 
tioned in  sec.  304,  no  greater  sum  shall  be  demanded  from  the  de- 
fendant as  costs,  than  at  the  rates  prescribed  by  that  section. 

An  evident  error  has  been  made  in  this  section,  and,  singularly 
enough,  still  remains  unamended,  inasmuch  as  no  rate  of  costs 
at  all  is  prescribed  by  sec.  804,  there  referred  to.  It  is  clear 
the  legislature  meant  to  have  inserted  at  the  end,  the  wordst 
**  prescribed  by  the  307th  section,**  where  the  rates  are  found, 
instead  of  those,  ^  by  that  section,**  which  have  been  erroneously 
allowed  to  stand.     See  dictum  in  Wilson  v.  Allen,  4  How.  59. 

The  question  of  discontinuance,  and  the  periods  at  which  the 
defendants  right  to  costs  accrues  under  sec.  307,  has  been  al- 
ready considered  in  relation  to  that  section.  See  Bockefeller  v. 
Weiderwax,  3  How.  882;  2  C.  R.  3  ;  Hull  v.  Peters,  7  Barb.  S.  C. 
K.  331 ;  3  C.  R.  255  ;  Foster  v.  Bowen,  I  C.  R.  (N.  S.)  236 ;  and 
Morrison  v.  Ide,  4  How.  804,  there  cited. 

The  attorney's  lien  for  his  costs,  does  not  deprive  the  party 
of  his  right  to  discontinue,  on  the  usual  terms. — Brown  v.  Corn- 
stock,  3  C.  R.  142. 

In  a  foreclosure  suit  the  court  will  permit  the  plaintiflf,  on  re- 
ceiving his  debt  and  costs,  to  dismiss  his  suit,  without  paying 
costs  to  junior  incumbrancers,  or  to  the  mortgagor. — Oallagher 
v.  Ugan,  2  Sandf.  S.  C.  R.  742. 

In  Stafford  v.  Onderdonk,  8  Barb.  S.  C.  R.  99,  before  cited,  it 
was  held  that,  where  a  plaintiflfhad  recovered  costs  as  to  a  por- 
tion of  the  defendants,  he  might  discontinue  as  against  another 
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who  had  appeared  by  the  same  attorney»  and  answered  jointly 
with  theniy  without  payment  of  costs  to  the  latter. 

Where  a  defendant,  after  receiving  notice  that  the  plaintiff 
had  left  the  State,  and  that  no  further  proceedings  would  be 
taken,  continued  noticing  the  cause  and  putting  it  on  the  calen- 
dar, it  was  held  he  could  recover  no  costs  in  respect  of  the  latter 
proceeding.  He  should  have  moved  for  a  rule  of  discontinu- 
ance, at  the  time  of  receiving  the  notice ;  and,  in  that  particular 
case,  the  motion  for  discontinuance  was  denied  on  a  subse- 
quent application  on  his  part,  the  plaintiff  being  then  desirous 
of  proceeding. — Jennings  v.  Fay^  1  C.  R.  (N.  S.)  231. 

In  Wilscm  v.  Wheeler^  6  How.  49 ;  1  C.  R.  (N.  S)  402,  it  was 
held  that,  where  the  plaintiff  in  replevin  had  actually  obtained 
possession  of  the  property  claimed,  by  means  of  the  suit,  it  was 
not  competent  for  him  to  discontinue,  on  the  mere  payment  of 
the  defendant's  costs.  The  latter  is  entitled  to  treat  the  notice 
as  a  nullity,  and  to  proceed  to  obtain  a  decision  as  to  his  rights, 
in  the  usual  manner,  and  as  if  no  sijlcIi  notice  had  been  served. 

An  appeal  cannot  be  dismissed  by  an  appellant,  without  pay- 
ment of  the  respondent's  costs. — BiameU  v.  Harkness^  4  How. 
158.  Nor,  after  an  appeal  has  been  dismissed  for  any  cause, 
can  a  second  be  brought  by  the  same  party,  until  the  costs  of 
the  former  one  have  been  puid^^  Dresser  Brooks^  5  How.  75. 
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Though  subjected  to  a  complete  refusion,  and  modified  in 
some  respects  by  the  Code,  the  law  on  this  subject  remains  sub* 
stantially  the  same  as  under  the  previously  existing  statutes. 
The  intentions  of  the  framers  of  the  former  measure  in  this  re- 
spect, are  expressed  by  themselves  as  follows,  in  page  160  of 
their  report :  **  The  enactments  of  the  Code,''  say  they,  ^*  are 
intended  as  a  substitute  for  all  the  present  statutes,  providing 
for  the  arrest  of  peraons  upon  civil  process^  before  execution. 
We  have,"  they  proceed,  ^'  adhered  generally  to  the  principle 
of  the  existing  laws ;  although,  in  some  respects,  we  have  re- 
stricted the  right  of  arrest,  and  particularly  by  requiring,  in  all 
cases,  an  order  of  a  judge,  and,  in  most,  an  affidavit  that  the 
defendant  is  not  a  resident  of  the  State,  or  is  about  to  remove 
from  it.  We  have  also  provided,  that,  before  an  arrest,  the 
plaintiff  must  give  security  to  pay  the  defendant's  costs,  and 
whatever  damages  he  may  sustain  by  the  arrest.  We  have 
also  proposed  that  the  defendant  may  make  a  deposit  of  nooney, 
in  all  cases,  instead  of  giving  bail." 

In  carrying  out  the.  views  thus  enounced,  the  previous  sta- 
tute law  upon  the  subject  is  accordingly  abrogated  in  terms, 
bnt  yet  maintained  in  substance,  by  sec.  178,  which  runs  as 
follows : 

§  178.  No  person  shall  be  arrested  in  a  oivil  aotion  exoepi  as  pre* 
seribed  by  this  act ;  but  this  provision  shall  not  affeot  the  act  to 
abolish  imprisonment  for  del^  and  to  pmnish  fraudulent  debtors, 

42 


542  ABRsar  aisd  BAik 

passed  April  2^,  1831,  or  any  adt  amending  the  same,  nor  BbaU  it 
apply  to  proceedings  for  contempts. 

Although,  by  the  foregoing  provision,  the  law  of  26th  April, 
1831,  is,  for  the  most  part,  either  repealed  or  substantially  re- 
enacted  ;  still  it  would  seem  from  the  case  of  Oregory  v.Weiner^ 
1  C.  R.  (N.  S.)  210,  that,  notwithstanding,  a  warrant  may  still 
be  issued  under  the  act  of  1831,  in  all  the  cases  thereby  pre- 
scribed, so  that  a  plaintiff  may  be  considered  as  having  the 
election  to  proceed  under  either  measure.  This  conclusion  is 
unequivocally  supported  by  Ooriuin  v.  Freeland^  6  How.  241. 
The  mode  of  procedure  under  the  act  of  1831  belonging  ex- 
clusively to  the  old  practice,  does  not  enter  within  the  scope  of 
the  present  work. 

The  previous  law,  as  to  proceedings  for  contempts,  is  modi* 
fied  by  c.  390  of  the  laws  of  1847,  by  which,  imprisonment  on 
contempt  for  non-payment  of  interlocutory  costs,  is  abolished, 
and  the  ordinary  remedy  offi.fcu  substituted  for  their  recovery, 
except  as  respects  proceedings  against  attorneys,  counsellors, 
or  officers  of  the  court,  when  ordered  to  pay  costs  for  miscon- 
duct  as  such,  and  also  as  regards  witnesses,  when  ordered  to 
|>ay  them  on  an  attachment  for  non-attendance. — See  Busoard 
▼•  Gfrossy  4  How.  23.  See,  also,  Vreeland  v.  Hughes^  2  C.  R.  48, 
nrhere  the  court  disclaimed  any  power  to  grant  an  attachment 
lor  costs,  even  though  the  party  liable  had  obtained  a  postpoae- 
nent  of  the  trial,  on  the  express  condition  of  paying  them. 

Until  very  recently,  the  most  extensive  powers  of  provisional 
arrest  were  vested  in  the  federal  courts,  in  almost  all  cases. — 
See  Gaines  v.  TVaviSf  2  C.  B.  102.  By  a  recent  regulation, 
however,  the  practice  in  those  courts  has  been  assimilated  to 
that  now  under  consideration. 

In  Ftdler  v.  Umeric,  2  0.  R.  58,  2  Sandf.  S.  C.  R.  626,  7  L. 
O.  300,  it  was  decided  by  the  superior  court,  that  the  writ  of 
**ne  eoceaC^  is  abolished  by  sec.  178,  according  to  the  declared 
intentions  of  the  commissioners  in  page  161  of  their  report, 
and  that  such  writ  is  not  saved  bv  the  reservation  in  sec.  244. 
This  doctrine  has  been  confirmed  in  the  recent  case  of  Forreri 
V.  Forrest^  3  C.  R.  121,  so  far  as  regards  all  cases  in  which  re- 
dress can  be  obtained  by  an  action  under  the  Code.  In  other 
casesy  however,  not  within  its  provisions,  the  writ  may  pro- 
bably still  issue,  as  will  appear  from  the  following  decision  of 
the  general  Term,  in  the  same  case^  reported  S  C.  R.  141 ;  6 
How.  125;  9L.  O.  89: 
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Omtkerhu  Fcrre$t  v.  Edmn  Forrest — ^Tke  writ  of  ne  exeat  id  not 
abolished  by  the  Code.  So  far  as  it  was  a  means  of  obtaining  eqnit- 
able  bail  for  equitable  debts,  it  is  superseded  by  the  arrest  provided 
for  by  the  Code.  Bat  so  far  as  it  is  a  prerogatiye  writ,  for  instance 
to  restrain  a  public  officer  from  departing  the  State  without  account- 
ing for  public  moneys  in  his  hands,  and  so  far  as  it  may  thus  restrain 
a  party,  where  the  arrest  under  the  Code  is  not  applicable,  as  in 
suits  for  specific  performance,  for  settlement  of  partnerships,  to 
compel  a  resident  debtor  to  apply  property  out  of  the  State  in  pay- 
ment of  debts  owing  in  it,  in  suits  for  alimony,  and  the  like,  it  may 
still  issue ;  where  there  is  sufficient  reason  to  apprehend  ihat  the 
party  intends  to  depart  the  State,  to  evade  the  justice  and  equity  of 
the  court. 

In  this  case,  there  being  no  sufficient  ground  for  such  an  appre- 
hension, the  writ  was  improperly  granted.  Order  of  special  term 
affirmed. 

On  the  last  amendment  of  sec  244,  the  previous  reserva- 
tion of  **  the  provisional  remedies  nov^  existing,  according  to 
the  present  practice,"  as  contained  in  all  the  prior  measures, 
has  been  omitted.  The  effect  of  this  omission,  and  vvrhether  it 
may  not  be  held  as  abolishing  all  provisional  remedies  v^hatever, 
except  those  defined  by  the  present  Code,  remains  to  be  settled 
by  judicial  construction. 

The  proceedings  on  this  writ,  in  those  cases  in  which  it  may 
still  be  issuable,  depend,  in  all  respects,  upon  the  old  practice.' 

The  circumstances  under  which  a  defendant  is  arrestable 
under  the  Code,  are  thus  defined  by  sec.  179  of  that  measure : 

§  179.  The  defendant  may  be  arrested,  as  hereinafter  prescribed, 
in  the  following  cases  : 

1.  In  an  action  for  the  recovery  of  damages,  on  a  cause  of  action 
not  arising  out  of  contract,  where  the  defendant  is  not  a  resident  of 
the  state,  or  is  about  to  remove  therefrom ;  or  where  the  action  is  for 
an  injury  to  person  or  character,  or  for  injuring,  or  for  wrongfully 
taking,  detaining,  or  converting  property. 

2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise  to  marry,  or 
for  money  received,  or  property  embezzled,  or  fraudulently  misap- 
plied by  a  public  officer,  or  by  an  attorney,  solicitor  or  counsellor, 
or  by  an  officer  or  agent  of  a  corporation  or  banking  association,  in 
ihe  course  of  his  employment  as  such,  or  by  any  factor,  agent,  broker, 
or  other  person  in  a  fiduciary  capacity,  or  for  any  misconduct  or 
Aegleot  in  office,  or  in  a  professional  employment. 

3.  In  an  action  to  recover  the  possession  of  personal  property  mn- 
juatly  detained,  where  the  property,  or  any  part  thereof,    hasbcen 
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conoealed,  remoyed,  or  .disposed  of,  so  that  it  oannoi  be  foand  or 
taken  by  the  sheriff,  and  with  the  intent  that  it  should  not  be  so  found 
or  taken,  or  wiih  the  intent  to  deprive  the  plaintiff  of  the  benefit 

thereof. 

4.  When  the.  defendant  has  been  guilty  of  a  fraud,  in  contraeting 
the  debt,  or  incurring  the  obligation  for  which  the  action  is  brought, 
or  in  concealing  or  disposing  of  the  property,  for  the  taking,  deten- 
tion, or  conyersion  of  which  the  action  is  brought. 

5.  When  the  defendant  has  remoyed,  or  disposed  of  his  property, 
or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

But  no  female  shall  be  arrested,  in  any  action,  except  for  a  wilfid 
injury  to  person,  character,  or  property. 

The  proyisiona  of  this  portion  of  the  Code  are,  by  sec.  181, 
made  applicable  to  all  actions  commenced  since  30th  June, 
1848,  and,  in  which,  judgment  should  not  haye  been  obtained 
at  that  tin^e. 

The  courts  haye,  throughout,  shown  a  disposition  to  restrict, 
as  far  as  possible,  the  construction  of  the  foregoing  section,  as 
regards  application  on  the  ground  of  an  alleged  intention  to 
remove  from  the  state,  and  to  require  a  very  clear  case  to  be 
made  out,  before  it  will  interfere.  Thus,  in  Brophey  v.  Badgers^ 
7  L.  0.  152,  an  affidavit  that  the  defendant  '*  was  about  to  de- 
part for  California,''  was  held  to  be  deficient,  as  not  showing 
that  such  removal  was  made  with  a  view  of  changing  his  resi- 
dence; and  a  discharge  of  such  defendant,  which  had  been 
granted  at  special  Term,  was  accordingly  maintained. 

The  following  have  been  decided  to  come  within  subdivision 
1,  as  cases  of  injury  to  the  person,  damages  being  given  on  a 
recovery  as  such : 

An  action  for  crim.  con. — Delamaier  v.  BucseU^  4  How.  234. 

An  action  for  seduction. — Taylor  v.  Norths  3  C.  R.  9. 

An  action  against  a  common  carrier  for  the  loss  of  goods  in- 
trusted to  his  charge,  has  also  been  held  to  be  an  injury  to 
property,  as  to  which  an  arrest  can  be  maintained. — Ikarkk  v. 
ElU,  4  How.  288. 

With  respect  to  the  question  as  to  when  a  defendant  will  or 
will  not  be  considered  as  **  a  resident  of  the  state,''  the  case  of 
Burrows  v.  Miller^  4  How.  349,  subsequently  cited  under  the 
head  of  Attachment,  is  important.  In  that  case,  a  party,  origin- 
ally a  resident  of  New  York,  but  who  had  afterwards  emigrated 
to  Indiana,  and,  having  returned  from  thence,  was  living  with  his 
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father-in-law's  family  in  New  York,  seeking  employment  there, 
but  undetermined  as  to  where  he  should  settle,  was  held  ^  not 
to  be  a  resident  of  this  state.'' 

Considerable  diversity  of  opinion  existed  under  the  Code  of 
1848,  as  to  whether  the  expression,  *'  fiduciary  capacity,"  as  it 
stood  alone  in  that  measure,  embraced  the  case  of  an  agent 
who  had  received  and  misapplied  the  monies  of  his  principal. 
Dunaher  v.  Meyer ,  1  C.  R.  87,  was  authority  that  such  a  case 
was  within  the  meaning  of  the  measure ;  Smith  v.  Edmonds^ 
1  C.  R.  86,  and  White  v.  McAllister,  I  C.  R.  106,  that  it  was 
not.  The  matter  is  now,  however,  put  out  of  doubt  by  the  in- 
sertion in  the  present  enactment,  of  the  words  *'  factor,  agent,, 
broker,  or  other  person .''  In  HoUbrook  v.  Horner^  6  How.  86, 
1  C.  R.  (N.  S.)  406,  an  auctioneer,  who  had  received  goods  for 
sale,  but  had  failed  in  paying  over  the  purchase  money  to  his 
principal,  was  held  to  be  liable  to  arrest  under  this  subdivision. 

In  Siefke  v.Tappey^  3  C.  R.  23,  it  was  held  that  the  provisions 
of  this  subdivision  are  controlled  by  those  of  subdivision  5,  and 
that,  therefore,  in  an  action  against  a  female  for  breach  of 
promise  of  marriage,  an  arrest  cannot  be  made. 

It  was  held  under  the  Code  of  1840,  that  it  was  not  nece»< 
sary  to  allege  or  prove  fraud,  to  justify  an  arrest  under  subdi- 
vision 3.  The  simple,  and  even  bond  fide  removal  of  the  goods, 
so  that  they  cannot  be  taken  by  the  sheriff,  seems,  under  that  mea- 
sure, to  have  been  sufficient ;  nor  need  the  amount  in  which  bail  is 
to  be  given  be  specified  ;  as,  under  sections  187  and  211,  bail  must 
be  given,  in  double  the  value  as  fixed  by  the  plaintiff, —  Van  Nsste 
▼;  Oonover,  5  How.  148 ;  8  Barb.  S.  C.  R.  500.  Under  the  re- 
cent amendments,  a  fraudulent  intent  in  the  removal  must  now 
be  proved,  before  the  provisional  remedy  will  be  granted. 

Where,  however,  the  property  was  not  in  the  possession  or 
under  the  control  of  the  party,  and  ^had  not  been  so  for  long 
before  the  action  was  brought,  it  was  held,  under  the  former 
measure,  that  an  order  for  arrest  could  not  be  granted. — Boberta 
V.  JRandall,  3  Sandf.  S.  C.  R.  707;  5  How.  327 ;  3  C.  R.  100 ;  9 
li.  O.  144.  In  this  case,  it  was  evident  from  the  very  nature  of 
the  circumstances,  that  the  property  taken  could  not  be  restored; 
and,  therefore,  the  action  was,  in  fact,  one  more  in  the  nature 
of  a  claim  for  damages,  than  one  in  replevin.  In  Van  Nsste  v. 
CbnoveTf  the  case  was  different ;  the  property  there,  having  been 
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recently  taken  away,  contrary  to  the  express  terms  of  the  sale, 
and  being  capable  of  re*delivery  in  specie. 

In  Merrick  v.  Suydam^  1  C.  R.  (N.  S.)  212,  the  same  concla- 
sion  was  come  to,  and  it  was  held  that  an  action  cannot  be  had, 
against  one  who  has  absolutely  and  in  good  faith  parted  with 
the  possession  of  the  property  before  suit  brought ;  and  the 
only  exception  is,  when  the  defendant  has  parted  with  it,  with 
the  intent  to  deprive  the  plaintiff  of  the  benefit  of  it,  or  to  pre- 
vent its  being  re-taken.  In  such  a  case  only,  can  the  defendant 
be  held  to  bail.  In  Bemin  v.  Nagh^  1  G.  R.  (N«  S.)  219,  the 
same  conclusion  is  maintained,  and  the  authority  of  Boberis  v. 
Bandally  confirmed  in  terms. 

In  Chappel  v.  Skinner,  6  How.  338,  it  was  held  that  a  plaintiff 
was  not  at  liberty  to  obtain  possession  of  certain  goods  claimed 
by  him,  by  means  of  the  usual  process  of  replevin,  after  having 
already  arrested  the  defendant,  under  an  afiidavit  bringing  the 
case  within  the  terms  of  subdivision  1  of  the  foregoing  section. 
He  must  elect  between  the  two  remedies,  and  cannot  maintain 
both  simultaneously,  in  respect  of  the  same  transaction. 

**  The  plaintiff's  course,"  it  was  said,  ^  was  to  have  pursued 
the  proceedings  pointed  out  in  chapter  2,  above  referred  to, 
which  do  not  authorize  the  defendant's  arrest;  and,  if  the 
property  could  not  be  found,  and  the  case  is  within  the  3d  sub- 
division of  sec.  170,  to  obtain  an  order  and  have  the  defendant 
arrested ;  but,  in  that  case,  he  cannot  afterwards  obtain  the 
possession  of  the  property,  pending  the  action.'' 

*'  Having,  in  this  case,  elected  to  have  the  defendant  arrested 
and  held  to  bail  in  the  first  instance,  under  one  of  the  subdi- 
visions of  sec.  179, 1  think  the  plaintiff  was  bound  to  wait  until 
he  was  entitled,  by  the  judgment  of  the  court,  to  the  possessicm 
of  the  property,  before  causing  it  to  be  delivered  to  him.  I  am 
not  able  to  perceive  that  the  defendant  has  done  anything,  by 
which  he  waived  the  right  to  have  the  property  restored  to 
him." 

JnWanzer  v.  DeBaum,  1  C.  R.  (N.  S.)  280,  it  was  held  that 
the  recovery  of  judgment  in  another  state,  in  respect  of  goods 
sold,  was  no  bar  to  an  action  in  this,  grounded,  in  part,  on  the 
fraud  by  means  of  which  such  goods  were  originally  obtained; 
and  that,  in  such  an  action,  an  order  for  arrest  may  be  obtained 
under  subdivision  5  of  the  section  now  in  question,  in  respect 
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of  such  fraud.  The  cases  of  Clark  v.  Howling,  3  Comst.  210 
and  Oakley  v.  Asptnivallf  4  Comst.  513,  are  authority  in  support 
of  the  right  of  the  court,  under  similar  circumstances,  to  look 
behind'  a  judgment,  to  circumstances  existent  at  the  time  the. 
debt  was  originally  contracted,  or  between  that  period  and  the 
recovery  of  the  judgment 

With  respect  to  subdivision  5,  it  appears  to  have  been  held 
that,  to  bring  a  defendant  within  this  section,  it  must  be  shown 
by  the  affidavit  that  he  has  removed,  or  is  about  to  dispose  of 
his  property,  secretly.  ^  The  fact  that  he  is  about  to  depart  out 
of  the  country,  taking  his  property  with  him,  although  he  owes 
debts  to  a  large  amount,  will  not  subject  him  to  the  operation 
of  this  section.  It  is  the  secrecy  which  evinces  the  fraudulent 
intent,  and  not  the  disposal  or  removal  of  the  property." — Anon^^ 
2  CL  R.  51.  It  seems  strange,  that  the  party,  in  that  instance, 
should  not  have  shaped  his  application  so  as  to  bring  it  under 
subdivision  1. 

The  questions  as  to  «  fraudulent  departure  or  intended  rCr 
moval  of  property,  will  be  more  fully  considered  in  a  subse- 
quent chapter,  under  the  head  of  attachment,  to  which,  and  to 
the  cases  there  cited,  the  reader  is  accordingly  referred.  The 
proceedings  being  of  an  analogous  nature,  the  authorities  di- 
rectly applicable  to  the  one  remedy,  are  collaterally  so  to  the 
other,  in  most  cases. 

The  views  of  the  court  of  common  pleas,  and  of  the  superior 
court,  are  at  direct  variance  on  the  subject  of  the  illegal  deten- 
tion or  concealment  of  property  by  a  female.  It  was  held  by 
the  former  tribunal,  in  &arr  v.  £enty  2  C.  R.  30,  that  a  female 
may  be  arrested  in  an  action  to  recover  the  possession  of  per- 
sonal property,  if  that  property  be  coijbealed,  removed,  or  dis- 
posed of,  so  that  it  cannot  be  found  by  the  sheriff:  the  court 
considering  that  such  concealment  or  removal  was  a  wilful  in- 
jury to  property,  coming  within  the  terms  of  subdivision  5.  In 
li-acy  V.  Leland,  3  C.  R,  47,  2  Sandf.  S.  C.  R.  729,  8  L.  0.  284, 
it  was  held,  on  the  contrary,  by  the  latter,  that  a  concealment 
of  property  by  a  female,  under  precisely  similar  circumstances, 
was  not  a  case  of  wilful  injury  to  property  within  that  subdivi- 
sion, and  the  case  of  J^rr  v.  Kent,  was  distinctly  and  in  terms 
overruled. 

A  female  is  not  arrestable  in  an  action  for  breach  of  promise 
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of  marriage,  under  the  authority  of  Siefhe  v.  Tuppy^  3  C.  R. 
33,  before  cited. 

The  provisions  of  see.  435,  under  ivhich,  in  actions  bj  the 
attorney  general  in  respect  of  usurpation  of  office,  the  defend- 
ant is  arrestable,  must  not  be  overlooked,  though,  necessarily,  the 
proceeding  is  one  of  comparatively  infrequent  occurrence. 

A  long  and  doubtful  discussion  has  taken  place  as  to  whether, 
when  an  arrest  is  sought  under  circumstances  of  fraud,  it  is  or 
is  not  necessary  that  such  fraud  should  be  averred  on  the  com- 
plaint. The  cases  on  the  subject  are  numerous,  and  directly 
contradictory  to  each  other.  The  point  more  immediately  at 
issue  is,  however,  as  to  an  arrest  on  execution  after  judgment; 
and,  thereforf^,  though  pertinent,  they  are  not  directly  applica* 
ble  to  that  immediately  under  consideration.  They  will  be 
found  collected  and  fully  commented  upon,  under  the  heads  of 
pleading,  and  execution,  and  may  be  referred  to  accordingly. 

In  Corwin  v.  Freeland^  6  How.  241,  one  of  the  most  recent  of 
those  cases,  it  was,  however,  laid  down,  in  reference  to  the 
section  immediately  under  consideration,  that  *^  the  causes  of 
arrest  enumerated  in  subdivision  1,  2,  and  4,  must  of  necessity 
exist  at  the  time  of  the  action.''  The  causes,  in  subdivisions  3  and 
5,  may  or  may  not  exist  at  the  commencement  of  the  suit.  If  the 
latter,  the  plaintiff  has  ample  remedy  under  the  law  of  1831. 

Wilson  V.  Bobinson,  6  How.  110,  has  reference  to  a  criminal 
arrest,  and  is  therefore  not  within  the  scope  of  this  work. 

Under  the  measure  of  1848,  an  arrest  might  be  applied  for 
*'  at  the  time  of  commencing  the  action,"  and  doubts  arose  as 
to  the  construction  of  this  clause :  Dunaber  v.  Meyer  being 
authority  that  the  order  might  be  made  before  service  of  sum- 
mons ;  see,  also,  Qregory  v.  Weiner^  1  C.  R.  (N.  S.)  210 ;  and 
Lee  V.  AveriU,  2  Sandf.  S.  C.  R.  621,  1  C.  R.  73,  to  the  con- 
trary eifect.  The  point  is^  however,  now  set  at  rest  by  the 
present  amendment  in  sec.  183,  which  provides  that  ^' the  or- 
der may  be  made  to  accompany  the  summons,"  which  involves, 
of  necessity,  its  being  obtained  before  the  actual  service  of  the 
latter. 

The  application  for  an  arrest  must,  under  sec.  180,  be  made 
to  a  judge  of  the  court  in  which  the  acti<Mi  is  brought,  or  a 
county  judge.  The  motion  is  of  course  ex  parte,  and  withoHt 
notice. 
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It  must  be  grounded  on  affidavit,  the  requisites  of  which  are 
thus  prescribed  by  sec.  181 : 

• 

§  181.  The  order  may  be  made,  where  it  shall  appear  to  the 
judge  by  the  affidavit  of  the  plaintiff,  or  of  any  other  person,  that 
a  sufficient  cause  of  action  eidsts,  and  that  the  case  is  one  of  those 
mentioned  in  section  179. 

Great  care  must  be  bestowed  upon  the  preparation  of  the 
affidavit  in  question,  as,  the  remedy  being  one  involving  the 
liberty  of  the  citizen,  the  court  will,  in  all  cases,  require  a  strict 
compliance  with  the  letter  of  the  statute ;  and  that  a  clear  case 
warranting  their  interference  should  be  distinctly  shown.  The 
following  decisions  will  throw  considerable  light  upon  the  sub- 
ject: 

In  Admns  v.  Mills^  3  How.  219  (an  application  under  subdi- 
vision 1),  the  learned  judge  expressed  himself  thus :  "  To 
authorize  an  order  to  hold  to  bail,  the  affidavits  must  show  a 
good  cause  of  action,  and  that  the  defendant  is  a  transient  per- 
son, or  is  about  to  depart  beyond  the  jurisdiction  of  the  court, 
and  this  must  rest,  not  merely  upon  information  and  belief,  but 
facts  and  circumstances  must  be  set  forth,  from  which  such  an 
inference  may  properly  be  drawn.  The  declarations  of  the  de- 
fendant as  to  his  intentions,  are,  of  course,  amongst  the  most 
satisfactory  kinds  of  evidence,  to' show  that  he  is  about  to  go 
beyond  the  jurisdiction  of  the  court."  The  same  case  is  also 
authority  that  such  affidavits  were  not  open  to  objection,  on  the 
ground  of  their  being  sworn  before  the  plaintiflTs  attorney  as 
justice  of  the  peace,  because,  when  they  were  sworn  to,  no  suit 
had  been  commenced.  It  would  be  safer  and  better,  however,  to 
have  such  affidavit  sworn  before  an  indifferent  party,  in  all  cases 
where  possible.  The  action  in  that  case  was  in  slander,  and 
the  affidavit  omitted  to  aver  that  the  words  spoken  were  false. 
The  order  was  accordingly  vacated  on  the  ground  that  no 
cause  of  action  had  been  shown. 

In  Martin  v.  Yavderlip^  3  How.  265,  1  C.  R.  41,  it  was  held 
to  be  '^  well  settled,  both  in  England  and  in  this  state,  that  the 
affidavit  to  hold  to  bail  must  be  positive,  and  not  argumenta- 
tive," and  must  make  out  a  primd  facie  case  against  the  de- 
fendant ;  and  also,  that  "  the  former  practice,"  in  similar  cases, 
^*  remained  in  force,  except  so  far  as  it  is  modified  by  the  Code 
in  matters  of  form.** 
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In  Pindar  v.  Blacky  4  How.  05,  it  was  decided  that,  in  an 
affidavit  of  this  nature,  two  things  must  be  made  to  appear — 
1,  that  a  sufficient  cause  of  action  exists — ^and  2,  that  such  cause 
of  action  is  among  those  specified  in  sec.  179.  It  is  not  suffi- 
cient for  the  party  merely  to  state,  that  his  case  is  one  of  those 
mentioned  in  that  section,  the  facts  must  be  stated  to  show  that 
it  is  so.  See  Frost  v.  WiUard,  0  Barb.  440,  after  cited  under  the 
bead  of  attachment  It  is  not  necessary,  it  would  seem,  for  the 
party  to  state,  in  terms,  that  *'  an  action  has  been  or  is  about  to 
be  commenced,"  though  perhaps  it  would  be  better  to  do  so. 
The  same  case  is  also  authority  as  to  the  power  of  the  court  to 
grant  a  warrant  to  arrest  an  unknown  defendant,  which  was 
there  called  in  question. 

The  affidavit  must  be  positive,  and  must  show  facts  and  cir* 
cumstances,  to  evince  the  fraudulent  intent  alleged.  Where, 
therefore,  the  affidavit  on  which  an  attachment  was  grounded* 
merely  stated  on  the  ''  information  and  belief"  of  the  plaintifl^ 
that ''  the  defendant  was  a  fraudulent  and  absconding  debtor," 
and  that  bis  property  '*  was  being  conveyed  away  with  intent 
to  defraud  his  creditors,"  without  offering  any  evidence,  (even 
on  information,)  of  any  act  of  the  defendant  showing  such  frau- 
dulent intent,  a  judgment  obtained  upon  that  attachment  was 
reversed,  with  costs. — Camp  v.  Tibbetts,  3  C.  R.  45.  See,  also, 
as  to  the  sufficiency  of  such  an  affidavit,  the  case  of  Bropky  v. 
JBodgerSf  7  L.  O.  152,  before  cited  in  this  chapter,  and,  likewise. 
Frost  V.  Willard,  9  Barb.  440,  above  referred  to.  In  W?ailock 
V.  ^^,  however,  5  How.  143,  9  L.O.  95,  3  C.  R.  142,  it  was 
held,  that  **  an  order  for  arrest,  may  be  obtained  on  an  affidavit 
stating  information  and  belief;  but  the  nature,  quality,  and 
sources  of  the  information  must  be  disclosed,  so  that  the  judge's 
mind  may  have  something  to  work  upon,  and  he  may  be  able 
to  determine  whether  the  belief  is  well  founded  or  not"  Good 
reasons,  too,  must  be  given  why  a  positive  statement  cannot  be 
procured. — See,  also,  Pomroy  v.  Hindmarshj  5  How.  437  ;  and 
Oamman  v.  Tompkins^  and  Oilbert  v.  Tompkins^  1  C.  R.  (N.  S.) 
pp.  12  and  16,  subsequently  cited  on  the  analogous  questions  of 
injunction  and  attachment 

Where  a  sufficient  cause  of  action  has  been  set  forth,  special 
cause  for  requiring  bail  need  not  be  proved,  as  under  the  for- 
mer practice. — Baker  v.  Swackliamer^  5  How.  251 ;  3  C.  R.  248. 

In  reference  to  allegations  as  to  the  fraudulent  disposition  of 
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his  property  by  a  defendant,  and  the  necessity  of  averring  that 
sQch  disposition  has  been  made  '*  secretly ;"  see  Anon,^  2  C*  R. 
51,  before  cited. 

To  give  any  precise  form  for  an  affidavit  of  this  nature 
would  be  impossible,  inasmuch  as  such  affidavit  must,  of  neces- 
sity, vary  according  to  the  circumstance  of  each  particular 
application.  One  only  caution  appears  necessary  with  refer- 
ence to  thisj  as  to  other  similar  cases ;  and  this  is,  that,  on  all  oc« 
casions,  the  gravamen  of  the  charge  against  the  defendant 
should  be  summed  up  in  the  exact  words  of  the  statute  itself^ 
and  should  be  stated  throughout,  in  accordance  with  that  word- 
ing, so  as  to  bring  the  case,  in  precise  and  definite  terms,  withia 
one  or  more  of  the  subdivisions  of  sec.  179.  It  is  impossible 
to  insist  too  strongly  upon  the  expediency  of  strict  attention 
being  paid  to  this  rule,  in  all  questions,  of  whatever  nature ; 
and,  likewise,  on  the  principles  laid  down  in  the  foregoing  de* 
cisions,  particularly  with  reference  to  the  clear  and  correct 
statement  of  the  cause  of  action,  being  kept  in  mind  on  all  occa- 
sions. 

On  applying  for  the  order,  the  plaintiff  must  also  be  prepared 
with  security,  in  compliance  with  the  provisions  of  sec.  182  in 
that  respect,  which  run  as  follows : 

§  182.  Before  making  the  order,  the  judge  shall  require  a  written 
undeTtaking  on  the  part  of  the  plaintiff,  with  or  without  sureties,  to 
the  effect,  that  if  the  defendant  recover  judgment,  the  plaintiff  will 
pay  all  costs  that  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  shall  be  at  least  one  hundred 
dollars,  v  If  the  undertaking  be  executed  by  the  plaintiff,  without 
sureties,  he  shall  annex  thereto  an  affidavit  that  he  is  a  resident  and 
householder  or  freeholder  within  the  State,  and  worth  double  the 
,  sum  specified  in  the  undertaking,  over  all  his  debts  and  liabilities. 

This  undertaking  must,  under  sec.  428,  be  filed  with  the 
clerk  of  the  court,  and  must  be  duly  proved  and  acknowledged* 
in  compliance  with  rule  76  of  the  supreme  court  The  form 
will  be  found  in  the  Appendix. 

In  Leopold  v.  Poppenheimer^  1  C.  R.  39,  it  was  held,  that  no 
copy  of  this  undertaking,  need  be  served  on  the  defendant  at 
the  time  of  the  arrest.  ^'  When  the  officer  issues  an  order  of 
arrest,  he,  in  effect,  decides  on  the  sufficiency  of  the  undertake 
iBg,  and  such  decision  is  *  res  oe^iecUa.*    The  Code  deprives 
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the  defendant  of  any  benefit  of  exception  to  the  sureties  taper- 
aonam  ;  the  delivery,  therefore,  to  him  of  a  copy  of  the  under- 
taking would  be  useless." 

It  seems,  too,  by  the  case  of  ManUy  v.  Paierson^  3  C.  R.  89, 
that  the  defendant  is  entirely  without  remedy,  if  the  plaintiff's 
sureties  omit  to  justify,  or  even  on  showing  them  to  be  insuffi- 
cient or  insolvent.  The  court  even  doubted  whether  ^  the  judge 
had  any  right  to  refuse  an  order  for  arrest,"  where  the  sheriff 
had  returned  that  the  property  was  eloigned,  *'  even  if  he  was 
fully  aware  that  the  plaintiff  had  put  in  sham  security."  The 
arrest  in  that  case  was,  however,  vacated  on  another  ground, 
hereafter  noticed. 

The  form  of  order  to  be  applied  for,  and  the  necessary  sub- 
scription or  endorsement,  is  thus  provided  for,  in  sec.  183: 

§  183.  The  order  may  be  made,  to  aeoompany  the  8ummoiLB,or  at 
any  time  afterwards,  before  judgment.  It  shall  require  the  sheriff 
of  the  county,  whore  the  defendant  may  be  found,  forthwith  to  ar- 
rest him,  and  hold  him  to  bail  in  a  specified  sum,  and  to  return  the 
order  at  a  time  and  place  therein  mentioned,  to  the  plaintiff  or  attor- 
ney by  whom  it  shall  be  subscribed  or  endorsed. 

See  Appendix. 

The  time  of  the  return  of  this  order  not  being  fixed  by  spe* 
cial  provision,  should  be  inserted  at  some  reasonable  date.  The 
first  day  of  the  succeeding  term  may,  in  the  majority  of  in- 
stances, be  a  proper  period  to  insert,  but  each  case  will  be  gov- 
erned by  its  peculiar  circumstances.  The  amount  of  bail  re- 
quired, must  also  be  fixed.  In  ordinary  cases,  the  proper  sum 
will  be  double  the  amount  of  the  claim.  The  matter  rests, 
however,  in  the  discretion  of  the  judge,  and  may  be  modified 
by  him  accordingly. — See  Baker  v.  Swackhamer^  6  How.  251, 
3  C.  R.  248,  hereafter  cited. 

It  has  been  held  that  an  arrest  cannot  be  made  on  execution, 
unless  an  order  has  been  obtained  under  this  section. — Squire  v. 
Flynn,  8  Barb.  S.  C.  R.  169;  2  C.  R.  117.  See,  however,  this 
point  fully  considered  under  the  head  of  Execution. 

The  affidavit,  undertaking,  and  order,  having  been  thus  pre- 
pared, and  submitted  to  the  judge  to  whom  application  is  made, 
his  signature  must  be  obtained  to  the  latter,  if  his  decision  be 
1X>  grant  it.  The  undertaking  having  been  filed  as  above 
directed,  the  affidavit  and  order  of  arrest  must  thereupon  be 
delivered  to  the  sheriff,  as  provided  by  sec.  184,  with  all  neces- 
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sary  instructions,  to  enable  him  to  discover  and  arrest  the  de- 
fendant. With  this  delivery,  the  duty  of  the  plaintiff's  attorney 
is  completed,  and  that  of  the  sheriff  commences.  In  cases 
where  immediate  dispatch  is  necessary,  it  may  be  convenient 
to  prepare  and  hand  to  the  sheriff,  with  the  originals,  oopies  of 
the  affidavit  and  order,  which,  under  the  same  section,  it  is  his 
duty  to  deliver  to  the  defendant  at  the  time  of  the  arrest.  In 
strictness  it  is  the  sheriff's  duty  to  make  them,  but  the  necessary 
delay  for  that  purpose,  however  short,  might  possibly,  in  some 
cases,  involve  inconvenience. 

Page.  653,  line  10. 
By  Rule  89,  inserted  oh  th^  recent  revision,  it  is  ik)w  pro* 
vide'd  that,  *•  The  sheriff  shall  file  with  the  cl^rk  the  affidavits 
on  which  the  arrest  Was  made,  within  ten'  days  lifter  the  ar- 
rest.**  f         :  < 


•  ^ 


or  otherwise,  is  expressly  provided  for  by  sections  201  and  dOS. 
If  a  deposit  be  made,  or  bail  be  given,  and  justified  as  hereafter 
noticed,  the  sheriff's  liability  is  at  an  end ;  but,  if  not,  he  is, 
himself,  liable  as  bail.  He  may,  however,  discharge  himself 
from  that  liability,  by  the  giving  and  justification  of  bail,  in  the 
same  manner  as  provided  with  respect  to  the  defendant  himself, 
at  any  time  before  the  latter  is  charged  in  execution.  His 
liability,  as  above,  may  be  enforced,  by  proceeding  against  him 
or  his  sureties,  in  the  usual  manner.  If,  on  the  other  hand,  bail 
be  put  in  on  the  part  of  the  defendant,  and  such  bail,  or  others, 
fail  to  justify,  they  will,  under  sec.  203,  be  liable  to  this  sheriff, 
by  action,  for  any  damages  which  he  may  sustain  by  that  omis- 
sion. 

The  statutoiy  provisions,  as  to  the  granting  of  the  liberties  of 
the  jail  to  prisoners,  and  also  in  relation  to  escapes,  will  be 
found  in  articles  3  and  4  of  title  VI.  chap.  VII,  part  III.  of 
the  Revised  Statutes,  2  R.  S.  432  to  439.  Tanner  v.  Edllenbeck, 
4  How.  297,  is  authority  that  the  subsequent  death  of  an  escaped 
prisoner,  even  before  the  commencement  of  the  action,  does  not 
operate  as  a  discharge  of  the  sheriff,  but  that,  on  the  contrary, 
such  cause  of  action  is  complete  when  the  escape  takes  place, 
liable,  however,  to  be  defeated  by  the  voluntary  return  or  re* 
capture  of  the  debtor,  before  suit  brought.  The  sheriff  takes 
the  risk  of  the  party's  death,  as  it  had  there  happened. 
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See,  also,  Hutckinsdn  v.  Brandy  6  How.  73,  a  case  of  escape 
Qpon  execution,  which  holds  that  no  defect  or  irregularity  in 
the  process,  under  which  a  prisoner  is  arrested,  can  be  alleged 
by  the  sherifi*,  as  an  excuse  for  an  escape.  Unless  the  process 
be  actually  void,  and  not  merely  voidable  on  application  of  the 
parties,  he  remains  answerable.  In  the  same  case,'  it  is  laid 
down  that,  in  an  action  for  escape,  the  sheriff  is  liable  for  the 
whole  judgment  and  costs,  but  not  for  interest  on  the  former. 

If  the  sheriff  fail  to  arrest  the  defendant  within  the  time  pre- 
scribed by  the  order,  an  amendment  should  be  applied  for  on  the 
same  papers,  under  the  powers  conferred  by  sec.  174. 

On  the  arrest  taking  place,  the  first  point  to  be  looked  into  by 
the  defendant  is,  in  relation  to  the  validity  of  the  order  of  arrest, 
and  also  as  to  the  amount  of  the  bail  thereby  required  to  be 
given  ;  as,  if  the  order  be  informal,  or  if  the  bail  demanded  be 
excessive,  relief  may  be  obtained  by  him,  by  means  of  a  special 
application  to  the  court.  His  powers  in  this  respect  are  con- 
ferred by  sec.  204  in  the  following  terms : 

§  204.  A  defendant  arrested  may,  at  any  time  before  the  jnstifica- 
tion  of  bail,  apply*  on  motioui  to  vacate  the  order  of  arrest,  or  to  re- 
duce the  amount  of  bail. 

The  motion  for  this  purpose  must  be  made  upon  notice  in  the 
usual  manner,  or  upon  an  order  to  show  cause.  If  grounded 
on  a  positive  defect  on  the  papers  on  which  the  arrest  was 
granted,  no  affidavits  will  of  course  be  necessary.  If,  on  the 
other  hand,  the  application  be  grounded  on  facts  extrinsic  to 
case  as  made  by  the  plaintiff,  the  facts  so  adduced  must  of 
course  be  proved  on  affidavit  in  the  usual  manner,  and  copies 
of  such  affidavits  must  be  served  with  the  notice  or  order  to  show 
cause,  in  due  course. 

It  appears  from  the  case  of  Dunaher  v.  Meyer^  1  C.  B.  87,  that 
such  motion  need  not  necessarily  be  made  before  the  judge  who 
granted  the  order  to  arrest. 

The  defendant  cannot  move  to  vacate,  on  the  ground  that 
special  cause  for  requiring  bail  has  not  be  shown,  as  under  the 
former  practice.  The  setting  forth  a  sufficient  cause  of  action  is 
now  enough. — Baker  v.  Swcuckhamer^  6  How.  251 ;  3  C.  R.  248. 

Several  of  the  cases  above  cited,  are  authorities  as  to  the  cir- 
cumstances under  which,  if  shown,  an  order  of  arrest  will  be 
vacated. — See,  in  particular,  Brcphy  v.  Bodgers,  and  Adams  y. 
Milbf  as  above  referred  to. 
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In  Martin  v.  VanderUp,  3  How.  265,  1  C.  R.  41,  the  question 
as  to  the  facts,  which  may,  or  may  not  be  stated,  with  a  view  to 
entitle  the  defendant  to  a  discharge  of  such  an  order,  is  fully 
entered  into. 

That  decision,  as  before  noticed,  established  the  principle,  that, 
except  in  matters  of  form,  the  old  practice  still  remains  in  force. 
Where  indebtedness  is  sworn  to  positively  by  the  plaintiff, 
the  counter  affidavit  of  the  defendant  denying  it,  will  not  be  re- 
ceived, for  that  would  lead  to  trial,  upon  affidavits,  of  every 
cause  in  which  the  defendant  is  arrested. — See,  however,  Bar- 
ber V.  Eubbardf  B  C.  R.  169,  to  the  contrary  effect,  below  cited. 

If  the  defendant  move  for  his  discharge,  on  the  ground  of  any 
defect  in  the  original  affidavit,  it  seems,  by  the  authority  of  this 
case,  that  the  plaintiff  cannot  supply  that  defect  by  a  supple- 
mentary one.  Section  205,  it  is  there  held,  only  applies  to 
cases  where  the  motion  for  discharge  is  founded  on  proofs  ad- 
duced by  the  defendant,  and  not,  when  it  is  based  upon  a  defect 
ab  initio.  The  defendant  may  show  any  matter  in  avoidance, 
as  an  insolvent's  discharge,  that  he  was  privileged  from  arrest, 
or  the  like. 

There  seems,  however,  reason  to  doubt  whether  the  plaintiff 
might  not,  on  application,  be  let  in  to  amend  his  affidavits. 
See  folding  v.  Spalding^  3  How.  297,  I  G.  R  64,  and  the  au- 
thorities there  cited,  on  the  analogous  question  of  replevin. 

In  Camp  v.  TibbettSf  3C.  R.  45,  also  before  cited,  the  defend- 
ant was  let  in  to  prove,  on  affidavit,  that  the  sheriff  had  made 
an  incorrect  return,  in  stating  that  the  property  there  in  ques- 
tion had  been  concealed  by  him ;  and,  having  established  that 
he  had  not  made  an  improper  disposition  of  it,  the  order  for  his 
arrest  was  vacated. 

In  Manley  v.  Patterson^  3  C.  R.  89,  the  same  conclusion  was 
come  to,  and,  it  being  established  that  the  defendant  had  not 
removed  or  concealed  the  property  there  in  question,  so  as  to 
warrant  his  arrest,  the  order  for  that  purpose  was  vacated; 

In  Barber  v.  Eubbard,  3  C.  R.  156,  it  is  stated  to  have  been 
held  that,  on  a  motion  to  discharge  an  order  of  arrest,  it  is  com- 
petent ^  to  read  affidavits,  denying  the  allegations  in  the  affida- 
vits on  which  the  order  was  granted,  and  such  denial  being 
implicitly  made,  as  to  matters  material  to  the  arrest,  the  order 
will  be  vacated."    No  facts  are  given  in  the  Report 

The  case  is  subsequently  fully  reported,  3  C.  R.  169,  on  appeal 
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from  the  above  decision  at  special  term,  on  which  the  order 
was  affirmed,  on  the  point  above  referred  to.  It  was  also  laid 
down,  that  a  motion  under  these  sections  may,  under  sec  204, 
be  made  at  any  time  before  the  justification  of  the  bail,  provid- 
ed the  defendant  takes  no  other  step  in  the  matter,  which,  from 
its  nature,  assumes  that  it  was  proper  to  require  bail.  If,  how- 
ever, he  does  so,  or  acquiesces  for  any  length  of  time,  it  will 
be  considered  as  a  waiver.  The  views  taken  in  Martin  v.  Van' 
derlipj  as  to  the  nature  of  the  affidavits  which  may  be  adduced, 
are  overruled  by  this  decision.  The  defendant,  it  was  there 
held,  is  not  arrested  on  an  affidavit  of  mere  indebtedness,  but, 
on  the  ground  of  something  in  the  nature  of  fraud,  and  it  is  com- 
petent for  him  to  state  any  circumstances,  tending  to  disprove 
or  explain  away  the  fraud  so  alleged.  ^  The  Code  sets  no  limit 
to  the  matters  to  be  contained  in  the  affidavits,  on  either  side," 
and  none,  it  was  there  held,  will  be  imposed.  The  case  of 
Morgan  v.  Avery ^  subsequently  cited  under  the  heanl  of  Attacb- 
.ment,  is  referred  to  in  the  course  of  the  decision. 

A  more  restricted  view,  on  the  subject  of  the  time  within 
which  it  is  competent  for  the  defendant  to  move,  is  taken  by 
the  superior  court  in  the  case  of  Lewis  v.  TruesdeU^  3  Sandf  S. 
C.  R.  706y  where  it  was  held  that  if,  before  moving  to  vacate 
the  order,  the  defendant  allow  the  time  within  which  the  plain- 
tiff may  except  to  the  bail  given  by  him  to  elapse,  and  the  bail 
to  become  perfect,  it  will  be  no  longer  competent  for  him  to  do 
so."  "  The  defendant,  by  submitting  to  put  in  and  perfect  bail, 
accedes  to  the  regularity  of  his  arrest,  and  the  sufficiency  of  the 
grounds  for  it."  Whether  this  doctrine,  or  that  of  Barber  v. 
Hvbbard^  ultimately  prevail,  there  can  be  no  question  but  that 
the  safest  and  most  expedient  course  will  be  to  make  the  mo- 
tion at  the  earliest  possible  period. 

In  Barker  v.  DHhn,  1  C.  H.  (N.  S.)  206, 9  L.  0. 310,  the  same 
conclusion  is  come  to,  as  in  Lewis  v.  ThiesdelU  and  the  same 
proposition  was  enounced.  In  that  case,  however,  the  de- 
fendant had  acquiesced  for  eighteen  months,  and  allowed  his 
bail  to  be  sued,  and  then  surrendered  himself  in  discharge  .o( 
their  liability,  before  making  the  application ;  under  which  cir- 
cumstances, his  acquiescence  in  the  proceeding  was  abun- 
dantly clear. 

^'  If  the  motion  be  made  upon  affidavits  on  the  part  of  the  de- 
fendant, but  not  otherwise,  the  plaiutiff  may,"  under  sec  205, 
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**  oppose  the  same  by  affidavits  or  other  proofs,  in  addition  to 
those  upon  which  the  order  for  arrest  was  made. — See  Martin 
V.  Vanderlip,  3  How>S65,  1  C,  R.  41,  above  cited.  The  ques- 
tions as  to  the  admissibility  of  counter  affidavits  in  general, 
and  as  to  whether  a  verified  pleading  is  or  is  not  admis- 
sible in  that  light,  will  be  found  fully  treated  under  the  subse- 
quent heads  of  Injunction  and  Attachment,  to  which  the  deoi- 
sions  in  relation  to  that  point  are  primarily  applicable. 

On  a  motion  to  vacate  an  order  of  arrest,  founded  on  affida- 
vits denying  the  plaintiff's  allegations,  the  court  will  weigh  the 
evidence  on  both  sides,  to  determine  whether  the  order  shall  or 
shall  not  stand,  and  decide  accordingly.  Falconer  v.  Ulias,  8 
Sandf.,  S.  C.  R.  731 ;  1  C.  R.  (N.  S.)  155. 

In  Idthaner  v.  Turnery  I  C.  R.  (N.  S.)  210,  a  motion  to  vacate 
an  order  of  arrest  was  denied,  though  it  was  admitted,  that  an 
attachment  in  respect  of  the  same  cause  of  action  was  pend- 
ing in  another  State.  See  also  Fowler  v.  Brooh^  there  referred 
to. 

In  Baker  v.  Stmckhamery  5  How.  251, 3  C.  R.  248,  it  was  held 
that  the  defendant  might  move  to  reduce  the  amount  of  bail,  on 
the  plaintiff's  own  showing.  The  amount  was  there  reduced 
accordingly  to  9500,  the  case  being  one  of  libel,  not  of  an  ag- 
gravated character,  and  the  defendants,  permanent  residents 
and  not  transient  persons. 

Assuming  that  the  defendant  is  satisfied,  that  no  grounds 
exist  by  means  of  which  the  order  of  arrest  can  be  vacated, 
or  the  amount  of  bail  reduced,  by  means  of  a  special  applica- 
tion as  above  ;  or  if  his  application  for  that  purpose  have  failed ; 
two  modes  are  open  to  him,  by  which  he  may  obtain  his  imme- 
diate release.  1st.  By  giving  bail ;  or,  2d.  By  depositing  the 
amount  claimed.  These  proceedings  may  be  taken  by  him» 
under  sec.  186,  **at  any  time  before  execution.^  After  judg- 
ment, the  plaintiff's  remedy  ceases  of  course  to  be  provisional, 
and  becomes  absolute,  under  the  execution,  if  duly  issued.  See 
previous  chapter  on  that  subject. 

The  mode  in  which  bail  is  to  be  given  is  thus  prescribed  by 
sec.  187 : 

§  187.  The  defendant  may  give  bail,  by  oaosing  a  written  under* 
taking  to  be  executed  by  two  or  more  sufficient  bail,  stating  their 
places  of  residence  and  6ccupations,  to  the  effect  that  the  defendant 
shall  at  all  times  render  himself  amenable  to  the  process  of  the  coart,^ 

43 
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daring  ihe  pendency  of  tbe  action,  and  to  such  as  may  be  issHed  to 
enforce  the  judgment  therein  ;  or,  if  he  be  arrested  for  the  cause  men- 
tioned in  the  third  subdivision  of  section  17^  an  undertaking  to  the 
same  effect  as  that  provided  by  section  211. 

In  cases  of  ordinary  arrest,  the  bail  'will  be  discharged,  on. 
surrender  of  the  defendant  in  due  time.  When,  however,  the 
arrest  is  in  respect  of  fraudulent  concealment  of  property,  the 
sureties  will  not  merely  be  responsible  for  the  safe  custody  of 
the  defendant,  but  also  for  the  value  of  the  property  claimed, 
under  the  provisions  of  sec.  211  as  above  referred  to.  See  this 
subject  considered  in  the  succeeding  chapter.  This  distinction 
is  unimportant  one,  and  must  not  be  lost  sight  of,  with  reference 
to  the  liability  of  the  sureties  themselves.  The  disqualifications 
under  which  various  parties  labour  in  respect  of  becoming  bail, 
are  in  no  manner  affected  by  the  Code,  and  remain  exactly  as 
under  the  former  practice,  the  works  on  which  subject  may  ac- 
cordingly be  referred  to,  when  necessary.  It  would  seem  from 
Baker  v.  Swackhamer^  5  How.  251,  3  C.  R.  248,  that,  when  the 
defendant  is  a  permanent  resident,  a  less  amount  of  bail  will  be 
required  for  his  appearance,  than  when  he  is  a  transient 
person. 

The  qualifications  of  bail  under  the  Code  are  thus  prescribed 
by  sec.  194 : 

§  194.  The  qualifications  of  bail  must  be  as  follows  : 

1.  Each  of  them  must  be  a  resident,  and  householder  or  free- 
holder* within  the  state. 

2.  They  must  each  be  worth  the  amount  specified  in  the  order  of 
arrest,  exclusive  of  property  exempt  from  execution  ;  but  the  judge, 
or  a  justice  of  the  peace  on  justification,  may  allow  more  than  two 
bail,  to  justify  severally  in  amounts  less  than  that  expressed  in  the 
order,  if  the  whole  justification  be  equivalent  to  that  of  two  sufficient 

Where  the  proceedings  are  taken  in  a  court  of  limited  jurisdic- 
tion, it  would  seem  that  the  sureties  ought  to  be  resident  within 
the  district  embraced  by  its  powers. — V.  Eerrick  v.  Taylor^  1 
C.  R.  (N.  S.)  882.     (Note.) 

The  form  of  the  undertaking  to  be  signed  by  the  bail  will 
be  found  in  the  Appendix.  Their  affidavits  must  be  subr 
joined  to  the  effect  there  given,  and  strictly  following  the  words 
of  the  section.    The  forms  ordiuarily  sold  are  deficient  in  one 
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respect,  as  not  specially  excluding  property  exempt  from  exe- 
cution, and  are  therefore  unsafe,  unless  previously  altered  in 

Page  659,  2tM  a: 
It  has  been  a  ptactiee  ^ith  the  sberifT  to  dispense  with  this 
acknowledgment,  axwl  also  with  the  affidavit  of  ju8tifica:txon,  un« 
less  the  bail  b«  excapted  t0,7!t&d  to  accept,  m  the  first  instfince, 
a  simple  andertakiog,  to  the  e^ect  prescribed.  "Whether  he 
had  really  power  to  do  so  seemed  doubtfu),  even  under  Rule 
76,  now  72,  as  it  originally  stood.  It  seems  still  more  so,  under 
the  recant  amendnrent  of  that  rule,  on  which  the  words,  ^  This 
Rule  shall  not  apply,  to  cases  when  the  duty  of  the  officer  in 
taking  se'curlty  is  prescribed  by  the  Code  of  Procedure,**  have 
been  stricken  out ;  and  the  rule  ia  made  generally  applicable, 
in  alt  instances,  *'  when<)ver  a  justice,  or  other  officer,  approves 
of  the  security  to  be  given  in  any  case,^  without,  any  distinction 
or  exception  whatsoever. 

affidavits  muiit  now  be  filed  by*  the  sbertflTwith  the  der|c>  with- 
in ten  daysafter  the  arrest.       "^  . 

trary,  he  deem  it  insufficient,  he  may,  by  sec.  192,''  within  ten 
days  thereafter,"  t.  e.,  after  the  delivery  of  the  order  of  arrest 
with  the  sheriflTs  return  as  above, "  serve  upon  the  sheriff  a 
notice  that  he  does  not  accept  the  bail ;  or  he  shall  be  deemed 
to  have  accepted  it,  and  the  sheriff  shall  be  exonerated  from 
liability."  The  notice  may  be  simply  in  the  words  of  this 
section,  being  of  course  properly  entitled,  addressed,  and 
served. 

The  course  of  proceeding  to  be  adopted  by  the  sheriff,  on 
the  receipt  of  such  notice,  is  thus  prescribed  by  sec.  193  : 

§  1 93.  On  the  receipt  of  saoh  notice,  the  sherifF  or  defendant  may, 
irithin  ten  days  thereafter,  give  to  the  plaintiff  or  attorney  by  whom 
the  order  of  arrest  is  subscribed,  notice  of  the  justification  of  the 
same,  or  other  bail,  (specifying  the  places  of  residence  and  occupa- 
tion of  the  latter,)  before  a  judge  of  the  court,  or  county  judge,  at 
a  specified  time  and  place — the  time  to  be  not  less  than  five,  nor 
more  than  ten  days  thereafter.  In  case  other  bail  be  given,  there 
shall  be  a  new  undertaking,  in  the  form  prescribed  in  section  one 
hundred  and  eighty-seven. 

The  mode  of  justification  is  then  pointed  out  by  sec.  195 : 
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daring  tlie  pendency  of  tbc  action,  and  to  such  as  may  be  iflsued  to 
enforce  the  judgment  therein ;  or,  if  he  be  arrested  for  the  cause  men- 
tioned in  the  third  subdivision  of  section  17^  an  undertaking  to  the 
same  effect  as  that  provided  by  section  211. 

In  cases  of  ordinary  arrest,  the  bail  'will  be  discharged,  on^ 
surrender  of  the  defendant  in  due  time.  When,  however,  the 
arrest  is  in  respect  of  fraudulent  concealment  of  property,  the 
sureties  will  not  merely  be  responsible  for  the  safe  custody  of 
the  defendant,  but  also  for  the  value  of  the  property  claimed, 
under  the  provisions  of  sec.  211  as  above  referred  to.  See  this 
subject  considered  in  the  succeeding  chapter.  This  distinctioB 
is  unimportant  one,  and  must  not  be  lost  sight  of,  with  reference 
to  the  liability  of  the  sureties  themselves.  The  disqualifications 
under  which  various  parties  labour  in  respect  of  becoming  bail, 
are  in  no  manner  affected  by  the  Code,  and  remain  exactly  as 
under  the  former  practice,  the  works  on  which  subject  may  ac- 
cordingly be  referred  to,  when  necessary.  It  would  seem  from 
Baker  v.  Swackhamer^  5  How.  251,  3  C.  R.  248,  that,  when  the 
defendant  is  a  permanent  resident,  a  less  amount  of  bail  will  be 
required  for  his  appearance,  than  when  he  is  a  transient 
person. 

The  qualifications  of  bail  under  the  Code  are  thus  prescribed 
by  sec.  194 : 

§  194.  The  qualifications  of  bail  must  be  as  follows : 

1.  Each  of  them  must  be  a  resident,  and  householder  or  free- 
holder* within  the  state. 

2.  They  must  each  he  worth  the  amount  specified  in  the  order  of 
arrest,  exclusive  of  property  exempt  from  execution  ;  but  the  judge, 
<nr  a  justice  of  the  peace  on  justification,  may  allow  more  than  two 
bail,  to  justify  severally  in  amounts  less  than  that  expressed  in  the 
order,  if  the  whole  justification  be  equivalent  to  that  of  two  sufficient 
baU. 

Where  the  proceedings  are  taken  in  a  court  of  limited  jurisdic- 
tion, it  would  seem  that  the  sureties  ought  to  be  resident  within 
the  district  embraced  by  its  powers. — V.  Eenrick  v.  jTayfor,  1 
C.  R.  (N.  S.)  382.     (Note.) 

The  form  of  the  undertaking  to  be  signed  by  the  bail  will 
be  found  in  the  Appendix.  Their  affidavits  must  be  sub- 
joined to  the  effect  there  given,  and  strictly  following  the  words 
of  the  section.    The  forms  ordinarily  sold  are  deficient  in  one 
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respect,  as  not  specially  excluding  property  exempt  from  exe- 
cution, and  are  therefore  unsafe,  unless  previously  altered  in 
this  respect.  The  dtoteument  must  also,  under  Rule  76  of  the 
supreme  court,  be  acknowledged  as  a  deed  of  real  estate,  before 
it  can  be  received  or  filed.  The  above  requisites  must  be 
strictly  complied  with,  or  the  proceeding  will  be  of  no  effect. 

The  undertaking,  when  perfected,  must  be  delivered  to  the 
sheriff,  who  is  bound  to  receive  the  bail,  if  sufficient,  and  to  re- 
lease the  defendant  thereupon  ;  though  of  course  it  is  competent 
for  him  to  refuse  an  undertaking  deficient  in  any  respect,  either 
as  regards  the  sureties,  or  the  form  of  the  document  itself.  The 
sheriff  must  then  **  within  the  time  limited  by  the  order,  deliver 
the  order  of  arrest  to  the  plaintiff,  or  attorney,  by  whom  it  is 
subscribed,  with  his  return  endorsed,  and  a  certified  copy  of 
the  undertaking  of  the  bail." — See  sec.  192.  The  original  re- 
mains with  him,  until  a  failure  to  comply  has  taken  place,  and 
the  subsequent  directions  of  the  court  be  given,  as  hereafter 
specified. 

If  the  plaintiff  omit  to  except  to  the  bail  within  the  ten  days 
allowed  for  that  purpose,  he  is  bound  by  the  proceeding,  and 
the  sheriff  will  be  exonerated  from  liability.  If,  on  the  con- 
trary, he  deem  it  insufficient,  he  may,  by  sec.  192,*'  within  ten 
days  thereafter,"  t.  c,  after  the  delivery  of  the  order  of  arrest 
with  the  sheriflfs  return  as  above, "  serve  upon  the  sheriff  a 
notice  that  he  does  not  accept  the  bail ;  or  he  shall  be  deemed 
to  have  accepted  it,  and  the  sheriff  shall  be  exonerated  from 
liability."  The  notice  may  be  simply  in  the  words  of  this 
section,  being  of  course  properly  entitled,  addressed,  and 
served. 

The  course  of  proceeding  to  be  adopted  by  the  sheriff,  on 
the  receipt  of  such  notice,  is  thus  prescribed  by  sec.  193 : 

§  1 93.  On  the  receipt  of  such  notice,  the  sheriff  or  defendant  may, 
within  ten  days  thereafter,  give  to  the  plaintiff  or  attorney  by  whom 
the  order  of  arrest  is  subscribed,  notice  of  the  justification  of  the 
same,  or  other  bail,  (specifying  the  places  of  residence  and  occupa- 
tion of  the  latter,)  before  a  judge  of  the  court,  or  county  judge,  at 
a  specified  time  and  place — the  time  to  be  not  less  than  five,  nor 
more  than  ten  days  thereafter.  In  case  other  bail  be  given,  there 
shall  be  a  new  undertaking,  in  the  form  prescribed  in  section  one 
hundred  and  eighty-seven. 

The  mode  of  justification  is  then  pointed  out  by  sec.  195: 
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§  195.  For  the  purpose  of  justifioation,  each  of  the  bail  shall  at- 
tend before  the  judge,  or  a  justice  of  the  peace,  at  the  time  and  place 
mentioned  in  the  notice,  and  may  be  examined  on  oath,  on  the  pari 
of  the  plaintiff,  touching  his  sufficiency,  in  such  manner  as  the  judge 
or  justice  of  the  peace,  in  his  discretion,  may  think  proper.  The 
examination  shall  be  reduced  to  writing,  and  subscribed  by  the  bail| 
if  required  by  the  plaintiff.. 

N.  B.  It  is  evident  that  the  words  **  justice  of  the  peace,"  in 
this'sectioD,  end  also  in  sec.  194,  must  be  read  *'  county  judge  ;'' 
the  correction  in  this  respect,  in  analogy  with  the  amendment 
in  sec.  193,  having  escaped  the  attention  of  the  Legislature. 

The  period  for  justification  by  the  sureties,  may  be  extended 
beyond  the  limit  prescribed  in  the  notice,  on  good  cause  shown ; 
an  order  must,  however,  be  duly  obtained,  and  a  fresh  notice 
given. — Bums  v.  Bobbins,  1  C.  R.  62. 

The  justification  must,  under  rule  89  of  the  supreme  court, 
take  place  "  within  the  county  where  the  defendant  shall  have 
been  arrested,  or  where  the  bail  reside."  The  plaintiff  or  his 
agent  is,  therefore,  bound  to  attend,  wherever  notice  may  be 
given  in  due  accordance  with  this  provision.  If,  on  the  con- 
trary, the  notice  be  given  for  the  wrong  county,  it  will  be  a 
nullity,  and  the  sheriff  will  not  be  discharged ;  unless  the  plain- 
tifif  waive  the  objection,  by  appearing  on  the  examination,  or 
otherwise  by  direct  acquiescence  in  the  proceeding. 

If,  on  the  justification,  more  than  two  bail  be  brought  forward, 
they  may,  under  sec.  194,  be  allowed  by  the  judge  **  to  justify 
severally,  in  amounts  less  than  that  expressed  in  the  order,  if 
the  whole  justification  be  equivalent  to  that  of  two  sufficient 
bail " — t.  €,,  equivalent  to  at  least  double  the  amount  specified 
in  the  order. 

If  the  bail  fail  to  justify,  the  plaintiff  should  obtain  from  the 
judge  a  certificate  to  that  effect,  as  evidence  of  the  fact,  and  in 
order  to  the  establishment  of  the  sheriff's  liability,  if  necessary. 
In  this  case,  it  would  seem  that  the  sureties  themselves  are  dis- 
charged from  all  responsibility. — V.  Ward  v.  Si/me^  4  Comst. 
161 ;  1  C.  R.  (N.  S.)  266.  Where  the  contrary  is  the  case,  the 
course  to  be  adopted  on  behalf  of  the  sheriff  or  defendant,  is 
thus  prescribed  by  sec.  196 : 

^  196.  If  the  judge  or  justice  of  the  peace  find  the  bail  eofficient, 
he  shall  annex  the  examination  to  the  undertaking,  endorse  his  allow- 
ance thereon,  and  cause  them  to  be  filed  with  the  clerk ;  and  the 
sheriff  shall  thereupon  be  exonerated  from  liability. 
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It  will  be  observed  that,  under  these  circumstances,  the  un- 
dertaking passes  from  the  custody  of  the  sheriff  into  that  of  the 
clerk,  in  whose  hands  it  remains,  subject  to  the  further  dispo- 
sition  of  the  court.  There  is  no  reported  decision  on  the  sub- 
ject ;  but  it  would  probably  be  held,  that  the  proper  clerk  to  be 
entrusted  with  the  custody  of  the  instrument  in  question,  will 
be  the  clerk  of  the  court,  or  county,  in  which  the  action  is 
broQ^  I  or  in  wbMi\llp.ii(gp|fN|M 

Pago  661,  line  8. 
The  same  is  doubtless  the  case  in  relation  to  the  original 
affidavits,  which  must  now  be  filed  within  ten  days  after  the 
ari^est^  under  Rule  89. 

^-.***  „4.  yixti  vuuiiiy  wA6ro  he  was 

arrested,  in  the  following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall  be  delivered 
to  the  sheriff,  who  shall  detain  the  defendant  in  hiB  onstody  thereon 
as  upon  an  order  of  arrest,  and  shall,  by  a  certificate  in  writing,  ac- 
knowledge  the  surrender. 

2.  Upon  the  production  of  a  copy  of  the  undertaking  and  sheriff's 
certificate,  a  judge  of  the  court,  or  county  judge,  may,  upon  a  notice 
to  the  plaintiff  of  eight  days,  with  a  copy  of  the  certificate,  order 
that  the  bail  be  exonerated  ;  and,  on  filing  the  order  and  the  papers 
used  on  said  application,  they  shall  be  exonerated  accordingly.  But 
this  section  shall  not  apply  to  an  arrest,  for  cause  mentioned  in  sub- 
division 3  of  section  179,  so  as  to  discharge  the  bail  from  an  under* 
^^i^gy  given  to  the  effect  provided  by  section  211. 

§  189.  For  the  purpose  of  surrendering  the  defendant,  the  bail, 
at  any  time  or  place  before  they  are  finally  charged,  may  themselves 
arrest  him ;  or,  by  a  written  authority,  endorsed  on  a  certified  copy 
of  the  undertaking,  may  empower  any  person  of  suitable  age  and  dis* 
eretion  to  do  so. 

It  will  be  seen  that,  in  cases  falling  under  subdivision  3  of 
sec«  179,  the  mere  surrender  of  the  defendant,  does  not  discharge 
the  bail  from  further  pecuniary  liability,  as  before  noticed. 

The  plaintiflTs  remedy  against  the  bail,  if  they  fail  to  sur- 
render the  defendant,  is  thus  provided  for  by  section  190: 

§  190.  In  case  of  failure  to  comply  with  the  undertaking,  the  bail 
may  be  proceeded  against,  by  action  only. 

For  this  purpose,  an  application  should  be  previously  made 
Co  the  court,  for  an  order  that  the  undertaking  may  be  delivered 
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§  195.  For  the  purpose  of  jastifioation,  each  of  the  bail  shall  at- 
tend before  the  judge,  or  a  justice  of  the  peace,  at  the  time  and  place 
mentioned  in  the  notice,  and  may  be  examined  on  oath,  on  the  pari 
of  the  plaintiff,  touching  his  sufficiency,  in  such  manner  as  the  judge 
or  justice  of  the  peace,  in  his  discretion,  may  think  proper.  The 
examination  shall  be  reduced  to  writings  and  subscribed  by  the  bail, 
if  required  by  the  plaintiff.^ 

N.  B.  It  is  evident  that  the  words  **  justice  of  the  peace,*'  in 


given. — Bums  v.  Bohhins^  1  C.  R.  62. 

The  justification  must,  under  rule  89  of  the  supreme  coart, 
take  place  ^  within  the  county  where  the  defendant  shall  have 
been  arrested,  or  where  the  bail  reside."  The  plaintiff  or  his 
agent  is,  therefore,  bound  to  attend,  wherever  notice  may  be 
given  in  due  accordance  with  this  provision.  If,  on  the  con- 
trary, the  notice  be  given  for  the  wrong  county,  it  will  be  a 
nullity,  and  the  sheriff  will  not  be  discharged ;  unless  the  plain- 
tiff waive  the  objection,  by  appearing  on  the  ezaminatioiiy  or 
otherwise  by  direct  acquiescence  in  the  proceeding. 

If,  on  the  justification,  more  than  two  bail  be  brought  forward, 
they  may,  under  sec.  194,  be  allowed  by  the  judge  '*  to  justify 
severally,  in  amounts  less  than  thnt  expressed  in  the  order,  if 
the  whole  justification  be  equivalent  to  that  of  two  sufficient 
bail " — t.  e.,  equivalent  to  at  least  double  the  amount  specified 
in  the  order. 

If  the  bail  fail  to  justify,  the  plaintiff  should  obtain  from  the 
judge  a  certificate  to  that  effect,  as  evidence  of  the  fact,  and  in 
order  to  the  establishment  of  the  sheriff's  liability,  if  necessary. 
In  this  case,  it  would  seem  that  the  sureties  themselves  are  dis- 
charged from  all  responsibility. — V.  Ward  v.  Syme^  4  Comst. 
161 ;  1  C.  R.  (N.  S.)  266.  Where  the  contrary  is  the  case,  the 
course  to  be  adopted  on  behalf  of  the  sheriff  or  defendant,  ia 
thus  prescribed  by  sec.  196 : 

§  196.  If  the  judge  or  justice  of  the  peace  find  the  bail  ffoffioie&i* 
he  shall  annex  the  examination  to  the  undertaking,  endorse  his  allow- 
ance thereon,  and  cause  them  to  be  filed  with  the  clerk ;  and  the 
sheriff  shall  thereupon  be  exonerated  from  liability. 
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It  will  be  observed  that,  under  these  circumstances,  the  un- 
dertaking passes  from  the  custody  of  the  sheriff  into  that  of  the 
clerk,  in  whose  hands  it  remains,  subject  to  the  further  dispo- 
sition of  the  court.  There  is  no  reported  decision  on  the  sub* 
ject ;  but  it  would  probably  be  held,  that  the  proper  clerk  to  be 
entrusted  with  the  custody  of  the  instrument  in  question,  will 
be  the  clerk  of  the  court,  or  county,  in  which  the  action  is 
brought ;  or  in  which  the  venue  is  laid,  if  in  the  supreme  court. 

The  mode  in  which  it  is  competent  for  the  bail  to  discharge 
themselves  from  their  liability,  by  a  surrender  of  the  defendant, 
is  thus  prescribed  by  sections  188  and  180 : 

§  188.  At  any  time  before  a  failure  to  comply  with  the  under- 
taking, the  bail  may  surrender  the  defendant  in  their  exoneration,  or 
he  may  surrender  himself  to  the  sheriff  of  the  county  where  he  was 
arrested,  in  the  following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall  be  delivered 
to  the  sheriff,  who  shall  detain  the  defendant  in  his  custody  thereon | 
as  upon  an  order  of  arrest,  and  shall,  by  a  certificate  in  writing,  ac- 
knowledge the  surrender. 

2.  Upon  the  production  of  a  copy  of  the  undertaking  and  sheriff's 
eertifioate,  a  judge  of  the  court,  or  county  judge,  may,  upon  a  notice 
to  the  plaintiff  of  eight  days,  with  a  copy  of  the  certificate,  order 
that  the  bail  be  exonerated  ;  and,  on  filing  the  order  and  the  papers 
used  on  said  application,  they  shall  be  exonerated  accordingly.  But 
this  section  shall  not  apply  to  an  arrest,  for  cause  mentioned  in  sub- 
division 3  of  section  179,  so  as  to  discharge  the  bail  from  an  under- 
taking, given  to  the  effect  provided  by  section  211. 

§  189.  For  the  purpose  of  surrendering  the  defendant,  the  bail, 
at  any  time  or  place  before  they  are  finally  charged,  may  themselves 
ttrrest  him ;  or,  by  a  written  authority,  endorsed  on  a  certified  copy 
of  the  undertaking,  may  empower  any  person  of  suitable  age  and  dis- 
cretion to  do  so. 

It  will  be  seen  that,  in  cases  falling  under  subdivision  3  of 
sec*  179,  the  mere  surrender  of  the  defendant,  does  not  discharge 
the  bail  from  further  pecuniary  liability,  as  before  noticed. 

The  plaintiff's  remedy  against  the  bail,  if  they  fail  to  sur- 
render the  defendant,  is  thus  provided  for  by  section  100: 

§  190.  In  case  of  failure  to  comply  with  the  undertaking,  the  bail 
may  be  proceeded  against,  by  action  only. 

For  this  purpose,  an  application  should  be  previously  made 
to  the  court,  for  an  order  that  the  undertaking  may  be  delivered 
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out  to  the  plaintiff,  by  the  fiheriff  or  clerk,  as  the  case  may  be. 
The  order  may  be  obtained  ex  parte^  and  need  not  be  served 
on  the  opposite  party.  The  facts  establishing  the  failure 
should,  however,  be  shown  by  a  short  affidavit  to  that  effect. 

In  an  action  against  sureties,  under  a  bond  given  on  the  ar- 
rest of  a  defendant,  the  fact  that  the  party  bringing  the  action 
is  the  aggrieved  party,  must  be  averred  on  the  complaint.  If 
not,  the  action  cannot  be  sustained. — Baynor  v,  Olark^  7  Barb. 
S.C.R681;8C.  R.  230. 

The  following  provisions  are  made  by  sec.  191,  in  relation  to 
the  circumstances  under  which  the  bail  may  be  exonerated, 
after  action  so  brought  against  them  : 

§  191.  The  bail  maybe  exonerated,  either  by  the  death  of  tke  de- 
fendant, or  his  imprisonment  in  a  state  prison,  or  by  his  legal  dis- 
oharge  from  the  obligation  to  render  himself  amenable  to  the  process^ 
or  by  his  surrender  to  the  sheriflf  of  the  county  where  he  was  arrested, 
in  execution  thereof ;  within  twenty  days  aftet  the  commencement  of 
the  action  against  the  bail,  or  within  such  further  time  as  may  be 
granted  by  the  court. 

In  Barker  v.  JtusseU,  I  C.  B.  (N.  S.)  6,  the  bail  were  dis- 
charged, on  the  ground,  there  taken,  that  the  defendant  was 
not  liable  to  arrest  at  all,  on  account  of  an  omission  to  aver 
fraud  on  the  pleadings.  This  decision  was,  however,  reversed 
by  the  general  Term,  1  C.  R.  (N.  S.)  57,  though  a  temporary 
stay  of  proceedings  was  granted,  to  enable  them  to  surrender 
their  principal. 

In  Holbrook  v.  Homery  6  How.  86,  1  C.  R.  (N.  S.)  406,  it  was 
held,  on  the  contrary,  that  an  exoneration  could  not  be  applied 
for,  on  the  ground  that  the  defendant  was  not  liable  to  be  ar- 
rested. The  only  remedy,  under  such  circumstances,  was  a 
motion  by  the  defendant,  under  sec.  204.  The  case  did  not  fall 
within  the  provisions  of  sec.  191. 

Where,  however,  the  defendant  is  either  unable  or  unwilling 
to  procure  bail,  it  lies  in  his  power  to  obtain  his  discharge^  at 
the  time  of  his  arreat,  by  means  of  a  deposit  in  the  hands  of  the 
sheriff.  The  following  are  the  provisions  on  this  subjed^aa 
contained  in  sections  197  and  198 : 

§  197.  The  defendant  may,  at  the  time  of  his  arrest,  instead  of 
giving  hail,  deposit  with  the  sheriff  the  amount  mentioned  in  the 
order.  The  sheriff  shall  thereupon  give  the  defendant  a  certificate 
of  the  deposit,  and  the  defendant  shall  be  discharged  out  of  cuBtody.. 


ARREST  AKD  BAIL.  553 

§  198.  The  sberiff  shall,  within  four  days  after  the  deposit,  paj 
the  same  into  oonrt ;  and  shall  take  from  the  officer  receiving  the 
same,  two  certificates  of  snoh  payment,  the  one  of  which  he  shall 
deliver  to  the  plaintiff,  and  the  other  to  the  defendant.  For  any  de- 
fault in  making  snoh  payment,  the  same  proceedings  may  be  had  on 
the  official  bond  of  the  sheriff,  to  collect  the  snm  deposited,  as  in 
other  cases  of  delinquency. 

In  this  event,  it  is  competent  for  the  defendant  afterwards  to 
withdraw  the  amount  so  deposited,  by  giving  bail  in  lieu  there- 
of.    This  provision  is  made  by  sec.  199: 

§  199.  If  money  be  deposited,  as  provided  in  the  last  two  sections, 
bail  maybe  given  and  justified  upon  notice,  as  prescribed  in  sec.  193, 
any  time  before  judgment ;  and,  thereupon  the  judge  before  whom 
the  justification  is  had,  shall  direct,  in  the  order  of  allowance,  that 
the  money  deposited  be  refunded  by  the  sheriff  to  the  defendant, 
and  it  shall  be  refunded  accordingly. 

The  application  of  the  amount  deposited  as  above,  where 
bail  is  not  subsequently  given,  is  thus  prescribed  by  sec.  200 : 

.  §  900.  Where  money  shall  have  been  so  deposited,  if  it  remain  on 
deposit  at  the  time  of  an  order  or  judgment  for  the  payment  of  money 
tp  the  plaintiff,  the  clerk  shall,  under  the  direction  of  the  court,  ap- 
ply the  same  in  satisfaction  thereof,  and,  after  satisfying  the  judg- 
ment, shall  refund  the  surplus,  if  any,  to  the  defendant.  If  the 
judgment  be  in  favor  of  the  defendant,  the  clerk  shall  refund  to  him, 
the  whole  sum  deposited  and  remaining  unapplied. 

-  I(  on  judgment  being  recovered,  and  execution  issued  against 
the  person,  the  defendant  be  still  in  custody,  the  provisional  ar- 
rest will,  of  course,  be  merged  in  that  under  the  subsequent 
process.  If,  on  the  contrary,  the  defendant  be  out  on  bail,  his 
arrest  on  the  execution  may  take  place,  and,  if  made,  will  ex- 
onerate the  sureties. 

It  remains  to  consider  the  cases  in  which  a  defendant  may  be 
discharged  from  arrest,  under  special  circumstances,  or  by 
operation  of  law. 

•  Insanity,  either  at  or  subsequent  to  the  arrest,  forms  no 
ground  for  an  unconditional  discharge.  The  only  manner 
in  which  a  defendant  can  be  removed  from  the  legal  custody  is 
u^ider  the  act  in  relation  to  lunatic  asylums,'passed  7th  April, 
1842,  and  that,  during  his  insanity  only. — Bush  v.  Petiibonet  4 
Comst.  300 ;  1  C.  R.  (N.  S.)  264. 
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A  defendant  will  be  released  from  imprisonment  by  operation 
of  law,  on  his  discharge  as  an  insolvent  under  the  provisions  of 
title  I.  chap.  V.  part  II.  of  the  Revised  Statutes,  particalarly 
of  articles  3,  4,  5,  6,  and  7  of  that  title.— F.  2  R.  S.  p.  1,  to  52. 
The  proceedings  in  relation  to  a  discharge  of  this  nature,  are 
in  no  wise  affected  by  the  Code,  and  belong  entirely  to  the  old 
practice. 


CHAPTER   11. 

OP  CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTT. 


The  provisions  of  the  Code,  in  this  respect,  are  clearly  in- 
tended as  a  substitute  for  the  provisional  relief  heretofore  ob- 
tained, in  the  action  of  replevin,  under  the  old  practice. — Bo- 
berts  V.  Bandall,  3  Sandf.  S.  C.  R.  707 ;  6  How.  327 ;  3  C.  R. 
190 ;  9 L.  0. 144  ;  Wilsonv,  Wheeler,  6  How.  49 ;  1  C.  R.  (N.  S.) 
402.  In  the  latter  case,  it  was  considered  that  the  former  prac- 
tice on  replevin  was  still  in  force  in  many  respects,  in  an  action 
of  this  nature ;  which  seems  clearly  to  be  the  case,  inasmuch  as 
the  provisions  made  by  the  chapter  of  the  Code  now  under 
immediate  consideration,  are  only  partial  in  their  opera- 
tion, and  relate  to  the  provisional  remedy  alone,  without  in  any 
manner  affecting  the  subsequent  proceedings  for  the  decision 
of  the  controversy,  as  to  whether  the  plaintiff  is  or  is  not 
entitled  to  the  property  itself,  in  respect  of  which  the  provisional 
remedy  is  sought  in  the  first  instance. 

The  different  points  in  relation  to  the  action  of  replevin,  con- 
sidered as  an  action,  and  apart  from  the  provisional  remedy 
obtainable  at  the  outset,  have  been  heretofore  considered  under 
the  heads  ofPleading,  Judgment,  Arrest,  and  elsewhere,  A  spe- 
cific equitable  lien  cannot  be  enforced  in  an  action  for  replevin ; 
Otis  v.  A%72,  8  Barb.  S.  C.  R.  102 :  that  remedy  is  only  applicable 
to  cases  where  the  possession  of  the  property  itself  is  sought, 
not  where  a  charge  is  merely  claimed  upon  it.  In  replevin, 
the  possession  of  the  property  may  be  sought,  with  or  without 
damages  for  the  withholding,  (sec.  167,  sub-division  6 ;)  and,  un- 
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der  sec.  277,  jadgment  may  be  taken,  either  for  the  possession 
of  the  property,  or  for  its  value,  in  case  a  delivery  cannot  be 
had,  with  damages  for  its  detention.  It  would  seem  from  the 
case  of  Suydam  v.  Jenkins^  3  Sandf.  S.  C.  R.  614,  that  it  is 
competent  for  the  plaintiff  to  elect  to  take  judgment  for  the 
value  of  the  goods  claimed,  instead  of  their  return,  and  that 
he«;can  equally  recover  damages — that,  in  such  case,  the  as- 
sessable value  of  the  goods  will  be  that  at  the  time  of  the  re- 
plevin, and  not  at  that  of  such  election ;  and  that,  if  such  value 
be  an  insufficient  redress  for  the  injury,  the  deficiency  may  be 
made  good  in  the  estimate  of  damages ;  and  the  law  as  to  the 
measure  of  the  latter  is  fully  laid  down. 

Although  the  claim  for  the  recovery  of  the  property,  or  judg- 
ment for  its  value,  is  maintainable  in  the  action  of  replevin ;  the 
provisional  remedies  now  under  consideration,  cannot  be  ob« 
tained  in  a  proceeding  in  the  nature  of  an  action  of  trespass 
^^ de  bonis  asportatis^^  under  the  old  practice,  and  in  which, 
damages  only,  and  not  the  return  of  the  property  itself,  are 
sought  by  the  complaint.  An  action  of  that  nature  falls  under 
subdivision  2  of  sec.  167,  and  is  incompatible  with  replevin, 
which  falls,  on  the  contrary,  within  subdivision  6-^fSpalding  v. 
folding,  3  How.  297 ;  1  C.  R.  64 ;  and  it  was  there  held  that 
the  proceedings  could  not  be  amended,  under  the  provisions  in 
relation  to  amendments,  as  they  stood  in  the  Code  of  1848.  This 
latter  conclusion  was  dissented  from  in  Dows  v.  Oreerif  3  How. 
377,  and  an  amendment  was  there  allowed  under  similar  cir- 
cumstances ;  the  decision  otherwise  confirming  the  authority  of 
Spalding  v.  Spalding^  as  to  the  incompatibility  of  obtaining  the 
provisional  remedies  applicable  to  the  action  of  replevin,  in  one 
in  which  relief  for  the  trespass  only  is  sought,  and  not  the  re- 
covery of  the  property  itself. 

In  Ckappel  v.  Skinner^  6  How.  338,  it  was  similarly  held  that 
the  remedy  of  obtaining  possession  of  the  goods,  by  means  of 
replevin,  was  incompatible  with  a  previous  arrest  under  section 
179. — See  citation  of  the  case  in  the  preceding  chapter.  The 
plaintiff  cannot  have  both  remedies  simultaneously,  and  must 
make  his  election  between  them.  The  conclusion  come  to  by 
the  court  is  thus  expressed : 

*'  The  plaintiff's  course  was  to  have  pursued  the  proceedings 
pointed  out  in  chapter  2,  above  referred  to,"  i.  e.,  that  now  un- 
der consideration,  "  which  do  not  authorize  the  defendant's  ar- 
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rest ;  and,  if  the '  property  could  bot  be  found,  and  the  case  i« 
within  the  dd  subdivision  of  sec.  179,  to  obtain  an  order,  and 
have  the  defendant  arrested ;  but,  in  that  case,  he  cannot  after- 
wards obtain  the  possession  of  the  property,  pending  the  action. 

"Having,  in  this  case, elected  to  have  the  defendant  arrested 
and  held  to  bail  in  the  first  instance,  under  one  of  the  subdivi- 
sions of  sec.  179, 1  think  the  plaintiff  was  bound  to  wait,  mitii 
he  was  entitled  by  the  judgment  of  the  court  to  the  possessictt 
of  the  property,  before  causing  it  to  be  delivered  to  him.  I 
am  not  able  to  perceive  that  the  defendant  has  done  anything, 
by  which  he  waived  the  right  to  have  the  property  restored  to 
him.'' 

In  reference  to  the  circumstances  under  which  an  action  of 
this  description  can  or  cannot  be  maintained,  when  the  defend- 
ant has  parted  with  the  possession  of  the  property,  see  the  lost 
chapter,  and  the  cases  of  jRoberta  v.  BandaU,  Van  Neste  v.  Cbnch 
ver,  Merrick  v.  Saydam,,  and  Hemin  v.  Nagle^  there  cited. 

The  conclusion  from  these  cases,  and  particularly  from  the 
first  and  last,  appears  to  be,  that  replevin  is  not  maintainable 
against  a  person  who  has,  bonafide^  parted  with  the  possession 
of  the  property  claimed,  before  the  suit  for  its  recovery  has 
been  commenced ;  but  otherwise,  in  cases  where  such  property 
has  been  removed,  in  expectation  of  a  proceeding  for  its  recov- 
ery, and  in  fraud  of  that  proceeding. 

The  questions  in  relation  to  the  action  of  replevin,  generally 
considered,  having  thus  been  adverted  to,  we  now  approach 
the  subject  of  the  provisional  remedy,  immediately  under  con- 
sideration. 

This  remedy  may,  under  sec.  206,  be  obtained  in  an  action 
of  this  nature,  "at  the  time  of  issuing  the  summons,  or  at  any 
time  before  answer."  It  is  therefore  only  applicable  to  the 
outset  of  the  action,  and,  if  delayed  until  after  the  service  of 
the  complaint,  may  be  frustrated,  by  an  answer  being  put  in  by 
the  defendant. 

It  is  obvious,  that  the  proper  course  will  be  to  draw  the  sum- 
mons and  complaint,  and  the  necessary  papers  for  the  applica- 
tion for  the  provisional  remedy,  at  the  same  time ;  to  apply  to 
the  court  thereupon ;  and  then,  to  serve  the  summons  and  lodge 
the  affidavit  with  the  sheriff,  concurrentlv. 

In  order  to  the  obtaining  of  the  provisional  remedy,  an  affi- 
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davit  must  be  prepared  as  follows,  in  the  manner  prescribed  by 
section  207 : 

^  207.  Where  a  delivery  is  claimed,  an  affidavit  must  be  made  by 
the  plaintiff,  or  by  some  one  in  his  behalf,  showing, 

1.  That  the  plaintiff  is  the  owner  of  the  property  claimed,  (par- 
tionlarly  describing  it,)  or  is  lawfully  entitled  to  the  possession  there- 
of, by  virtue  of  a  special  property  therein,  the  facta  in  respect  to 
which  shall  be  set  forth. 

2.  That  the  property  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  according  to  his 
best  knowledge,  information  and  belief. 

4.  That  the  same  has  not  been  taken  for  a  tax,  assessment,  or  fine, 
pursuant  to  a  statute ;  or  seized  under  an  execution  or  attachment 
against  the  property  of  the  plaintiff;  or,  if  so  seized,  that  it  is,  by 
statute,  exempt  from  such  seizure ;  and, 

5.  The  actual  value  of  the  property. 

A  form  of  this  affidavit  is  given  in  the  Appendix.  The  pro- 
perty must,  of  course,  be  correctly  and  fully  described. 

An  allegation  by  the  plaintiff  that  he  is  *'  owner ''  of  the 
property,  is  sufficient,  under  subdivision  1.  The  facts  as  to  his 
right  need  only  be  set  forth,  when  he  claims,  in  the  words  of  the 
section,  ''a  special  property  therein.'' — Burns  v.  BoMnns^  1  C. 
R.  62.  The  same  doctrine  is  maintained  in  Vandenburffh  v. 
VanVcdkenburffh^  8  Barb.  S,  C.  R.  217,  (reported  on  another 
point,  1  C.  R.  (N.  S.)  169,)  before  cited  under  the  head  of 
Pleading. 

Where,  however,  a  special  property  is  claimed,  the  facts  ae 
to  that  special  property  must  be  clearly  set  out,  as  concisely  as 
practicable,  but,  at  the  same  time,  with  sufficient  fulness.  To 
give  a  general  precedent  would  of  course  be  imprapticable,  as 
the  statement  will  necessarily  be  one  of  fact,  applicable  to  the 
particular  case  only.  The  same  remark  may  be  made,  as  to 
that  of  the  alleged  cause  of  detention  by  the  defendant. 

The  questions  as  to  the  extent  to  which  property  is  exempt 
from  seizure,  have  been  before  considered  in  part,  and  the  statu- 
tory provisions  cited,  under  the  head  of  Execution. 

That  as  to  the  form  of  affidavit  *' showing"  such  exemption, 
has  given  rise  to  two  decisions  directly  contradictory  to  each 
other.  In  Spalding  v.  Spalding^  3  How.  207,  i  C.  R.  64,  the 
court  held,  that,  to  conform  to  the  requirements  of  this  section* 
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the  affidavit  must  show  ihtii  the  property  claimed  to  be  exempt 
from  seizure,  is  so  exempt,  by  a  detailed  statement  of  the  facts. 
By  Roberts  v.  WilUird,  1  C.  R.  100,  the  above  decision  was  over- 
ruled in  terms,  the  learned  judge  saying  he  doubted  not  that 
the  fact  of  exemption  might  be  shovi^n,  by  a  statement  of  that 
fact  upon  the  advice  of  counsel,  after  a  full  statement  of  all  the 
facts  of  the  case  to  such  counsel,  before  such  advice  was  given ; 
and,  perhaps,  by  a  naked  allegation  of  the  party  in  his  affidavit 
that  the  property  was  so  exempt,  provided  that  allegation  be 
made  positively.  A  statement  upon  mere  belief  will  be  insuf- 
ficient under  any  circumstances,  (same  case,)  and  a  short  alle- 
gation of  the  facts,  will  evidently  be  the  more  expedient  course 
v{  in  all  instances.  See  in  relation  to  the  subject  of  exemption  in 
general.  Cole  v.  Stevens^  9  Barb.  S.  C.  R.  676. 

The  affidavit  in  these  cases  will  be  irregular,  if  sworn  before 
the  plaintiff's  attorney. — Anon.^  4  How.  290.  Any  irregularity  in 
that  part  of  the  proceedings  will,  however,  be  waived  by  the  sub- 
sequent unconditional  appearance  of  the  defendant. — Boberts  v. 
WiUardj  1  C.  R.  100,  above  cited. 

An  action  of  this  nature  will  not  lie,  as  between  the  owner  of 
goods,  and  a  constable,  for  property  in  the  latter's  hands,  by 
virtue  of  an  attachment,  unless  such  property  be  such  as  is  ex- 
empted from  attachment.  **  Replevin  will  not  lie  for  property 
in  the  custody  of  the  law." — Keyser  v.  WcU/erhury^  3  C.  R.  2S3. 

In  Spalding  v.  Spalding^  above  cited,  it  was  held  that  the  ori- 
ginal affidavits,  if  defective,  may  be  amended  by  subsequent 
ones,  on  a  motion  to  set  aside  the  proceedings. 

The  affidavit  being  prepared,  an  endorsement  must  be  made 
upon  it  by  or  on  behalf  of  the  plaintiff,  as  directed  by  sec.  208, 
in  the  following  terms : 

§  280.  The  plaintiff  may,  thereupon,  by  an  endorsement  in  writ- 
ing upon  the  affidavit,  require  the  sheriff  of  the  county  where  the 
property  claimed  may  be,  to  take  the  same  from  the  defendant,  and 
deliver  it  to  the  plaintiff. 

The  signature  of  the  plaintiff's  attorney  to  this  requisition, 
though  not  expressly  prescribed,  will  doubtless  be  held  suffi- 
cient. 

The  affidavit  and  notice  endorsed,  must  then  be  delivered  to 
the  sheriff,  accompanied  by  an  undertaking,  as  thus  prescribed 
by  sec.  209 : 
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§  209.  Upon  the  receipt  of  the  affidavit  and  notice,  with  a  written 
undertaking,  executed  hy  one  or  more  snfficient  sureties,  approyed 
bj  the  sheriff,  to  the  effect  that  they  are  bound,  in  double  the  value 
of  the  property  as  stated  in  the  affidavit,  for  the  prosecution  of  the 
action ;  for  the  return  of  the  property  to  the  defendant,  if  return 
thereof  be  adjudged ;  and  for  the  payment  to  him  of  such  sum  as  may, 
for  any  cause,  be  recovered  against  the  plaintiff;  the  sheriff  shall 
forthwith  take  the  property  described  in  the  affidavit,  if  it  be  in  the 
possession  of  the  defendant  or  his  agent,  and  retain  it  in  his  custody. 
He  shall,  also,  without  delay,  serve  on  the  defendant  a  copy  of  the 
affidavit,  notice,  and  undertaking,  by  delivering  the  same  to  him 
personally,  if  he  can  be  found,  or  to  his  agent,  from  whose  possession 
the  property  is  taken  ;  or,  if  neither  can  be  found,  by  leaving  them  at 
the  usual  place  of  abode  of  either,  with  some  person  of  suitable  age 
and  discretion. 

The  form  of  this  undertaking  will  be  found  in  the  Appendix. 
It  is  subject  to  the  same  general  conditions  as  those  treated  of 
in  the  last  chapter :  the  sureties  must  subjoin  the  usual  affi- 
davit, and  it  must  be  duly  proved  and  acknowledged  under 
Rule  76.     See,  also,  Anon.^  4  How.  290. 

The  sherifT  must  endorse  his  approval  in  writing,  on  the  un- 
dertaking.— Bums  V.  Bobbins,  1  C.  R.  62.  By  the  same  case 
the  following  points  are  also  decided  :  1.  That  a  party  to  a  suit 
cannot  be  properly  taken  by  the  sheriff  as  a  surety ;  2.  That  if 
the  name  of  a  party  has  been  inserted  jointly  with  that  of  an- 
other, the  sheriff  may  erase  the  former,  provided  he  approves 
of  the  undertaking  with  one  surety  only  ;  3.  That  if  he  origin- 
ally intended  to  require  two,  then  he  may  require  another  name 
to  be  inserted  in  the  place  of  that  of  the  party,  before  he  ap- 
prove ;  but,  4.  That  no  change  can  be  so  made  in  the  under- 
taking, unless  the  original  surety  assents  to  it. 

On  lodgment  with  the  sheriff  of  the  affidavit,  notice,  and 
undertaking,  as  above,  and  on  approval  by  him  of  the  latter, 
the  proceeding  is  complete,  no  application  to  the  court  being 
necessary.  The  sheriff  then  seizes  the  property,  giving  notice 
to  the  defendant  as  above  prescribed.  I  he  seize  the  goods  of 
a  wron'i  party,  he  will  be  liable  under  his  official  bond,  and  is 
answerable  for  tho  acts  of  his  deputies.  See  The  People  v. 
Schuyler^  4  Comst.  173.  The  powers  of  the  sheriff,  in  relation 
to  seizure  of  the  property,  ire  thus  prescribed  by  sec.  214: 

§  214.  If  the  property,  or  any  part  thereof,  be  concealed  in  a  build- 
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iDg  or  cndosare,  the  sheriff  shall  publiolj  demand  its  deliyery.  If  it 
be  not  delivered,  he  shall  cause  the  building  or  enclosure  to  be 
broken  open,  and  take  the  property  into  his  possession  ;  and,  if  ne- 
cessary, he  may  call  to  his  aid  the  power  of  his  county. 

On  seizure  of  the  property,  three  courses  axe  open  to  the  de- 
fendant : 

1.  He  may  move  to  set  aside  the  plaintifTs  proceedings^  on 
the  ground  of  irregularity. 

2.  He  may  require  the  plaintiff's  sureties  to  justify  ;  or, 

3.  He  may  give  counter  security,  for  the  purpose  of  retain* 
ing  the  property. 

If  he  move  to  set  aside,  the  motion  must  be  noticed  at  once; 
and  an  interim  stay  of  proceedings,  and  extension  of  the  time 
to  except,  or  give  counter  security,  must  be  at  once  applied 
for.  By  requiring  the  sureties  to  justify,  his  right  to  make  a 
motion  on  the  ground  of  irregularity  will  be  gone.  See  casea 
cited  in  last  chapter  on  the  analogous  question  of  arrest  Three 
days  only  are  allowed  him  for  the  former  purpose. 

By  requiring  the  sureties  to  justify,  the  defendant  will  like- 
wise lose  his  rights  to  give  counter  security.  See  sec.  210. 
These  points  should,  of  course,  be  weighed  well,  and  at  once, 
before  deciding  on  the  precise  course  to  be  adopted. 

The  proceedings,  where  justification  is  demanded,  are  thus 
prescribed  by  sec.  210: 

§  210.  The  defendant  may,  within  three  days  after  the  service  of  a 
copy  of  the  affidavit  and  nndertaking,  give  notice  to  the  sheriff  that 
he  excepts  to  the  sufficiency  of  the  sureties.  If  he  fail  to  do  so,  he 
shall  be  deemed  to  have  waived  all  objection  to  them.  When  the 
defendant  excepts,  the  sureties  shall  justify,  on  notice,  in  like  manner 
as  upon  bail  on  arrest.  And  the  sheriff  shall  be  responsible  for  the 
sufficiency  of  the  sureties  until  the  objection  to  them  is  either  waived 
as  above  provided,  or  until  they  shall  justify,  or  new  sureties  shall  be 
substituted  and  justify.  If  the  defendant  except  to  the  sureties,  he 
cannot  reclaim  iho  property  as  provided  in  the  next  section. 

The  proceedings,  it  will  be  seen,  are  substantially  the  same 
as  those  treated  of  in  the  last  chapter.  If  the  plaintiff's  sure- 
ties omit  to  justify,  it  seems  the  defendant  will  be  without  re- 
medy, except  as  against  the  sheriff.  See  Marhy  v.  PcUiersanf 
3  C.  R.  89,  there  cited. 

The  case  of  Bums  v.  Bobbins^  1  C.  B.  62,  above  referred  to, 
is  authority,  as  to  the  power  of  the  court  to  allow  further  time 
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for  iiureties  to  justify,  upon  good  cause  shown ;  but,  it  seems,  a 
new  notice  must  be  given  by  them,  under  these  circumstances* 
If,  on  the  contrary,  the  defendant  is  desirous  of  retaining  the 
property  on  counter  security,  it  is  competent  for  him  to  do  so 
under  sec.  211,  which  runs  as  follows: 

§211,  At  anytime  before  the  delivery  of  the  property  to  the 
plaintiff,  the  defendant  may,  if  he  do  not  except  to  the  sureties  of  the 
plaintiff,  require  the  return  thereof,  upon  giving  to  the  sheriff  a  writ* 
ten  undertaking,  executed  by  two  or  more  sufficient  sureties,  to  the 
effect  that  they  are  bound,  in  double  the  value  of  the  property  as 
stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to  the 
plaintiff,  if  such  delivery  be  adjudged ;  and  for  the  payment  to  him  of 
such  sum  as  may,  for  any  cause,  be  recovered  against  the  defendant. 
If  a  return  of  the  property  be  not  so  required,  within  three  days  after 
the  taking  and  service  of  notice  to  the  defendant,  it  shall  be  deliv- 
ered to  the  plaintiff,  except  as  provided  in  section  216. 

It  will  be  seen  that,  if  these  proceedings  are  not  taken  with- 
in the  three  days  allowed  as  above,  the  property  is  to  be  de- 
livered by  the  sheriff  to  the  plaintiff,  except  in  the  event  of  a 
claim  by  a  third  party,  as  hereafter  noticed. 

The  plaintiff  may  require  the  defendant's  sureties  to  justify, 
as  follows,  under  sec.  212: 

§  212.  The  defendant's  sureties,  upon  a  notice  to  the  plaintiff  of 
not  less  than  two,  nor  more  than  six  days,  shall  justify  before  a  judgs 
or  justice  of  the  peace,  in  the  same  manner  as  upon  bail  on  arrest ; 
upon  such  justification,  the  sheriff  shall  deliver  the  property  to  the 
defendant.  The  sheriff  shall  be  responsible  for  the  defendant's  sure- 
ties, until  they  justify,  or  until  justification  is  completed  or  expressly 
waived ;  and  may  retain  the  property  until  that  time  :  but,  if  they,  or 
others  in  their  place,  fail  to  justify,  at  the  time  and  place  appointed, 
he  shall  deliver  the  property  to  the  plaintiff. 

The  qualifications  of  the  sureties  in  general,  are  the  same  as 
those  on  arrest,  as  treated  of  in  the  preceding  chapter. — See 
sec.  213. 

If  the  defendant's  sureties  justify  in  due  course,  the  property, 
as  above  prescribed,  must  be  delivered  to  the  defendant ;  if 
they  fail  to  do  so,  then  to  the  plaintiff.  In  the  meantime  it  is 
to  remain  in  the  custody  of  the  sherifl[^  who  is  entitled  to  be 
paid  his  fees  and  necessary  expenses,  by  the  party  to  whom  it 
is  eventually  delivered. — Sec.  215.  For  the  fees  in  question, 
see  2  R.  S.  644  to  647.    The  expenses  must  of  course  be  rea- 
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sonable,  and,  if  any  question  arise,  a  taxation  of  his  account 
may  be  applied  for,  in  the  usual  manner. 

The  contingencies  of  a  claim  to  the  property  by  a  third 
party,  and  the  indemnity  that  may  be  required  by  the  sheriff 
thereon,  are  thus  provided  for  by  sec.  216 : 

§  216.  If  tbo  property  taken  be  olaimed  by  any  other  person  than 
ibo  defendant  or  his  agent,  and  snch  person  shall  make  affidavit  of 
his  title  thereto,  and  right  to  the  possession  thereof,  stating  the 
gronnds  of  such  right  and  title,  and  serve  the  same  upon  the  sheriflT; 
the  sheriff  shall  not  be  bound  to  keep  the  property,  or  deliver  it  to 
the  plaintiff,  unless  the  plaintiff,  on  demand  of  him  or  his  agent,  shall 
indemnify  the  sheriff  against  such  claim,  by  an  undertaking,  executed 
by  two  sufficient  sureties,  accompanied  by  their  affidavits,  that  thej 
are  each  worth  double  the  value  of  the  property  as  specified  in  the 
affidavit  of  the  plaintiff,  and  freeholders  and  householders  of  the 
county.  And  no  claim  to  such  property  by  any  other  person  than 
the  defendant  or  his  agent,  shall  be  valid  against  the  sheriff,  unless 
made  as  aforesaid ;  and,  notwithstanding  such  claim,  when  so  made, 
he  may  retain  the  property  a  reasonable  time,  to  demand  such  indem- 
nity. 

The  ultimate  disposition  of  the  papers  is  prescribed  by  sec. 
217,  as  follows : 

§  217.  The  sheriff  shall  file  the  notice  and  affidavit,  with  his  pro- 
oeedings  thereon,  with  the  clerk  of  the  court  in  which  the  action  is 
pending,  within  twenty  days  after  taking  the  property  mentioned 
therein. 

The  property,  when  disposed  of  in  any  of  the  above  methods, 
remains  subject  to  the  disposition  of  the  court  on  the  hearing 
of  the  cause ;  and  a  delivery  may  be  demanded,  or  the  liability 
of  the  sureties  enforced  accordingly,  in  the  usual  manner,  on 
an  order  or  decree  being  duly  made. 

The  plaintiff  cannot  discontinue  his  action,  without  providing 
for  the  return  of  the  property  to  the  defendant,  as  well  as  for 
the  payment  of  costs.  If  the  defendant  be  in  a  situation  to  ask 
for  a  dismissal  of  the  complaint,  he  should  set  the  cause  down, 
and  take  judgment  by  default,  in  the  ordinary  course.  He 
cannot  obtain  a  judgment  for  a  return,  on  the  usual  motion  for 
dismissal. —  Wilmi  v.  Wheekry  6  How.  49 ;  1  C.  B-  (N.  S.)  402. 
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CHAPTER    III. 


INJUNCTION. 


The  remedy  of  injunction,  though  in  some  respects  altered 
in  form,  remains,  in  all  its  substantial  parts,  the  same  as  under 
the  former  practice. 

The  definition  of  that  remedy  as  now  existent;  and  of  the 
officers  by  application  to  whom  it  is  obtainable,  is  thus  con- 
tained in  sec.  218 : 

§  218.  The  writ  of  injunotion  as  a  provisional  remedy  is  abol- 
ished ;  and  an  injunction,  by  order,  is  snbstituted  therefor.  The 
order  may  be  made  by  the  court  in  which  the  action  is  brought,  or  by 
a  judge  thereof,  or  by  a  county  judge,  in  the  cases  provided  in  the 
next  section  ;  and,  when  made  by  a  judge,  may  be  enforced  as  the 
order  of  the  court. 

Such  motions,  in  practice,  are  always  made  to  the  single 
judge.  The  power  of  the  general  Term  to  entertain  them, 
if  thought  expedient,  is,  however,  asserted  in  Drake  v.  The 
Hvdson.  River  Railroad  Company^  2  C.  E.  67. 

The  powers  of  the  county  judge  in  this  respect,  and  the 
limits  within  which  those  powers  are  exerciseable,  have  been 
before  considered,  in  the  chapter  as  to  the  general  machinery 
of  a  suit,  under  the  head  of  Motions.  See,  in  particular,  Udcb/ 
V.  Sbwlet,  and  Peebles  v.  Rogers^  there  cited.  The  substitution 
of  an  order  for  the  former  writ  of  injunction  is  merely  formal, 
and  calculated  to  simplify,  instead  of  complicating  the  practice. 

The  circumstances  under  which  an  injunction  is  obtainable, 
are  thus  laid  down  in  sec.  219  : 

§  219.  Where  it  shall  appear  by  the  complaint,  that  the  plaintiff 
is  entitled  to  the  relief  demanded ;  and  such  relief,  or  any  part 
thereof!  consists  in  restraining  the  commission  or  continuance  of  some 
acty  the  commission  or  continuance  of  which,  during  the  litigation, 
would  produce  injury  to  the  plaintiff ;  or  when,  during  the  litigation,  it 
shall  appear  that  the  defendant  is  doing,  or  threatens,  or  is  about  to 
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do,  or  procuring  or  saffcring  some  act  to  be  done,  in  violation  of  the 
plaintiff's  rights  respecting  the  subject  of  the  action,  and  tending  to 
render  the  judgment  ineffectual;  a  temporary  injunction  may  be 
granted,  to  restrain  such  act  And  where,  during  the  pendency  of  an 
action,  it  shall  appear  by  affidavit,  that  the  defendant  threatens,  or  is 
about  to  remove,  or  dispose  of  his  property,  with  intent  to  defraud 
his  creditors,  a  temporary  injunction  maybe  granted  to  restrain  such 
removal  or  disposition. 

The  injunctions  obtainable  under  this  section  may  be  classed 
under  the  two  niain  divisions  of  preliminary  or  subsidiary ; 
the  former  arising  upon  the  case  as  stated  upon  the  com- 
plaint, and  forming  part  of  the  relief  originally  demanded ;  the 
latter  obtainable  in  respect  of  subsequent  acts  of  the  defendant 
A  third  description,  which  may  be  denominated  as  extraneous, 
arises  under  the  last  section,  in  respect  of  circumstances  un- 
connected with  the  immediate  controversy  between  the  parties, 
but  tending  incidentally  to  defeat  the  plaintiflTs  rights.  This 
branch  of  the  subject  is  closely  connected  with  that  of  pro- 
ceedings supplementary  to  execution,  as  heretofore  considered; 
and  the  powers  here  conferred,  when  exercised,  give  to  those 
provisions  a  species  of  retrospective  effect,  by  restraining,  j?en- 
denie  lite,  any  disposition  of  the  defendant's  property,  which 
might  tend  to  defeat  the  remedy  sought  for  by  the  suit,  when 
ultimately  obtained. 

Proceeding  with  the  consideration  of  these  remedies,  in  the 
order  above  prescribed,  the  first  which  presents  itself  is  the 
preliminary  injunction,  applied  for  at  the  outset  of  the  suit,  and 
forming  part  of  the  relief  originally  demanded.  It  will  be  seen 
that  one  main  condition  precedent  to  an  application  of  this 
nature  is,  that  the  plaintiff's  title  to  relief,  and,  in  particular,  to 
the  injunction  applied  for,  should  appear  by  the  complaint ;  un- 
less this  be  the  case  it  cannot  be  granted. 

Thus,  it  has  been  held  that  an  injunction  is  only  obtainable 
by  a  plaintiff.  A  defendant,  as  defendant,  is  not  competent  to 
move  for  one,  except  in  the  very  improbable  case  of  his  title 
to  do  so  appearing  by  the  complaint.  His  only  method  of  pro- 
ceeding is  to  serve  a  summons  and  complaint  in  the  nature  of 
cross-suit,  and  then  proceed  therein  as  plaintiff — Thursby  v. 
Mais,  1  C.  R.  83. 

An  injunction  will  not  be  granted,  unless  it  be  shown  that  tha 
plaintiff  has  some  interest  in  the  premises ;  and  that  the  defend- 
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ant  is  wrongfully  in  possession,  and  is  committing  actual  injury. 
-Smilh  V.  Beno,  6  How.  124 ;  1  C.  R.  (N.  S.)  405. 

An  injunction  cannot  be  granted  under  the  first  branch  of 
sec.  219,  as  above  cited,  unless  the  complaint  contain  a  demand 
for  such  injunction, as  part  of  the  relief  sought;  nor,  it  would 
seem,  does  the  second  branch  of  it  aid  the  plaintiff*  in  case  of 
such  an  omission,  inasmuch  as  that  provision  applies  only  to  the 
case  of  a  necessity  arising  during  litigation,  and  not  existing 
before  it. — Hovey  v.  McGrea^  4  How.  81. 

Nor  can  an  injunction  be  granted,  inconsistent  with' the  relief 
prayed  for  in  the  complaint.  Thus,  where  a  complaint  was 
founded  on  a  trespass  in  cutting  wood,  and  damages  were  claimed, 
an  injunction  to  restrain  the  defendant  from  continuing  the  acts 
complained  of,  was  dissolved  on  that  ground ;  and,  also,  because 
the  continuance  of  the  trespass  could  not  tend  to  render  the 
judgment  ineffectual^  as  proportionate  damages  would  be  re- 
covered.— Tovmshend  v.  Tanner^  3  How.  884 ;  2  C.  R.  6.  The 
doctrine  of  waste  of  this  description,  is  fully  examined  into  in 
Kidd  V.  Dennison^  6  Barb.  S.  C.  R.  9,  and  Van  Wyck  v.  AUiger, 
6  Barb.  S.  C.  R.  507. 

So,  in  JLinden  v.  Eqihum,  8  Sandf.  S.  C.  R.  668,  8  C.  R.  165, 
5  How.  186,  9  L.  O.  80,  it  was  decided  that,  under  a  com- 
plaint which  prayed  for  judgment  of  forfeiture  of  a  term,  and 
also  for  an  injunction  to  restrain  the  defendants  from  making 
alterations  in  the  meantime ;  both  forms  of  relief  could  not  be 
granted  in  the  same  proceeding.  An  injunction  which  had 
there  been  granted,  was  accordingly  ordered  to  be  reversed 
unless  the  plaintiffs  stipulated  not  to  take  judgment  for  a  for- 
feiture, amending  their  complaint  so  as  to  ask  for  damages.  In 
that  case  it  was  to  8tand,'tis  the  case  made  by  the  complaint 
would  have  entitled  them  to  an  injunction,  had  they  asked  alone 
for  that  remedy. 

In  Olmstead  v.  Loomisy  6  Barb.  S.  C.  R.  152,  it  was  held  that, 
to  authorise  an  injunction,  there  must  not  only  be  a  clear  viola- 
tion of  the  plaintiff's  rights,  but  the  rights  themselves  should  be 
certain,  and  capable  of  being  clearly  ascertained. — See,  also, 
Harrison  v.  Nswion^  9  L.  O.  347,  below  cited. 

Where,  however,  an  injunction  forms  part  of  the  relief  asked 
for,  it  will  be  granted  to  stay  waste  or  trespass,  if  attended 
with  irreparable  mischief  or  if  the  defendant  be  irresponsible ; 
even  where  the  plaintiff's  right  is  in  dispute  and  his  title 
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doubtful  ;  Spear  v.  Cutter,  4  How.  176 ;  5  Barb.  S-  C.  R.  486: 
the  defendant  in  that  case  being  even  in  actual  possession  *  of 
the  property,  under  a  decision  by  a  county  judge,  which  de- 
cision had  been  carried  to  the  supreme  court  for  reversal,  and 
was  still  undetermined. 

In  Livingston  v.  Hudson  River  R.  R.  Company,  3  C.  R.  143, 
the  following  is  stated  to  have  been  decided,  though  no  facts 
are  given — i.  e,':  **  It  is  improper  to  grant  an  injunction,  where 
the  question  involved  has  been  already  decided  at  a  special 
term,  a  distinct  suit  being  an  irregular  mode  of  obtaining  a 
review  of  that  decision.  Where  the  party  has  a  sufficient 
remedy  in  an  action  for  trespass,  and  it  does  not  appear  that 
the  injary  is  irreparable,  an  injunction  ought  not  to  be  granted.** 

An  injunction  cannot  now  be  obtained  in  one  suit,  to  stay  the 
prosecution  of  another  in  the  same  court.  The  proper  course 
is  to  make  an  application  to  stay  proceedings  in  the  suit  which 
is  sought  to  be  stopped,  upon  the  usual  notice  to  the  plaintiff  in 
that  suit. — Dederick  v.  Hoysradt,  4  How.  350.  Such  applica- 
tion cannot  be  made  in  the  first  of  such  suits ;  it  can  only  be 
entertained  in  the  second,  on  motion  made  in  the  proper  dis- 
trict.— Farmers^  Loan  d  Trust  Co.  v.  Hunt,  1  C.  R.  (N.  S.)  1. 

An  injunction  will  not  be  granted,  on  a  complaint,  the  allega- 
tions in  which  are  all  verified  on  information  and  belief.  If 
nothing  is  sworn  to,  of  the  party's  own  knowledge,  that  would 
entile  him  to  an  injunction,  the  application  will  be  denied. — 
Jones  V.  Atterbury,  1  C.  R.  (N.  S.)  87.  See,  also,  Pomeroy  v. 
Hindmarsh,  below  cited. 

In  respect  to  the  subsidiary  injunction  in  respect  of  matters 
in  violation  of  the  plaintiff's  rights,  but  first  arising  during  the 
continuance  of  the  litigation ;  it  seems,  from  Hovey  v.  McOreay 
4  How.  31,  that  not  only  must  the  act  complained  of  necessa- 
rily be  shown  to  have  the  tendency  to  render  the  judgment 
ineffectual,  but  that,  in  strictness,  the  necessity  for  such  appli- 
cation must  arise  during  the  litigation.  If  existent  at  the  com- 
mencement of  the  suit,  it  can  only  be  properly  applied  for  as 
part  of  the  relief  sought  by  the  bill,  on  a  prayer  to  that  ef- 
fect, in  the  usual  form. 

In  Perkins  v.  Warren^  6  How.  341,  it  was  laid  down,  at 
general  Term,  that  an  injunction  of  this  last  nature  cannot  be 
granted,  when  the  act  sought  to  be  restrained  has,  in  fact,  been 
already  done.    It  was  likewise  held  that,  where  the  statements 
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on  which  sach  injunction  is  sought,  are  denied  on  oath  by  the 
defendant,  and  unsupported  by  other  evidence,  it  could  not  be 
maintained.  "  It  was  like  the  well  settled  equity  practice,  by 
which  an  injunction  is  dissolved,  if  the  whole  equity  of  the  com- 
plaint is  denied  by  the  answer.'' 

The  statements  as  to  the  acts  so  done,  and  in  respect  of 
which  a  subsidiary  injunction  is  sought,  must  be  positive,  and 
"facts  and  circumstances  should  be  shown,  so  that  the  court 
can  see  that  a  fraud  has  been  threatened,  or  is  about  to  be  per- 
petrated. This  must  be  made  to  appear  to  the  court,  by  the 
proper  proof,  and  not  by  mere  suspicion  or  belief.  Injunctions 
are  not  issued  upon  mere  information  and  belief." — Pomeroy  v. 
Hindmarshy  5  How.  437.  See,  also,  on  this  last  point,  JBoome  v. 
Webb^  3  How,  327 ;  1  C.  R.  114.  See,  likewise,  Jones  v.  AUer- 
bun/f  above  cited,  and  cases  to  the  same  effect,  under  the  heads 
of  Arrest  and  Attachment. 

No  case  appears  on  the  books,  directly  bearing  on  the  grant- 
ing of  an  extraneous  injimctionf  pendente  lite. 

The  following  cases  have  reference  to  the  subject  of  injunc- 
tions in  general,  without  regard  to  the  peculiar  form  of  appli- 
cation : 

-  In  Dillon  V.  Horny  5  How.  35,  9  L.  129,  an  injunction  and 
receiver  were  granted,  at  the  suit  of  a  general  creditor  of  in- 
solvent general  partners,  the  debt  not  being  denied. 

In  Saacall  v.  The  Madison  University^  8  Barb.  S.  C.  R.  174, 
1  C.  R.  (N.  S.)  170,  it  was  held  that  the  founders  of  an  institution, 
on  condition  of  its  being  located  in  a  specified  place,  might  obtain 
an  injunction  against  its  unauthorized  removal  to  another. 

In  Howard  v.  Henriquez,  3  Sandf.  S.  C.  R.  725,  an  injunction 
was  granted  to  restrain  the  defendants  from  making  use  of  the 
name  of  the  plaintiff's  hotel.  See,  also.  Stone  v.  Carlany  8 
3  C.  R.  67.  t 

In  McCrackan  v.  Ware,  8  Sandf.  S.  C.  R.  688, 1  C.  R.  (N.  &) 
215,  where  cross  suits  Jiad  been  instituted,  respecting  partnership 
property,  to  which  both  parties  clidmed  an  equal  right,  and  an  in- 
junction and  receiver  had  been  granted  in  one  suit,  it  was  held 
to  be  as  of  course  to  grant  the  same  remedy  in  the  other,  without 
special  cause  being  shown. 

An  injunction  will  not,  however,  be  granted  to  restrain  the  due 
use  of  partnership  property,  where  security  has  been  given,  and 
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no  abuse  of  such  property  is  to  be  apprehended. — Duvibat  y.  Jarvis 
8  Barb.  S.  C.  R.  88- 

Where  the  defendant  was  under  obligation  to  divide  the  produce 
of  a  farm  with  the  plaintiff  annually,  it  was  held  that  an  injunctioD 
to  restrain  the  former  from  dealing  with  the  property,  until  a  di- 
vision was  made,  was  improperly  granted,  there  being  no  allegation 
of  irresponsibility,  but  a  mere  fear  expressed  that  an  accurate  ac* 
count  would  not  be  kept — Newhury  v.  Newbury ^  6  How.  182 ;  10 
L.  O.  52 ;  1  C.  R.  (N-  S.)  409. 

An  injunction  cannot  be  obtained  by  a  single  member  of  a  class 
of  persons  having  a  common  interest  in  the  same  subject  matter,  in 
respect  of  an  injury  to  such  persons  as  a  class,  in  an  action  brought 
by  such  party  in  his  own  name,  and  for  his  individual  benefit. — 
Smith  V.  Lochwoodj  10  L.  0.  12. 

In  Harrison  v.  Newtoriy  9  L.  0.  847,  similar  principles  are  laid 
down ;  and  it  was  held  that  a  party  cannot  obtun  an  injunction  on 
grounds  of  the  injury  to  the  public,  nor  on  a  purpresture,  unless  the 
interest  of  the  people  imperatively  require  it.  A  private  injury 
must  be  shown.  It  was  also  held,  tiiat  to  warrant  an  injunction,  the 
plaintiff 's  interest  must  be  clear :  where  his  right  is  in  any  way  doubt- 
ful, the  court  will  not  enjoin,  unless  the  injury  be  clearly  irrepara- 
ble ;  nor  will  an  injunction  be  granted,  where  the  plaintiff  has  ac- 
quiesced, at  any  period,  in  the  injury  complained  of. 

In  the  same  case,  reported  9  L.  0.  811,  1  C.  R.  (N.  S.)  207^ 
it  was  held,  that  where  a  building  in  process  of  erection,  can  be  com* 
pleted  without  additional  injury  to  the  plaintiff,  a  temporary  in- 
junction will  not  be  maintained,  nor  will  an  injunction  be  granted, 
where  the  rights  of  the  parties  are  a  matter  of  doubt 

In  Bennett  v.  The  American  Art  Union  Company y  10  L.  0. 
«1S2,  the  following  propositious  are  laid  down  with  reference  to  the 
granting  of  injunctions ;  that  objections  to  the  right  of  a  plaintiff 
to  maintain  a  suit,  cannot  be  so  waived  by  the  consent  of  the  par- 
tieS)  as  to  deprive  the  court  of  the  power,  or  release  it  from  the 
duty  of  consideriog  them ;  that  a  plaintiff  is  never  entitled  to  an 
injunction  unless  it  is  apparent  that  he  has  some  interest,  whidi 
may  be  injuriously  affected  by  the  act  which  he  seeks  to  restrain, 
and  that,  where  the  plaintiff's  claim  arises  from  an  illegal  contract, 
to  which  he  was  a  voluntary  party,  the  maxim  ^^in  pari  deUck>j 
potior  est  conditio  defendeniis*^  will  apply,  and  his  complaint  must  be 
dismissed. 

In  Cure  v.   Crawford,  6  How.  298,  1  C.  R.  (N.  S.)  18,  the 
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powers  of  the  court  under  the  code,  in  relation  to  the  granting  of 
injnnctioDS,  are  asserted  in  the  strongest  and  widest  terms.  Thej 
now  extend,  it  was  held,  to  the  restraining  any  act  which  may  pro- 
dace  injury  to  the  plaintiff.  The  provisions  of  the  Revised  Sta- 
tutes, particularly  those  in  Vol.  2,  516,  Sec.  47,  in  conflict  with 
these  powers,  are  repealed  by  Sec.  468.  ^*The  inquiry  and  the 
only  one,  it  appears  to  me,''  says  the  learned  Judge  (Edmonds,) 
^^  which,  under  the  Code,  can  be  made,  is  whether  the  act  which  is 
sought  to  be  restrained  is  lawful  or  not''  The  question  on  that  par- 
ticular case,  was  as  to  the  provisions  of  the  Revised  Statutes  above 
referred  to,  which  enact  that  proceedings  to  remove  a  tenant,  shall 
not  be  stayed  or  suspended,  by  any  writ  or  order  of  any  court  or 
officer.  The  conclusion,  so  come  to,  was  contrary  to  the  expressed 
opinion  of  the  learned  Judge  himself,  in  Smith  v.  Moffat^  1  Barb. 
S.  C.  R.  65 ;  his  confidence  in  which,  he  said,  remained  unshaken, 
though  he  held  that  the  law,  as  there  laid  down,  was  repealed  by  the 
Code. 

In  Capet  v.  Parlcery  8  Sandf.  S.  C.  R.  662, 1  C.  R.  (N.  S.)  90, 
the  same  doctrine,  as  to  the  particular  point  in  question  in  Cure'v. 
Crawford^  was  enounced,  though  in  modified  terms.  It  was  held^ 
that  where  the  objection  lies  to  the  jurisdiction  of  the  justice  to 
proceed  in  the  matter,  or  where  fraud  is  shown,  (see  Jones  v.  Stuy- 
vesant^  note  3,  Sandf.. S.  C.  R.  page  665,)  an  injunction  may  be 
granted ;  the  same  view  being  held  as  in  Cure  v.  Crawford^  as  to 
the  virtual  repeal  of  the  section  immediately  in  question. 

In  Wordsivorih  v.  Lyon,  however,  5  How-  463, 1  C.  R.  (N.  S.) 
163,  the  decision  in  Cure  v.  Crawford  was  disapproved,  and  it  was 
held  that  an  injunction  cannot  be  granted  under  such  circum* 
stances.  The  act  of  3d  April,  1849,  gives  an  appeal,  and  provides 
for  a  stay  of  proceedings  thereon,  on  cases  of  this  nature,  and  the 
remedy  of  the  plaintiff  lies  under  that  act,  and  not  by  injunction. 
The  doctrines  as  to  repeal  of  the  provisions  of  the  Revised  Statutes^ 
as  laid  down  in  the  same  case,  were  also  controverted,  and  Smith  v. 
Moffat  maintained  to  be  still  good  law,  as  well  under  the  Code  as 
tmder  the  former  practice. 

In  Corning  v.  The  Troy  Iron  and  Nail  Factory,  6  How.  89,  1 
C.  R.  (N  S.)  405,  the  unlimited  doctrine  in  relation  to  the  powers 
of  the  court,  as  laid  down  in  Curey,  Crawford^  is  also  disapproved, 
^d  it  was  held  that  the  law  in  relation  to  injunction  is  not  mate- 
rially changed.  It  is  not  enough  for  a  plaintiff,  on  a  motion  for  a 
temporary  injunction,  to  show  that  the  continuance  of  the  acts 
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complained  of,  will  do  him  an  injorj* ;  he  must  also  show,  that  he 
will  be  entitled  to  final  relief  by  injunction.  The  question  there 
arose  as  to  the  obstruction  of  a  water  course,  which  was  held  to  be 
a  case  to  which  the  remedy  of  an  injunction  was  applicable,  and  it 
was  accordingly  granted,  on  modified  terms. 

The  questions  of  general  application,  in  relation  to  the  granting  or 
refusing  of  an  injunction  having  thus  been  considered,  the  mode  of 
application  for  that  purpose  remains  to  be  treated. 

That  application  may  be  made  as  follows,  under  sec.  220  : 

§  220.  The  injunction  may  be  granted  at  the  time  of  commencing 
the  action,  or  at  any  time  afterwards,  before  judgment ;  upon  its  ap- 
pearing ^satisfactorOy  to  the  court  or  judge,  by  the  afiidavit  of  the 
plaintiff,  or  of  any  other  person,  that  sufficient  grounds  exist  therefor. 
A  copy  of  the  affidavit  must  be  served  with  the  injunction. 

The  question  as  to  whether  a  verified  pleading  may,  or  may  not 
be  made  use  of  for  the  purpose  of  obtaining  or  dissolving  an  in- 
junction, has  been  made  the  subject  of  considerable  discussion;  and 
as  the  cases  in  relation  to  such  use,  have  a  general  bearing 
on  applications  for  both  purposes,  they  will  be  here  considered 
in  connexion.  The  point  as  to  how  far  statements  may  or  may 
not  be  inserted  in  a  complaint,  for  the  purpose  of  grounding  an  ap- 
plication for  an  injunction,  has  also  been  extensively  discussed,  and 
has  already  been  considered,  under  the  head  of  Pleading,  to  which 
therefore  the  reader  is  referred. 

A  pleading  merely  verified  on  belief  only,  under  the  form  pre- 
scribed by  the  Code  of  1848,  was  not  sufficient  of  itself  for  the 
purpose  of  either  application, — Benson  v.  Fashj  1  C.  R.  50; 
JRoome  v.  Webby  8  How.  327  ;  1  C.  R.  114 ;  the  application  must 
be  made  on  a  positive  affidavit.  In  the  latter  of  those  cases,  it 
was  held  that,  if  an  affidavit  were  annexed  to  the  complaint,  in  the 
form  of  the  jurat  by  which  a  bill  in  chancery  was  formerly  verified, 
it  would  be  sufficient,  and  would  make  the  complaint  part  of  &e 
affidavit  for  the  purpose  of  applying  for  an  injunction. 

In  Krom  v.  Hogan,  4  How.  225,  it  was  held  that  an  answer, 
verified  in  the  form  prescribed  by  the  present  Code,  was  sufficient, 
on  which  to  ground  a  motion  to  dissolve  an  injunction,  and  might 
be  treated  as  an  affidavit  in  all  respects ;  and  this  view  is  confirmed 
in  terms,  in  JSchoonmdker  v.  The  Protestant  JReformed  Dutch  Church 
o/Kingston,  5  How.  265. 

In  Milliken  v.  Cary^  however,  5  How.  272, 3  C.  R.  250,  the  con- 
trary proposition  was  mamtamed,  and  it  was  held,  that  a  verified 
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complaint  cannot  be  treated  aa  an  affidavit,  for  the  purposes  of  such . 
an  application.  ^^  The  terms  pleading,  and  affidavit,  said  the 
learned  Judge,  have  never  been  understood  as  synonymous.  The 
code  has  not  confounded  their  meaning,  or  abolished  their  use,  or 
given  them  any  new  definition.  I  don't  feel  at  liberty  to  sub* 
stitute  a  pleading,  as  the  foundation  of  an  order,  where  the  law 
has  expressly  required  an  affidavit.''  See,  also,  Ssrvoss  v.  JStan- 
nardy  2  C.  E.  66. 

This  opinion,  however,  stands  alone,  and  is  controverted  by  the 
subsequent  cases  of  Smith  v.  Beno^  6  How.  124 ;  1  C.  R.  (N.  S.) 
405 ;  and  Minor  v.  Terry,  6  How.  208  ;  1  C.  R.  (N.  S.)  884.  In 
the  last,  the  doctrine  upon  the  subject  is  stated  in  these  terms  : 
'^In  many  cases,  the  facts  are  so  stated,  that  no  additional  affidavit, 
beyond  that  verifying  the  complaint,  will  become  necessary,  ex- 
cept ^in  cases  where  the  plaintiff  cannot  swear  to  all  the  facts 
from  positive  knowledge.  In  such  a  case,  it  was  always  necessary 
to  have  the  affidavit^of  a  third  person.  It  seems  to  me  that,  where 
the  complaint  states  all  the  facts  necessary^to  lay  a  fouhdation  for 
the  injunction,  and  the  plaintiff  swears  to  this  positively,  it  is  too 
narrow  a  construction  of  the  code,  not  to  regard  tiie  complaint,  thus 
verified,  as  an  affidavit.  It  would  be  an  useless  act,  to  restate  all 
the  facts  of  the  complaint  over  again  in  the  form  of  an  affidavit, 
and  I  cannot  think  tiie  Legislature  intended  it  to  be  done."  The 
decision  in  Millihen  v.  Cbry,  is  there  characterized  as  "  founded 
on  too  great  a  refinement  in  the  construction  of  the  statute."  See, 
also,  Florence  v.  Bates,  2  Sandf,  S.  C.  K.  676  ;  2  C.  R.  110 ;  and 
Hascall  v.  Madison  University,  8  Barb.  S.  C.  R.  174  j  1  C.  R 
(N.  S.)  170. 

The  point  may  therefore  be  looked  upon  as  settled  by  prepon- 
derating authority,  that  a  fully- verified  pleading  may  be  used  as 
an  affidavit,  on  an  application,  either  to  obtain  or  dissolve  an  injunc- 
tion. It  must,  however,  be  directly  and  distinctly  sworn  to.  If 
not,  the  affidavits  of  third  parties  will,  as  heretofore,  be  necessary 
on  which  to  ground  the  application.  See  Smith  v.  Beno,  above 
cited. 

To  give  any  precedent  in  relation  to  the  affidavits  to  be  used  on 
a  motion  for  an  injunction,  would  of  course  be  impracticable.  The 
skeleton  form  of  an  order,  will  be  found  in  the  Appendix.  Of 
course,  the  terms  of  the  injunction  itself,  will  necessarily  depend 
upon  the  circumstauces,  and  the  relief  sought  in  each  particular 
case. 
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When  applied  for  at  the  ontset  of  the  action,  the  injonction  irill, 
of  course,  be  exparte,  without  any  notice  whatever  to  the  defendant, 
and  the  order  may  be  obtained  before  service  of,  and  may  accom- 
pany the  summons.  The  application,  it  would  seem,  may  also  be 
made  exparte^  after  the  defendant  has  appeared,  and  before  answer, 
unless  the  Court  prescribe  the  contrary,  as  to  which  see  hereafter. 

After  answer,  however,  the  injunction  is  no  longer  obtainable 
exparte^  but  notice  must  be  given,  either  in  the  usual  form,  or  by 
order  to  show  cause.  The  provision  for  this  purpose  is  thos  made 
by  sec.  221 : 

§  221.  An  injunction  shall  not  be  allowed  after  the  defendant 
shall  have  answered,  unless  upon  notice,  or  upqn  an  order  to  show 
cause ;  but,  in  such  case,  the  defendant  may  be  restrained,  until  the 
decision  of  the  court  or  judge,  granting  or  refasing  the  injunction. 

Where  the  injury  sought  to  be  prevented  is  in  actual  progress, 
the  order  to  show  cause,  with  an  interim  stay  of  proceedings,  will, 
of  course,  be  the  more  advisable  form  in  which  to  shape  an  appli- 
cation of  this  nature.  Where  the  injury  is  not  immediate,  notice 
in  the  ordinary  form  may  suffice. 

In  relation  to  the  proof  which  may  be  made  use  of  by  tiie  de- 
fendant, in  resisting  an  application  of  this  nature^  see  subsequent 
portion  of  the  chapter,  under  the  head  of  Motion  to  Vacate. 

Before,  however,  an  injunction  can  be  obtained  under  any  cir- 
cumstances, security  must  be  given  by*  the  applicant.  The  follow- 
ing is  the  provision  of  the  Code  on  the  subject,  as  contained  in 
sec.  222 : 

§  222.  Where  no  provision  is  made  by  statute,  as  to  security  upon 
aa  injunction,  the  court  or  judge  shall  require  a  written  undertaldng 
on  the  part  of  the  plaintiff,  with  or  without  sureties,  to  the  effect 
that  the  plaintiff  will  pay  to  the  party  enjoined,  such  damages,  not 
exceeding  an  amount  to  be  specified,  as  he  may  sustain  by  reason  of 
the  injunction,  if  the  court  shall  finally  decide  that  the  plaintiff  was 
not  entitled  thereto.  The  damages  may  be  ascertained  by  a  refer- 
ence, or  otherwise  as  the  court  shall  direct. 

The  above  provisions  are  generally  applicable  to  all  cases  where 
the  application  is  made  before  judgment,  and  supersede  the  provi- 
sions of  the  Revised  Statutes  in  relation  to  such  applications.  Another 
class  of  injunctions,  of  a  totally  different  nature,  is  provided  for, 
and  the  security  in  relation  thereto  prescribed,  by  art.  V.  title  11. 
chap.  I.  part  III.  of  the  Revised  Statutes,  2  R.  S.  188  to  191 ; 
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i.  e.y  those  by  which  proceedings  in  an  action  are  stayed,  after  judg- 
ment or  verdict.  In  these  cases,  the  amount  found  due  to  the 
plaintiff  for  debt  and  costs,  will  be  required  to  be  deposited  by  the 
party  applying,  in  addition  to  the  usual  surety  bond ;  with  power^ 
however,"  to  the  court  to  dispense  with  those  securities,  in  cases 
where  the  judgment  or  verdict  in  question  is  impeached  for  actual 
fraud. 

The  security  prescribed  by  the  provisions  of  the  Revised  Statutes 
must  still  be  taken,  in  all  cases  to  which  those  provisions  apply. 
Sec.  222  only  applies  to  cases  in  which  no  provision  is  made  by 
statute  relative  to  such  security.  In  all  others,  the  forms  of  the 
Revised  Statutes  must  be  complied  with. — Cbok  v.  Dickerson, 
2  Sandf.  S.  C.  R.  691.  In  the  same  case,  it  is  decided  that  a 
mere  failure  to  perform  a  promise,  is  not  such  a  fraud  as  will  author- 
ise a  judge  at  chambers  in  dispensing  with  the  deposit  and  seeuiiij  . 
above  referred  to. 

In  Sheldon  v.  AUerton,  1  Sandf.  Sup.  Court,  Rep.  700, 1  C.  R. 
98,  the  practice  in  the  superior  court,  in  reference  to  security  upon 
injunctions,  is  stated  as  follows : — 

1.  The  undertaking  under  this  section  (222),  must  be  approved 
and  filed  with  the  clerk  of  the  court. 

2.  In  general,  an  undertaking  wiU  be  required  on  an  order  re- 
straining the  defendant  temporarily,  in  connection  with  an  order  to 
show  cause. 

8.  The  plamtiff 's  own  undertaking  will  not  be  received,  unless 
he  justify  as  being  a  freeholder  and  householder,  and  worth  double 
the  sum  specified,  above  all  his  debts  and  liabilities. 

4.  A  surety,  when  one  is  required,  must  justify  in  like  manner. 

5.  A  plaintiff  residing  out  of  the  State,  must  give  a  resident 
surety,  to  obtain  an  injunction. 

The  form  of  an  undertaking  of  this  nature  will  be  found  in  the 
Appendix.  The  amount  specified  should  be  fixed,  with  reference  to 
the  value  of  the  matter  in  question,  and  must  be  sufficient.  Where 
the  sum  is  not  large,  it  may  be  prudent  to  insert  double  the  amount 
in  the  first  instance ;  but  the  whole  matter  rests  in  the  discretion  of 
the  judge,  who  may  fix  any  proportion  which  may  appear  reason- 
able to  him. 

In  the  event  of  the  injunction  being  finally  dissolved,  and  of  the 
defendant  being  entitled  to  damages  in  respect  of  its  original  grant* 
ing,  such  claim  must  be  asserted  by  action  in  the  ordinary  form. 
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The  leave  of  the  court  should  be  applied  ioTy  in  the  first  instance. 
See  Higgins  v.  Allen^  6  How.  80. 

Where  a  reference  has  been  obtained  as  to  the  amount  of  dam- 
ans by  reason  of  an  injunction,  the  report  must  be  confirmed  (by 
motion  at  special  term),  before  the  court  can  entertain  an  applica- 
tion to  prosecute  the  undertaking  given  upon  the  issuing  of  that 
injunction. — Oriffing  v.  /SZafe,  5  How.  205 ;  8  C.  R.  213- 

An  application  for  an  injunction,  whether  ex  parU  or  opposed, 
must  in  all  cases  be  grounded  upon  security,  as  above.  An  tx 
parte  applicatioD,  even  before  answer,  will  not,  however,  in  all 
oases  be  granted  as  of  course.  The  following  provision  to  the 
contrary  is  made  by  sec.  228 : — 

§  223.  If  the  court  or  judge  deem  it  proper  that  the  defendant,  or 
any  of  the  several  defendants,  shoxdd  be  heard  before  granting  the 
injunction,  an  order  may  be  made,  requiring  cause  to  be  shown,  at  a 
specified  time  and  place,  why  the  injunction  shoxdd  not  be  granted ; 
and  the  defendant  may  in  the  meantime  be  restrained. 

In  cases  where  the  plaintiff's  remedy  is  at  all  of  a  doubtful 
nature,  this  course  will,  in  all  probability,  be  adopted  by  the  court 
The  argument  on  the  merits  of  the  injunction  then  comes  on  in 
due  course,  on  the  return  of  the  order  to  show  cause,  but  an  interim 
restraint  should  not  be  forgotten  to  be  provided  for,  where  the  In- 
jury is  actually  existent 

On  service  of  an  order  of  this  nature,  copies  of  the  affidavits  on 
which  the  injunction  is  applied  for  should  be  served  with  it,  as  on 
an  ordinary  motion.  The  defendant  will  be  entitled  to  oppose  the 
granting  of  the  motion,  on  his  answer,  if  sworn  to,  and  likewise  on 
supplementary  affidavits ;  or  on  the  latter  alone,  if  thought  expe- 
dient, or  if  the  answer  be  not  ready.  If  new  matter,  in  avoidance 
of  the  plaintiff's  case,  be  set  up  by  the  answer  or  affidavits, 
the  plaintiff  will  be  entitled  to  introduce  affidavits  in  reply  to  such 
new  matter.  The  affidavits  in  question  must,  however,  be  strictly 
confined  to  such  new  matter.  If  the  answer  be  merely  responsive, 
it  cannot  be  contradicted  on  affidavit — Florence  v.  Batesy  2  C.  R. 
110;  2  Sandf.  S.  C.  R.  676. 

The  following  special  provisions  are  made  by  sec.  224,  in  relation 
to  the  granting  of  injunctions  against  corporations : — 

§  224.  An  injunction  to  suspend  the  general  and  ordinary  business 
of  a  corporation  shall  not  be  granted,  except  by  the  court,  or  a  judge 
thereof    Nor  shall  it  be  granted,  without  due  notice  of  the  applica- 
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iiou  iherefoT,  to  the  proper  officers  of  the  corporation,  except  where 
the  people  of  this  state  are  a  partj  to  the  proceeding,  and  except  in 
proceedings  to  enforce  the  liability  of  stockholders  in  corporations 
and  associations  for  banking  purposes,  after  the  first  day  of  January, 
one  thousand  eight  hundred  and  fifty,  as  such  proceedings  are  or 
shall  be  provided  by  law ;  unless  the  plaintiff  shall  give  a  written  un- 
dertaking, executed  by  two  sufficient  sureties,  to  be  approved  by  the 
court  or  judge,  to  the  effect  that  the  plaintiff  will  pay  all  damages, 
not  exceeding  the  sum  to  bo  mentioned  in  the  undertaking,  which 
such  corporation  may  sustain,  by  reason  of  the  injunction,  if  the 
court  shall  finally  decide  that  the  plaintiff  was  not  entitled  thereto. 
The  damages  may  be  ascertained  by  a  reference,  or  otherwise  as  the 
court  shall  direct. 

Where  an  injunction  is  granted  upon  notice,  a  motion  to  vacate 
or  modify  it,  will  not,  under  ordinary  circumstances,  be  granted ; 
though,  on  allegations  of  surprise,  fraud,  or  of  an  altered  state  of 
circumstances,  applications  of  this  nature  may  be  entertainable. 
Where,  however,  the  order  has  been  granted  ex  parte^  a  motion  to 
vacate  may  be  made  in  all  cases.  The  following  is  the  provision  of 
the  Code  upon  the  subject,  sec.  225  : — 

§  225.  If  the  injunction  be  granted  by  a  judge  of  the  court,  or  by 
a  county  judge,  without  notice,  the  defendant,  at  any  time  before  the 
trial,  may  apply,  upon  notice,  to  a  judge  of  the  court  in  which  the 
action  is  brought,  to  vacate  or  modify  the  same.  The  application 
may  be  made  upon  the  complaint,  and  the  affidavits  on  which  the 
injunction  was  granted,  or  upon  affidavits  on  the  part  of  the  defend- 
ant, with  or  without  the  answer. 

This  application  cannot  be  entertained  without  notice,  under  any 
circumstances.  Where  an  immediate  dissolution  is  sought,  an  or* 
der  to  show  cause  will  be  the  proper  form ;  where  time  is  not  so 
much  an  object,  an  ordinary  notice  will  suffice. 

The  law  as  to  the  circumstances. under  which  an  injunction  will 
or  will  not  be  maintained,  on  a  motion  to  vacate  or  dissolve  it,  is 
not  affected  by  the  code,  but  remains  substantially  as  under  the 
late  practice.  The  elementary  treatises  on  the  subject,  and  also  as 
to  injunctions  in  general,  should  accordingly  be  consulted,  the  pres- 
ent observations  being,  as  in  other  cases,  strictly  confined  to  the 
practice  under  the  recent  measure. 

In  Litchfield  v.  PeUon.  6  Barb.  S.  C.  R.  187,  it  was  held  that  a 
general  denial  of  fraud  by  a  defendant,  cannot  be  urged  success- 
fully against  an  order  for  an  injunction,  where  facts  are  admitted, 
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from  which  the  ootirt,  or  a  jarj,  may  properly  infer  a  frauduleitt 
intent.  The  injunction,  in  such  a  case,  should  be  retained  until 
final  judgment. 

Notwithstanding  the  provisions  of  sec  824,  lliat  an  order  made 
out  of  court,  without  notice,  may  be  so  vacated  or  modified  by  the 
judge  who  made  it,  a  motion  to  dissolve  an  injunction  cannot  be  thus 
made.  These  provisions  are  controlled  by  the  section  last  aboye 
cited,  under  which,  notice  is  requisite  in  all  cases. — iKBa  v.  H^ttrs- 
iy,  1  C.  R.  121. 

In  O^xym  v.  LdbdeUy  2  0.  R.  77,  it  was  considered  that,  on 
moving  to  dissolve  an  injunction  obtained  without  notice,  the  de- 
fendant must  furnish  proof  of  the  existence  of  the  suit,  and  of  the 
proceedings  in  it.  This  decision  is,  however,  distinctly  overruled 
by  Newbury  v.  Newbury^  6  How.  182, 1  0.  R.  (N.  S.)  409,  and  is 
clearly  at  variance  with  the  well-established  principle  that,  in  mo- 
tions grounded  upon  the  pleadings  or  proceedings  in  a  suit,  no 
formal  proof  of  their  existence  will  be  required.  Where  an  order 
is  taken  by  default,  such  formal  proof  may  possibly  be  requisite ; 
but,  where  the  opposite  party  appears,  it  is  clear  that  he  cannot 
properly  object,  and,  above  all,  to  the  reading  of  papers  actually 
served  by  himself.  See  Darrow  v.  Miller^  5  How.  247,  3  C.  R. 
241,  and  other  cases  cited  under  the  heads  of  Pleading  and  Mo- 
tions. 

The  motion  to  vacate  or  modify,  may  either  be  grounded  on  an 
alleged  defect  or  irregularity  in  the  plaintiff's  proceedings,  or  oo 
an  adverse  equity  set  up  by  the  defendant.  In  the  former  case, 
the  application  should  be  grounded  on  the  papers  served  by  the 
plaintiff,  and  on  them  alone.  Under  these  circumstances,  affida- 
vits will  be  inadmissible  on  either  part,  and  the  question  will  be 
brought  on,  on  those  papers,  and  on  the  notice  of  motion  or  order 
to  show  cause,  alone  without  any  counter  evidence. 

Under  ordinarycircumstances,  however,  the  application  for  the 
above  purpose  will  be  more  or  less  grounded  on  a  counter  case 
made  out  by  the  defendant,  which  case  may  be  presented,  on 
his  answer  and  affidavits  in  support,  or  on  either  standing  alone. 
The  following  provision  is  made  by  sec.  226,  in  relation  to  the 
rights  of  the  plaintiff  under  these  circumstances : 

§  226.  If  the  application  be  made  upon  affidavits  on  the  part  of 
the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the  same 
by  affidavits  or  other  proofs,  in  addition  to  those  on  which  the  iDJune- 
tion  was  granted. 
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In  Skrvoss  y.  Stanna/rd^  2  G.  R.  56,  it  was  held  that  where  a  de- 
fendant mores  to  dissolve  an  injonction,  on  complaint  and  answer 
alone,  the  plaintiff  cannot  introduce  affidavits  or  other  proofs  in  op- 
position, in  addition  to  those  on  which  the  injunction  was  granted. 
The  same  doctrine  was  held  in  Hartwell  v.  Kingsley^  2  C.  R.  101, 
2  Sandf.  S.  C.  R.  674,  and  further,  that  the  plaintiff's  reply  was 
equally  inadmissible  in  such  case.  See,  also,  Millikin  v.  Carey  and 
Benson  y.  Fash,  hefore  cited. 

The  principles  here  laid  down  are,  however,  in  direct  conflict 
with  those  in  Boome  v.  Webb^  Krom  v.  Hogan,  Hascall  v.  The 
Madison  University^  Florence  v.  Bates^  Smith  v.  Beno^  and  Minor 
v.  Terry ^  as  above  cited,  which  clearly  lay  down  the  doctrine  that, 
for  the  purposes  of  a  motion  of  this  nature,  a  duly  verified  plead- 
ing must  be  looked  upon  in  the  light  of  an  affidavit,  and  may  be  so 
read ;  and  that  it  is  competent  for  the  plaintiff  to  introduce  affida- 
vits on  his  part,  in  opposition  to  thQ  statements  contained  in  a 
pleading  so  made  use  of,  in  addition  to  those  on  which  the  injunc- 
tion was  granted ;  and,  that  such  is  the  case  seems  now  to  be  clearly 
settled. 

The  form  of  the  usual  notice  of  motion  to  vacate  an  injunction 
will  be  found  in  the  Appendix.  Where  a  modification  is  sought 
alone,  the  terms  of  the  notice  will  of  course  depend  upon  the  pecu- 
liar circumstances.  To  give  precedents  for  the  affidavits  to  be 
used  for  either  purpose,  would  be  clearly  impracticable. 

In  relation  to  the  effect  of  a  traverse  of  the  plaintiff's  case  by 
the  defendant,  where  the  matter  simply  rests  on  the  contending  affi- 
davits of  the  parties,  and  of  the  impossibilily  of  maintaining  a  pro- 
visional injunction  under  these  circumstance,  see  Perkins  v.  TTar- 
ren^  6  How.  341,  before  cited. 

An  order,  continuing,  modifying,  or  vacating  an  injunction,  or 
granting  one  on  notice,  is,  of  course,  reviewable  by  the  general 
Term.  It  cannot,  however,  be  carried  up  to  the  ultimate  tribunal, 
being  a  matter  exclusively  resting  in  the  discretion  of  the  court  be- 
low. See  Yandewater  v.  Kelsey^  3  How.  838 ;  2  C.  R.  3 ;  Selden 
v.  Vermilyay  I  Comst.  634 ;  3  How.  338, 1  C.  R.  110.  See,  also, 
Genin  v.  Tompkins^  1  C.  R.  (N.  S.)  415. 

If  the  injunction  be  vacated  or  modified,  a  copy  of  the  order 
must,  of  course,  be  served  by  the  defendant,  on  the  adverse  attor- 
ney.   If,  on  the  contrary,  the  application  be  refused,  or  omitted  to 
be  made,  the  injunction  remains  in  force  until  the  hearing  of  the  . 
cause,  when,  if  the  plaintiff's  right  to  continued  relief  of  this  na- 
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ture  be  made  out,  it  will  form  part  of  the  decree  to  be  made.  Of 
coarse,  a  decree  of  this  natare  finally  discharges  the  sureties  under 
sec.  222,  from  all  liability  under  their  undertaking. 

So  long  as  an  injunction  remains  in  force,  the  defendant  is  bound 
to  obey  it,  and  any  act  of  disobedience  on  his  part,  will  render  him 
liable  to  an  attachment  for  contempt,  in  the  usual  form,  as  under 
the  old  practice ;  and  no  application  to  vacate  or  modify  the  order 
can,  as  a  general  rule,  be  entertained,  whilst  he  is  under  the  opera- 
tion of  an  attachment  so  issued. 

In  Krom  y.  Hogan^  4  How.  225*  it  is  laid  down  with  reference 
to  this  subject,  1,  that  a  defendant  enjoined,  cannot  plead  that  he 
acted  by  the  authority  of  a  third  person,  though  alleging  that  such 
person  had  become  entitled  to  do  the  act  complained  8f,  as  a  defence 
against  an  application  for  an  attachment  against  him  for  disobe- 
dience ;  and,  2,  that  it  is  a  sufficient  answer  to  a  motion  to  vacate 
an  injunction  that  the  defendant  is  in  contempt  for  disobeying  it. 

In  Capet  v.  Parker^  8  Sandf.  S.  C.  R.  662,  1  C.  R.  (N.  S.)  90,% 
was  similarly  laid  down,  that  no  advice  of  counsel,  and  not  even  the 
declaration  of  the  judge  of  an  inferior  court,  can  justify  a  party  ip  dis- 
obeying an  injunction  order ;  and  if  he  does,  an.  attachment  will  issue. 
In  Grimm  v.  Orimm^  1  C.  R.  (N.  S.)  218,  it  was  held,  as  m 
Krom  V.  Hogauy  that,  where  an  injunction  has  been  granted  on  no- 
tice, and  disobeyed,  the  court  will  not  review  the  propriety  of 
granting  the  injunction  in  the  first  instance,  on  a  motion  for  an 
attachment  against  the  defendant.  If  the  original  order  wivs  eiro- 
neous,  he  should  have  appealed  from  it ;  but,  having  submitted  t& 
the  order  in  the  first  instance,  he  was  bound  to  obey  it. 

An  appeal  from  an  order  granting  an  injunction,  does  not  stay 
the  operation  of  the  injunction,  pending  the  appeal ;  notwithstand- 
ing which,  an  attachment  will  issue  to  punish  tiie  party  enjoined,  for 
any  violation  of  that  order  whilst  it  remains  unreversed. — Stone  v. 
Carlan^  2  Sandf.  S.  C.  R.  738 ;  8  C.  R.  108. 

The  case  of  Smith  v.  Austin^  1  C.  R.  (N.  S.)  137,  is,  to  a  cer- 
tain degree,  in  conflict  with  the  decisions  last  cited.  It  was  there 
held,  that  a  defendant  who  had  violated  an  injunction  order,  might 
yet  move  to  vacate  the  original  order,  on  the  ground  that  it  had 
been  improperly  made  in  the  first  instance.  This  conclusion  seems 
open  to  considerable  doubt,  and  to  be  overbalanced  by  the  weight 
of  authorities  to  the  contrary ;  but,  even  if  it  be  sound,  it  seems 
clear  that  a  defendant,  whilst  in  contempt,  cannot  move  to  vacate, 
on  any  other  ground  than  that  of  the  original  iijvalidity  or  irrego- 
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lari^  of  the  order;  and  that  to  submit  to  an  injnnelaon,  howeyer 
granted,  whilst  that  injunction  remains  unreversed,  is  the  only 
really  proper  or  prudent  course. 

In  Boss  Y.  Olussman,  3  Sandf.  S.  C.  R,  676, 1  C.  R.  (N.  S.)  91, 
although  the  Court  said  they  did  not  intend  to  decide  whether 
simply  confessing  a  judgment  was  a  violation  of  an  injunction,  re- 
straining a  debtor  from  disposing  of  his  property ;  it  was  held, 
that,  if  such  confession  be  made  with  the  intent  to  change  the  dis- 
position of  the  property  to  the  creditor's  prejudice,  and  has  that 
effect,  it  will  be  a  violation  of  the  injunction,  and  punishable  ac« 
cordingly.  The  defendant,  in  that  case,  was  accordingly  fined  in 
the  whole  amount  of  the  plaintiff's  claim,  with  costs,  counsel  fee, 
and  expenses,  and  was  committed  until  the  fine  was  paid. 
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The  provisions  of  the  Code  in  respect  to  this  important  remedy 
are,  in  their  general  spirit,  a  re-enactment,  or  rather  a  fusion,  of 
those  contained  in  different  portions  of  the  Revised  Statutes,  in  re* 
lation  to  the  remedies  thereby  granted  against  the  property  of 
foreign  corporations,  or  of  absconding,  concealed,  or  non-resident 
debtors,  though  with  several  most  important  modifications. 

The  statutory  provisions  on  the  former  subject  will  be  found  in 
art.  I.  title  IV.  chap.  VIII.  of  part  III.  sec.  15  to  86  inclusive  (2 
R.  S.  457  to  462) ;  and  those  as  to  the  latter  in  art.  I.  title  L 
chap.  V.  part  II.  (2  R.  S.  1  to  15).  See  also  art.  II.  of  the  same 
chapter  in  relation  to  debtors  confined  for  crimes. 

A  similar  remedy  exists  on  suits  in  justices*  courts.  See  2  R.  S. 
280  to  233.  See  also  Oolver  v.  Van  Valeriy  6  How.  102 ;  and 
Bennett  v.  Brown^  1  C.  R.  (N.  S.)  267.  The  machinery  in  rela- 
tion to  the  former  of  the  subjects  above  mentioned,  appears  to  have 
been  the  chief  guide  taken  in  the  framing  of  that  portion  of  the 
Code  now  under  consideration,  and  has  been  closely  followed,  the 
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necessary  changes  being  introduced,  to  make  those  provisions  appli- 
cable to  attachments  of  iwhateyer  natore. 

The  provisions  in  relation  to  attachments  againat  absent  or  ab- 
sconding debtors  are,  on  the  contrary,  for  the  most  part  swept 
away,  particularly  those  in  relation  to  the  management  of  the  pro- 
perty, when  seized,  by  trustees ;  and  those  under  which  aa  attadi- 
ment,  when  issued,  was  rather  a  proceeding  for  auJdng  a  debtor's 
property  available  for  his  creditors  in  general,  than  a  mode  of  ob- 
taining a  preferential  remedy,  by  means  of  superior  diligence  oa 
the  part  of  the  applicant  The  creditor,  under  the  Revised  Statutes, 
seized  for  the  benefit  of  his  class ;  under  the  Code,  his  remedy  is 
exclusive,  and  for  his  own  benefit  alone.  It  constitutes,  in  fact,  a 
species  of  anticipated  seizure  on  execution,  under  which  the  most 
diligent  attains  the  greatest  advantage.  See,  however,  the  case  of 
FroAer  v.  Gfreenhillj  as  cited  in  this  connection. 

The  provision  of  the  Code  defining  the  cases  in  which  this  remedy 
may  be  obtained,  is  contained  in  sec.  227,  and  runs  as  follows : — 

§  227.  In  an  action  for  the  recovery  of  money,  against  a  corpora- 
tion created  by  or  under  the  laws  of  any  other  state,  government,  or 
country,  or  against  a  defendant  who  is  not  a  resident  of  this  state,  or 
against  a  defendant  who  has  absconded  or  concealed  himself  as  here- 
inafter mentioned ;  the  plaintiff,  at  the  time  of  issuing  the  summons, 
or  at  any  time  afterwards,  may  have  the  property  of  such  defendsat 
attached,  in  the  manner  hereinafter  prescribed,  as  a  security  for  the 
satbfaction  of  such  judgment  as  the  plaintiff  may  recover. 

The  officers  to  whom  such  application  may  be  made,  and  the 
evi4ence  on  which  it  must  be  grounded,  are  thus  pointed  out  by 
sec.  228  and  229  :— 

§  228.  A  warrant  of  attachment  must  be  obtained  from  a  judge  of 
the  court  in  which  the  action  is  brought,  or  from  a  county  judge. 

§  229.  The  warrant  may  be  issued,  whenever  it  shall  appear  by 
affidavit,  that  a  cause  of  action  exists  agunst  such  defendant,  speciff- 
ing  the  amount  of  the  claim,  and  the  grounds  thereof,  and  that  the 
defendant  is  either  a  foreign  corporation,  or  not  a  resident  of  this 
state,  or  has  departed  therefrom  with  intent  to  defraud  his  creditors, 
or  to  avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
therein  with  the  like  intent. 

The  plaintiff  must  also  be  prepared  with  security  at  the  time  of 
such  application,  under  sec.  230,  as  under : 

§  230.  Before  issuing  the  warrant,  the  judge  shall  require  a  writ- 
ten undertaking  on  the  part  of  the  plaintiff,  with  sufficient  surety,  to 
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iho  effect,  that,  if  the  defendant  recorer  judgment,  the  plaintiff  will 
pay  all  costs  that  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment,  not  exceeding 
the  sam  specified  in  the  undertaking,  which  shall  be  at  least  two  hun- 
dred and  fifty  dollars. 

The  form  of  this  undertaking  will  be  found  in  the  Appendix.  It 
will  be  good,  even  if  made  in  the  form  of  a  penal  bond,  provided  it 
contain  the  conditions  here  required,  and  be  otherwise  regular. ;  and 
any  m^re  formal  defects  will  be  cured  by  amendment. — QmkUn  r. 
DtUcker,  5  How.  886 ;  1  C.  R.  (N.  S.)  49. 

The  warrant  of  attachment  is>  as  will  have  been  seen,  issuable 
against  the  property  of  foreign  corporations,  or  of  absent  or  ab- 
scondiDg  debtors ;  and  that,  either- at  the  time  of  issuing  the  sum- 
mons, or  at  any  time  afterwards. 

The  whole  of  these  provisions  were  first  inserted,  as  an  amend* 
ment  in  the  Code  of  1849. 

It  has  been  held  by  the  superior  court,  that  an  attachment  issued 
before  actual  service  of  the  summons  was  irregular. — V.  Fisher  r. 
Cfurtisy  2  Sand.  S.  C.  R.  660 ;  2  C.  R.  62.  This  conclusion  is 
grounded  upon  the  provision,  that  such  attachment  can  only  be 
issued  in  ^^  an  action,''  and  on  jurisdictional  views  as  regards  the 
limitation  of  the  powers  of  that  court,  to  cases  in  which  the  neces- 
sary conditions  as  to  residence,  or  service  within  its  limits,  have  been 
previously  performed.  As  regards  cases  in  the  supreme  court,  it 
seems  clearly  untenable,  as  it  nullifies,  in  effect,  the  provision  that 
an  attachment  may  be  granted  ^'  at  the  time  of  issuing  the  sum- 
mons." 

The  summons  must,  however,  be  actually  issued  at  the  time  of 
the  application,  or  the  court  will  not  have  jurisdiction ;  though  it 
is  not  necessary  to  state  that  fact  on  the  affidavits  on  which  the 
application  is  made,  provided  the  fact  be  so,  and  be  capable  of 
being  subsequently  shown. — Qmklin  v.  Dutcher^  6  How.  886 ;  1 
C.  R.  (N.  S.)  49. 

A  court  of  limited  jurisdiction  has  no  power  to  issue  an  attach- 
ment against  a  non-resident  debtor,  unless  such  debtor  have  been 
served  with  process  within  its  limits.  Where,  however,  a  resident 
debtor  absconds  or  conceals  himself,  and  the  application  is  made 
on  that  ground,  it  will  be  maintainable.  Fisher  v.  Oartis^  2  Sandf. 
S.  C.  R.  660,  2  C.  R.  62,  above  cited ;  Perry  v.  Montgomery^  2 
Sandf.  S.  C.  R.  661 ;  Ooh  v.  Kerr,  Id.  and  2  C.  R.  62  and  68 ; 
nor  inll  the  subsequent  appearance  and  answer  of  the  defendant 
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care  ike  defect,  as  regards  the  original  attachment  The  setting  it 
aside  under  this  last  state  of  cireumstaDces,  mil  not,  howeyer, 
prejadice  the  continuance  of  the  suit,  or  the  issuing  of  a  second  at- 
tachment— Chle  T.  Kerr,  above  cited.  The  above  decisions  wera 
in  relation  to  the  jurisdiction  of  the  superior  court  under  such  cir- 
cumstances. 

In  cases  of  attachment  against  foreign  corporations,  or  non- 
resident debtors,  the  supreme  court,  ezcept  in  the  instance  above 
mentioned,  will  be  the  more  convenient  forum  of  application ;  as  like- 
vrise  in  all  cases  where  the  attachment  is  sought  to  be  enforced  in 
more  than  one  county,  or  in  any  countj  out  of  the  limited  jurisdic- 
tion. 

The  summons  should  not  merely  be  issued,  but  it  should  also  be 
served,  either  collaterally  with,  or  as  soon  as  possible  after  the 
application.  An  order  for  publication  will,  for  the  most  part, 
afford  the  proper  course  to  be  pursued  in  this  respect,  and  such 
order  may  be  applied  for  simultaneously  with  the  attachment,  and, 
vnless  under  special  circumstances,  upon  the  same  affidavits,  the 
additional  facts  necessary  to  ground  an  order  for  publication  being 
shown  upon  them;  see  this  subject  heretofore  considered  under 
the  head  of  Summons ;  or,  if  thought  advisable,  additional  or  sepa- 
rate affidavits  may  be  used. 

In  Halbert  v.  The  Hope  Mutual  Lisuranoe  Company j  4  How. 
275,  affirmed  on  appeal,  4  How.  415,  service  on  the  president  of  a 
foreign  corporation,  temporarily  within  the  state,  was  held  to  Ibe 
good  service,  and  to  affi}rd  sufficient  notice  to  such  corporation,  that 
proceedings  were  about  to  be  instituted  against  its  property.  Ser- 
vice on  a  managing  agent  of  such  a  corporation  within  the  state, 
will  be  good,  but  void,  if  made  on  a  special  agent  with  limited 
power  only. — Brewster  v.  The  MuJiigan  Central  Railroad  Cbw- 
pany^  5  How.  183 ;  3  C.  R.  215.  In  a  case  of  this  last  descrip- 
tion, therefore,  an  order  for  service  by  publication  will  be  essential. 

In  Hemstein  v.  Mathewson^  5  How.  196,  3  C.  R.  119,  it  was 
held  that,  ^'  in  an  action  for  wrong,  against  a  non-resident  defend- 
ant, an  attachment  might  be  issued,  and  the  defendant's  property 
levied  under  it,''  in  tort,  as  well  as  in  contract  \  but  that,  in  the 
former  case,  unless  the  defendant  could  be  personally  served  or 
voluntarily  appeared  in  the  suit,  the  plaintiff  had  no  remedy,  because 
•service  by  publication  could  not  be  made  in  such  an  action ;  and,  if 
such  service  fail  to  be  made,  it  will  be  proper  to  dischaige  tbe 
attachment,  because  it  could  be  of  no  avail  to  the  plaintiff,  nnleaa 
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the  defendant  Tolontaril J  appears.  This  defect  is  cured  by  the 
last  amendment,  under  which,  service  by  publication  is  now  admis- 
sible in  all  cases.  Where,  however,  such  an  order  cannot  be  ob^ 
tained,  and  yet  personal  service  cannot  be  made,  the  principle  here 
laid  down  might  apply ;  and,  after  a  reasonable  time  allowed,  an 
attachment,  unaccompanied  or  not  followed  up  by  service  of  the 
summons,  might  be  held  to  be  no  longer  maintainable. 

Where  a  party,  originally  a  resident  in  the  state,  had  afterwards 
tfnigrated  to  Indiana,  and,  having  returned,  was  living  in  his  father* 
in-Iaw^s  family  in  New  York,  looking  out  for  an  opportunity  to  get 
into  bvsiness,  but  as  yet  undetermined  where  he  should  finally 
settle ;  the  court,  both  at  special  and  in  general  Term,  decided  that 
he  was  a  non-resident  within  the  meaning  of  the  foregoing  section, 
and  refused  to  discharge  an  attachment  issued  against  his  property. 
— Burrows  v.  Miller,  4  How.  849. 

A  non-resident  plaintiff  labors  under  no  disability  in  this  re- 
spect, but  may  apply  for  and  obtain  an  attachment  under  the. 
Code,  in  the  same  manner  as  if  he  were  a  resident ;  thougb,  it 
seems,  the  law  was  otherwise  under  the  Revised  Statutes. — Beady 
T.  Bewart,  1  C.  R.  (N.  S.)  297. 

The  same  case  is  also  authority  that  an  attachment  is  issuable 
against  property  of  a  non-resident  debtor  within  the  state,  although 
botii  the  parties  reside,  and  the  cause  of  action  arose,  in  another 
state. 

An  attachment  against  partnership  property,  was  held  to  have 
been  regularly  issued  as  against  non-re6ident  partners,  and  a  levy 
under  it  sustained,  although  one  of  the  members  of  the  firm  was 
resident  within  the  state,  and  had  been  there  served  with  process. 
— Brewster  v.  Hbnigsbergery  2  C.  R.  60. 

In  Baird  r.  Walker^  1  C.  R.  (N.  S.)  329,  an  attachment  issued 
against  a  non-resident  partner,  was  likewise  maintained. 

This  remedy  cannot,  however,  be  maintained  against  the  pro- 
perty of  a  joint  debtor  who  has  not  been  served  with  process,  on  a 
judgment  obtamed  agamst  the  partnership,  by  service  on  another 
of  its  members.  An  action  must,  in  such  case,  be  duly  commenced 
against  him  personally,  grounded  on  a  proper  statement  of  the  cir- 
cumstances, and  not  on  the  jadgment  alone. — Oakley  v.  AsptnwaU^ 
4  Comst.  513.    See,  also,  10  L.  0.  79. 

The  issuing  of  an  attachment  is  a  sufficient  commencei&Qient  of  a 
suit,  for  the  purpose  of  conferring  jurisdiction,  and  an  action,  so 
commenced,  will  not  be  defeated  by  the  subsequent  death  of  the 
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defendant  before  ihe  expiration  of  an  order  for  pnblicfttion,  bat 
may  be  continued  against  his  representatives. — Moore  y  Thayer^ 
6  How.  47 ;  3  C.  R.  176. 

The  skeleton  form  of  an  affidavit  on  which  to  gromid  an  applica- 
tion for  an  attachment,  will  be  found  in  the  Appendix.    The  state- 
ment of  facts  will,  of  course,  Vaiy  according  to  the  circaniBtances. 
It  must  be  clearly  shown  upon  such  affidavit,  1st.  That  a  cause  of 
action  exists,  specifying  the  amount  and  grounds  of  claim ;  and 
2d.  That  the  defendant  comes  within  some  one  or  more  of  the  difiear- 
ebt  categories  pointed  out  in  section  229.    The  chapter  on  summons, 
and  the  cases  diere  cited  in  relation  to  the  analogous  remedy  of  ser- 
vice by  publication,  may  be  advantageously  referred  to,  as  regards 
the  preparation  of  these  affidavits.     Of  course  the  utmost  care 
must  be  taken,  and  the  terms  of  the  statute  must  be  throughoat 
strictly  complied  with,  or  jurisdiciion  will  not  be  conferred.   A 
mere  allegation  in  the  words  of  the  statute  will  not  suffice,  facts 
must  be  stated  in  all  cases. — ^V.  Frost  v.  WilhiTd^  9  Barb.  440, 
and  other  cases  to  that  effisct,  cited  in  the  preceding  chapters. 

In  Oonhlin  v.  Butcher ^  6  How.  886, 1  C.  R.  (N.  S.)  49,  it  was, 
however,  held  to  be  the  rule  that,  ^^  if  enough  is  set  forth  in  the 
affidavit,  to  call  upon  the  officer  for  the  exercise  of  his  judgment 
upon  the  weight  and  importance  of  the  evidence,  it  is  sufficient  It 
is  only  where  there  is  a  total  want  of  evidence  upon  some  essential 
point,  that  the  officer  will  fail  to  acquire  jurisdiction,  (4  Hill  602, 
20  Wendell,  77.)" 

In  St.  Araant  v.  De  Betixedcm^  3  Sandf.  S.  C.  R.  708, 1  C.  R- 
(N.  S.)  104,  the  general  requisites  of  the  affidavit  on  which  an 
attachment  may  be  obtained,  are  thus  stated  by  the  general  Term 
of  the  superior  court.     "  We  consider  it  proper,  in  a  remedy  of  so 
grave  a  character  as  this ;  the  attachment,  in  effisct,  tying  up  the 
entire  property  of  a  party  pending  a  suit,  that  the  affidavit  upon 
which  the  proceeding  is  authorized,  should  be  explicit,  and  made  in 
general  upon  positive  knowledge  of  the  deponents,  so  far  as  to 
establish  z,  prima  fade  case.    In  general,  there  is  no  difficulty  in 
obtaining  the  affidavits  of  the  persons  who  give  the  information  on 
which  the  plaintiff  desires  to  proceed;  and,  when   such  affidavits 
cannot  be  obtained,  from  the  peculiar  circumstances  of  the  case, 
those  circumstances  must  be  stated  with  all  the  grounds  of  suspi- 
cion, so  as  to  satisfy  the  judge  that  the  facts  exist  on  which  the 
attachment  is  sought,  and  that  the  plaintiff  has  produced  the  best 
evidence  in  his  power  to  establish  ti^em." 
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See  this  subject  fnlljr  considered  in  the  previous  chapters  of  this 
portion  of  the  work,  under  the  analogous  heads  of  Arrest  and  In- 
junction. 

In  Camman  v.  Tompkins^  1  C,  R.  (N.  S.)  12,  and  Oilbert  v. 
Tomphim,  1  C.  R.  (N.  S.)  16,  the  same  principle  is  thus  laid 
down  :  that  "  The  grounds  of  the  belief  of  the  party  must  be  set 
out,  so  that  the  judge  who  issues  the  warrant  may  have  such  belief, 
and  the  court  may  be  able  to  determine  whether  it  be  well  grounded." 
In  Morgan  y.  Avery,  7  Barb.  S.  C.  R.  656,  2  C.  R.  91,  afllrmed 
on  appeal,  2  C.  R.  121,  the  law  as  to  the  statements,  which  will 
suffice  to  establish  that  the  defendant  has  departed  with  intent  to 
defraud  his  creditors,  or  to  avoid  service  of  a  summons,  is  laid  down 
as  follows.     It  is  not  necessary  that  such  departure  should  have 
been  made  by  the  defendant  secretly,  as  under  the  Revised  Stat- 
utes :  ^^  If  he  have  departed  ever  so  openly,  it  will  be  enough,  if  the . 
required  intent  is  made  out."     After  stating  the  facts  of  the  case, 
which  showed  that  such  departure,  in  that  instance,  was  not  secret, 
but  was  nevertheless  made  under  circumstances  of  considerable 
embarrassment,  and  some  suspicion,  the  learned  judge  proceeds  as 
follows  :  ^^  I  repeat  that  no  imputation  of  an  intent  to  defraud  his 
creditors  necessarily  follows  from  the  facts  of  the  case,  nor  is  it 
necessary  to  cast  any  such  imputation,  in  order  to  sustam  the 
attachment." 

'^  If,  finding  himself  irretrievably  involved,  so  that  his  failure 
must  soon  happen,  he  has  desired  to  be  out  of  the  way  of  his  cred- 
itors at  the  time  it  should  happen,  although  he  had  left  all  his 
property  behind  him,  and  although  he  was  desiring  to  get  into 
other  business,  whereby  he  might  ultimately  retrieve  his  affairS} 
the  inference  may  very  properly  be  drawn,  that  he  departed  the 
^:  state  with  intent  to  avoid  the  service  of  a  summons.  Such,  at  all 
V  events,  seems  to  me  to  be  the  highest  probability  in  this  case,  and 
'f  I  cannot,  therefore,  feel  myself  warranted  in  settmg  aside  the 
i^        attachment  as  improvidently  issued." 

Ir'  In  the  superior  court,  however,  a  more  restricted  view  is  taken 

i^  as  to  the  propriety  of  granting  this  species  of  remedy,  and,  under 
f^'  very  similar  circumstances  to  those  reported  in  Morgan  v.  Avery^ 
^  an  attachment  has  been  refused,  but  an  order  for  service  by  pub* 
i'  lioation  granted,  on  an  application  for  both  remedies  on  the  same 
i^      affidavits. 

In  Camman  v.  Tomphins,  1  C.  R.  (N.  S.)  12,  the  law  on  the 
sabject  of  concealment  of  a  defendant,  is  laid  down  in  eztenao. 
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The  defendant,  in  that  oaae,  after  his  insoWenoy  became  manifeet, 
had  remained  out  of  the  way  a  few  hours,  until  he  had  succeeded 
in  completing  a  disposition  of  his  property  without  molestation 
(torn  his  creditors,  and  then  returned  to  his  house,  and  delivered 
himself  up  to  an  officer  who  held  a  warrant  to  arrest  him.  The 
learned  judge  held  that  this  was  a  sufficient  concealment  to  bring 
the  case  within  the  provisions  of  this  chapter.  ^^  It  is  not  neces- 
sary that  a  summons  should  have  been  issued,  and  an  ineffectual 
attempt  to  serve  it  made.  It  was  enough,  if  the  party  intentionally 
so  disposed  of  himself  that  one  could  not  have  been  served."  ^'  It 
is  concealment,  to  avoid  the  service  of  process,  no  matter  whether 
for  an  hour,  a  day,  or  a  week ;  no  matter  whether  with  a  view  to 
defraud  creditors,  or  merely  to  have  time  to  make  a  disposition, 
lawful  or  otherwise,  of  his  property,  before  his  creditors  got  at  him. 
It  is  placing  himself  designedly,  so  that  his  creditors  cannot  reach 
him  with  process ;  and  that,  it  seems  to  me,  is  clearly  the  oonceal- 
ment  which  the  statute  contemplates." 

In  Oilbert  v.  Tompkins^  1  C.  R.  (N.  S.)  p.  16,  where  the  de- 
fendants had,  in  their  affidavits,  stated  the  facts  on  which  they 
applied  for  an  attachment,  but  had  drawn  a  wrong  conclusion  from 
those  facts,  inferring  that  the  defendant  had  departed  the  8tate» 
whereas  he  had  actually  concealed  himself  within  it,  the  attachmiait 
issued  on  those  affidavits  was  sustained,  as  being  warranted  by  tha 
facts  theoliSelyeSi  without  the  inference. 

The  affidavits  and  security  being  prepared,  application  should  be 
made  to  a  judge,  or  county  judge,  as  above  prescribed,  for  a  war- 
rant of  attachment.  The  form  of  this  document  is  prescribed  by 
sec.  281,  as  follows : 

§  23L  The  warrant  shall  be  directed  to  the  sheriff  of  any  oowntj 
in  which  property  of  such  defendant  may  be,  and  shall  require  Urn 
to  attach  and  safely  keep  all  the  property  of  such  defendant  within 
his  county,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
plaintiff's  demand,  together  with  costs  and  expenses.  The  amount 
of  which  must  be  stated  in  conformity  with  the  complaint,  together 
with  costs  and  expenses.  Several  warrants  may  be  issued  at  the  same 
time,  to  the  sheriff  of  different  counties. 

See  Appendix  for  form. 

In  Oamman  y.  Tompkins^  1  0.  R.  (N.  S.)  12,  it  was  held  that 
flie  warrant  is  process  in  the  progress  of  the  cause,  and  must,  as 
such,  be  issued  in  the  ordinary  form,  and  under  the  seal  of  the 
court.    The  allowance]  of  the  judge  is  necessary  to  warrant  its 
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iflsdng)  but  the  usual  law  stationera'  form,  in  which  such  attachment 
is  treated  as  process  running  in  the  name  of  the  judge,  and  signed 
by  him,  is  wrong*  An  amendment  was,  however,  allowed.  These 
directionB  must  therefore  be  strictly  followed  in  all  cases,  the  judge's 
allowance  being  first  obtained,  and  the  paper  afterwards  sealed  in 
the  clerk's  oflSce  in  the  ordinary  form.  If  more  than  one  warrant 
is  required,  duplicates  should  be  prepared,  and  the  judge's  signature 
and  seal  of  the  court  obtained  thereto. 

The  warrant,  when  obtained,  must  be  lodged  with  the  sheriff  of 
the  county,  the  affidavits  on  which  it  was  issued  being  filed  with  the 
clerk  of  the  court. 

The  duties  of  the  sheriff  thereon,  are  thus  prescribed  by  sections 
232  to  236,  inclusive. 

§  232.  The  sheriff  to  whom  such  warrant  of  attachment  is  directed 
and  delivered,  shall  proceed  thereon  in  all  respeots,  in  the  manner 
required  of  him  by  law  in  case  of  attachments  against  absent  debtors ; 
shall  make  and  return  an  inventory,  and  shall  keep  the  property 
seized  by  him,  or  the  proceeds  of  such  as  shall  have  been  sold,  to 
answer  any  judgment  which  may  be  obtained  in  such  action  ;  and 
shall,  subject  to  the  direction  of  the  court  or  judge,  collect  and  re- 
oeive  into  his  possession  all  debts,  credits,  and  effects  of  the  defend- 
ant. The  sheriff  may  also  take  such  legal  proceedings,  either  in  his 
own  name  or  in  the  name  of  such  defendant,  as  may  be  necessary  for 
that  purpose,  and  discontinue  the  same,  at  such  times  and  on  sueh 
terms  as  the  court  or  judge  may  direct. 

§  233.  If  any  property  so  seized  shall  be  perishal^Ie,  or  if  any  part 
of  it  be  claimed  by  any  other  person  than  such  defendant,  or  if  any 
part  of  it  consist  of  a  vessel,  or  of  any  share  or  interest  therein,  tha 
same  proceedings  shall  be  had  in  all  respects,  as  are  provided  by  law 
npon  attachments  against  absent  debtors. 

§  234.  The  rights  or  shares  which  such  defendant  may  have  in  the 
stock  of  any  association,  or  corporation,  together  with  the  interest 
and  profits  thereon,  and  all  other  property  in  this  state  of  such  de- 
fendant, shall  be  liable  to  be  attached  and  levied  upon  «and  sold  to 
satisfy  the  judgment  and  execution. 

§  235.  The  execution  of  the  attachment  upon  any  such  rights, 
shares,  or  any  debts  or  other  property  incapable  of  manual  delivery 
to  the  sheriff,  shall  be  made  by  leaving  a  certified  copy  of  the  war- 
rant of  attachment  with  the  president  or  other  head  of  the  associa* 
tion  or  corporation,  or  the  secretary,  cashier,  or  managing  agent 
thereof,  or  with  the  debtor  or  individual  holding  such  property,  with 
a  notice  showing  the  property  levied  on. 
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§  236.  Whenever  the  sheriff  shall,  with  a  warrant  of  attaehment,  or 
execution  against  the  defendant,  apply  to  such  officer,  debtor,  or  indi- 
vidaal,  for  the  purpose  of  attaching,  or  levying  upon  such  property, 
such  officer,  debtor,  or  individual,  shall  furnish  him  with  a  certificate 
under  his  hand,  designating  the  number  of  rights  or  shares  of  the  de- 
fendant in  the  stock  of  such  association  or  corporation,  with  any  divi- 
dend, or  any  incumbrance  thereon,  or  the  amount  and  description  of 
the  property  held  by  such  association,  corporation,  or  individual,  for 
the  benefit  of,  or  debt  owing  to  the  defendant.  If  such  officer,  debtor, 
or  individual  refuse  to  do  so,  he  may  be  required  by  the  court  or 
judge  to  attend  before  him,  and  be  examined  on  oath  concerning 
the  same,  and  obedience  to  such  orders  may  be  enforced  by  attach- 
ment. 

The  statutory  provisions,  under  the  law  in  cases  of  attachment 
against  absent  debtors,  will  be  found  as  above,  at  2  K*  S.  1  to  16 
inclusive.  See,  also,  the  works  on  the  old  practice,  in  relation  to 
the  proceedings  under  these  provisions,  which  are  essentially  the 
same  as  those  under  the  Revised  Statutes,  with  this  exception,  that 
the  machinery  of  trustees,  as  thereby  provided,  is  now  swept  away, 
and  the  sheriff  alone  acts  in  the  matter. 

Where  legal  proceedings  may  be  necessary,  under  the  provisions 
of  sec.  232,  the  same  may  be  prosecuted  by  the  plaintiff  himself, 
if  thought  advisable,  under  tiie  following  power,  conferred  by 
sec.  238: 

§  238.  The  actions  herein  authorized  to  be  brought  by  the  sheriff, 
may  be  prosecuted  by  the  plaintiff,  or  under  his  direction,  upon  the 
delivery  by  him  to  the  sheriff  of  an  undertaking  executed  by  two 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will  indemnify  the 
sheriff  from  all  damages,  costs  and  expenses'on  account  thereof,  not 
exceeding  two  hundred  and  fifty  dollars  in  any  one  action.  Such 
sureties  shall,  in  all  cases,  when  required  by  the  sheriff,  justify,  by 
making  affidavit  that  each  is  a  householder,  and  worth  double  the 
amount  of  the  penalty  of  the  bond,  over  and  above  all  demands  and 
liabilities. 

The  sheriff,  having  thus  seized  upon  all  the  available  property  of 
the  defendant,  holds  it  in  deposit,  to  abide  the  event  of  tbe  suit,  the 
plaintiffs  lien  taking  precedence  of  any  subsequent  'process  lodged 
with  him. 

In  Frost  v.  WiUardy  9  Barb.  S.  C.  R.  440,  an  attachment, 
issued  against  goods  in  the  hands  of  third  parties,  who  had  a  claim 
to  property  in  part  thereof,  and  a  lien  on  the  remainder  for  ad- 
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vaiices,  was  held  to  have  been  bad  as  against  those  parties,  and 
that  they  were  entitled  to  recover,  to  the  full  extent  of  their  lien. 

It  is,  however,  competent  for  the  defendant,  at  any  period  during 
the  pendency  of  the  action,  to  appear  and  apply  for  a  discharge  of 
the  attachment,  on  giving  security  to  the  plaintiff.  The  provisions 
of  the  Code  in  this  respect,  are  contained  in  sections  240  and  241, 
which  run  as  follows : 

§  240.  Whenever  the  defendant  shall  have  appeared  in  such  action, 
he  may  apply  to  the  officer  who  issued  the  attachment,  or  to  the 
court,  for  an  order  to  discharge  the  same,  and,  if  the  same  be  granted, 
all  the  proceeds  of  sales  and  moneys  collected  by  him,  and  all  the 
property  attached  remaining  in  his  hands,  shall  be  delivered  or  paid 
by  him  to  the  defendant  or  his  agent»  and  released  from  the  attach* 
ment. 

§  241.  Upon  such  an  application,  the  defendant  shall  deliver  to 
the  court  or  officer  an  undertaking,  executed  by  at  least  two  sureties, 
resident  and  freeholders  in  this  state,  approved  by  such  court  or  offi- 
cer, to  the  effect  that  the  sureties  will,  on  demand,  pay  to  the  plain- 
tiff j  the  amount  of  the  judgment  that  may  be  recovered  against  the 
defendant  in  the  action,  not  exceeding  the  sum  specified  in  the  under- 
taking, which  shall  be,  at  least,  double  the  amount  claimed  by  the 
plaintiff  in  his  complaint. 

The  application  for  this  purpose  must  be  made  on  the  usual  notice, 
and  a  copy  of  the  nndertiJcing  should  be  served  with  tiie  notice  or 
order  to  show  cause.  Where,  however,  the  attachment  has  been 
obtained  upon  a  false  statement,  it  seems  the  court  will  not  require 
the  security  here  prescribed,  on  moving  to  discharge  it — JKiUian  v. 
Washington,  2  C.  R.  78.  The  attachment  had  there  been  ob* 
tained  on  the  ground  of  non-residence,  and  the  defendant  applied 
to  discharge  it,  on  the  ground  that  he  was  in  fact  a  resident,  under 
which  circumstances  the  court  ordered  a  reference,  under  subdivi- 
sion 3  of  section  271)  to  ascertain  the  fact,  without  requiring  any 
undertaking  to  be  given. 

In  CorMin  v.  Dutcher,  5  How.  386, 1  C.  R.  (N.  S.)  49,  it  was 
held  by  the  general  Term  of  the  6th  district,  in  direct  opposition  to 
Morgan  v.  Avery ^  that  additional  affidavits  cannot  be  read  on  either 
side,  on  a  motion  to  set  aside  an  attachment.  It  cannot  be  set 
aside  at  special  term,  except  for  irregularity  ab  initio.  The  de- 
fendant has  only  *^  two  modes  of  getting  rid  of  it,  where  it  has 
been  improvidently  granted:  1.  By  applying  to  the  judge  to 
vacate  his  own  order,  seo*  324.    2.  By  appeal  to  the  general 
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Term,  tinder  sec.  849,  subdivision  1.  But,  in  neither  mode,  can  op- 
posing affidavits  be  used  by  the  defendant,  nor  can  additional  affi- 
davits be  used  bj  the  plaintiff.  In  this  case,  the  defendant  has 
pursued  neither  of  these  modes,  and  is  without  remedy." 

'*  The  Code,  in  allowing  the  process,"  says  the  learned  judge  in 
a  previous  part  of  his  decision,  '^  evidently  intended  it  in  the  nature 
of  bail,  and  the  defendant  can,  at  any  time  before  final  judgment, 
get  the  property  discharged,  by  giving  an  undertakmg  for  the  pay- 
ment of  any  judgment  which  may  be  recovered ;  sec.  240^  241. 
The  entire  omission  of  any  other  mode  of  discharging  the  attach- 
ment, is  quite  conclusive  that  the  legislature  did  not  intend  that 
conflicting  affidavits  should  be  received  for  that  purpose,  especially 
as  the  legifilature  carefully  provide  for  the  reeepti<«  of  such  affi- 
davits, in  two  of  the  provisional  remedies  in  this  same  Code ;"  and 
sec  201  and  205,  relative  to  arrest,  and  225  and  226,  to  injunction, 
are  then  cited. 

The  decision  in  Morgan  v.  Avery ^  above  cited,  is,  however,  in 
distinct  opposition  to  these  views,  and  has  also  the  additional 
authority  of  being-confirmed  by  the  general  Term.  The  power 
of  the  special  term  to  entertain  a  motion  testing  the  propriety  of 
issuing  an  attachment,  is  there  distinctly  asserted  ;  and  it  is  as  dis- 
tinctly held  that,  on  such  an  application,  the  plaintiff  will  be 
allowed  to  introduce  additional  affidavits,  and  that,  not  merely  in 
answer  to  those  of  the  defendant,  but  also  in  support  <^  the  origi- 
nal attachment ;  this  view  being  grounded  on  the  fact,  that  attach- 
ment; is  in  the  nature  of  process,  and  as  8uch>  controllable  by  the 
court  in  all  respects. 

In  Camman  v.  Tompkins^  and  Gilbert  v.  Tompkins^  1 C.  R« 
(N.  S.)  12  &  16,  the  same  conclusion  is  maintained,  and  it  was 
distinctly  held  that,  where  the  defendant  moves  to  discharge  the 
attachment  on  affidavits,  counter  affidavits  may  be  used  by  the 
plaintiff  to  support  his  case.  **  It  is  only  when  such  a  motion  is 
made  on  the  original  affidavits  alone,  that  the  plaintiff  is  pre- 
ciuded  from  strengthening  his  case  by  amendments  or  ad- 
ditions." 

In  SU  Jlmant  v.  Beixcedan,  3  Sandf.  S.  C.  R.  703, 1 C.  R.  (N.  S.) 
104,  the  general  Term  of  the  superior  court  fully  confirmed  the 
authority  of  Morgan  v.  ^very  on  these  points,  and  stated,  that 
*U hey  entertain  no  doubt  as  to  the  right  to  introduce  supple- 
mental affidavits.  The  cases  under  the  Code  are  different  from 
those  which  have  arisen  under  the  Revised  Statutes,  where  the 
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jurisdiction  of  the  court  depended  upon  the  facts  set  out  upon  the 
affidavits  upon  which  the  warrant  was  granted.''  The  weight 
of  authority  tends  therefore  decidedly  in  favor  of  this  con- 
clusion. 

In  case  such  an  application  be  made  and  granted,  the  defend- 
ant becomes  of  course  entitled  to  the  return  of  the  property, 
on  the  order  discharging  the  attachment  being  entered,  and 
served  upon  the  sheriff  in  the  usual  manner.  If  the  application 
fail/or  if  none  be  made,  the  case  then  comes  on  for  trial  in  the 
usual  course. 

If  the  plaintiff  fail  in  the  action,  and  the  defendant  recover 
judgment  against  him,  the  course  to  be  pursued  by  the  latter  is 
thus  pointed  out  by  sec.  230 : 

§  239.  If  the  foreign  oorporation  or  absent  or  absconding  or  oon- 
cealed  defendant,  recover  jadgment  against  the  plaintiff  in  saeh  ac- 
tion, any  bond  taken  by  the  sheriff,  except  such  as  are  mentioned  in 
the  last  section,  all  the  proceeds  of  sales  and  monies  collected  by 
him,  and  all  the  property  attached  remaining  in  his  hands,  shall  be 
delivered  by  him  to  the  defendant  or  his  agent  on  request,  and  the 
warrant  shidl  be  discharged,  and  the  property  released  therefrom. 

The  defendant  may»  too,  under  these  circumstances,  be  en- 
titled to  prosecute  a  claim  for  damages  against  the  plaintiff,  and 
his  sureties,  under  the  undertaking  prescribed  in  sec.  230,  by 
action  on  such  undertaking  in  the  usual  manner. 

If,  on  the  contrary,  judgment  be  recovered  by  the  plain- 
tiff the  sheriff's  course  thereupon  is  thus  prescribed  by  sec. 
237: 

§  237.  In  case  jadgment  be  entered  for  the  plaintiff  in  such  ac- 
tion, the  sheriff  shall  satisfy  the  same  cat  of  the  property  attached 
by  him,  if  it  shall  be  sufficient  for  that  pnrposc. 

1,  By  paying  over  to  such  plaintiff  the  proceeds  of  all  sales  of  per- 
ishable property,  and  of  any  vessel,  or  share  or  interest  in  any  vessel 
sold  by  him,  or  of  any  debts  or  credits  collected  by  him,  or  so  much 
as  ahall  be  necessary  to  satisfy  such  jadgment. 

2.  If  any  balance  remain  due,  and  an  execution  shall  have  been 
iMued  on  such  judgment,  ho  shall  proceed  to  sell  under  such  oxeon- 
lion,  so  much  of  the  attached  property,  real  or  personal,  except  aa 
provided  in  subdivbion  four  of  this  section,  as  may  bo  necessary  to 
satisfy  the  balance,  if  enough  for  that  purpose  shall  remain  in  his 
hands ;  and,  in  case  of  the  sale  of  any  rights  or  shares  in  the  stock  of 
a  corporate  association,  the  sheriff  shall  execute  to  the  purchaser  a 
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certificate  of  sale  thereof,  and  the  purchaser  shall  thereupon  have  all 
the  rights  and  privileges  in  respect  thereto,  which  were  had  by  sach 
defendant. 

3.  If  any  of  the  attached  property  belonging  to  the  defendant, 
shall  have  passed  out  of  the  hands  of  the  sherifP,  without  having  been 
sold  or  converted  into  money,  such  sheriff  shall  re-possess  himself  of 
the  same,  and,  for  that  purpose,  shall  have  all  the  authority  which  he 
had  to  seize  the  same  under  the  attachment ;  and  any  person  who  shall 
wilfully  conceal  or  withhold  such  property  from  the  sheriff,  shall  be 
liable  to  double  damages  at  the  suit  of  the  party  injured. 

4.  Until  the  judgment  against  the  defendant  shall  be  paid,  the 
sheriff  may  proceed  to  collect  the  notes,  and  other  evidences  of  debt, 
and  the  debts  that  may  have  been  seized  ar  attached  under  the  war- 
rant of  attachment,  and  to  prosecute  any  bond  he  may  have  taken  in 
the  course  of  such  proceedings,  and  apply  the  proceeds  thereof  to  the 
payment  of  the  judgment. 

When  the  judgment  and  all  costs  of  the  proceeding  shall  have  been 
paid,  the  sheriff,  upon  reasonable  demand,  shall  deliver  over  to  the 
defendant,  the  residue  of  the  attached  property  or  the  proceeds 
thereof. 

For  the  purpose  of  authorizing  the  sheriflf  to  proceed  as 
above,  an  execution  should  be  lodged  in  his  hands  in  the  usual 
manner. 

It  was  considered  in  Keyset  v.  Waierbury^  8  C  R.  238,  that,  as 
soon  as  an  execution  is  so  lodged,  the  attachment  is  virtually  at 
an  end  ;  but  this  seems  clearly  inconsistent  with  the  special  di- 
rections in  sec*  237. 

In  Hanson  v.  Tripler,  3  Sandf.  S.  C.  R.  738,  1  C.  R.  (N.  S.) 
154,  it  was  held  that  an  attachment,  and  supplementary  proceed- 
ings on  execution,  might  be  carried  on  at  the  same  time  in  the 
same  case,  subject  to  the  questions  as  to  the  relative  rights  of 
the  parties  being  settled,  in  an  action  by  a  receiver  under  those 
proceedings,  in  the  event  of  a  conflict  arising. 

In  Fraser  v.  Greenhill^  3  C.  R.  172,  the  powers  of  the  court 
on  the  above  subject  are  stretched  to  their  utmost  limit,  it 
being  held  that  where  an  attachment  has  been  issued,  any  other 
creditor  of  the  same  party  may  come  in,  and  seek  to  be  made 
co-defendant  in  the  suit.  ^'  A  complete  determination  of  the 
controversy,  with  respect  to  the  fund  which  is  in  court  by  virtue 
of  the  attachment,  cannot,''  said  the  learned  judge,  **  be  had 
without  the  presence  of  the  subsequent  creditors,  and  those 
creditors  claim  and  have  an  interest  in  the  whole  controversy 
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involved  in  the  roit  brought  by  the  prior  creditors,"  on  which 
grounds  he  granted  the  order  under  sec.  122. 

This  decision  really  seems  to  amount  to  a  practical  repeal  of 
the  peculiar  provisions  of  the  code,  under  which,  this  proceeding 
is  one  for  the  exclusive  benefit  of  the  attaching  creditor ;  and  to  a 
complete  practical  restoration  of  the  machinery  of  the  proceed- 
ing under  the  Revised  Statutes,  which  was  one  for  the  benefit 
of  creditors  in  general. 

The  law,  as  thus  laid  down,  Beetns  also  open  to  most  serious 
objection  on  the  following  grounds : 

The  claims  of  subsequent  creditors,  are  totally  beside  the  con- 
troversy between  the  parties  before  the  court.  Any  question  on 
that  subject  is  purely  incidental,  and  has  nothing  to  do  with  the 
rights,  either  of  the  plaintiff  or  the  defendant,  as  between  them- 
selves. That  controversy  can  be  determined  without  bringing 
other  parties  in,  and  surely  it  seems  a  great  hardship  on  a  piain- 
tifT  to  encumber  his  suit  with  unnecessary  parties,  either  asking 
to  raise  collateral  issues,  manifestly  prejudicial  to  the  rights  he  has 
obtained  by  his  superior  diligence,  or  fighting  about  a  surplus  to 
which  no  one  can  have  any  claim  whatever,  until  he  have  been 
first  paid  his  debt  and  costs  in  full,  To  leave  the  subsequent 
creditors  to  their  remedy  as  against  the  sheriff,  and  to  the  in- 
dependent assertion  of  their  rights  as  between  each  other, 
seems  far  more  consonant  to  sound  principles  and  sound  prac- 
tice ;  and  a  proceeding  in  the  nature  of  interpleader,  would 
afiS>rd  at  once  indemnity  to  the  sheriff,  and  satisfaction  to  the 
parties,  without  encumbering  the  case  of  the  original  suitor 
with  controversies  with  which  he  has  no  concern,  and  difficul- 
ties, from  which  his  superior  diligence  ought  properly  to  have 
afforded  him  protection,  and  was  evidently  meant  to  do  so  by 
the  legislature. 

■he  return  to  be  made  by  the  sheriff,  and  the  fees  to  which  he 
is  entitled,  are  thus  provided  for  by  sections  242  and  243 : 

§  242.  When  the  warrant  shall  be  fully  executed  or  discharged, 
the  sheriff  shall  return  the  same,  with  his  proceedings  thereon,  to  the 
court  in  which  the  action  was  bronght. 

§  243.  The  sheriff  shall  be  entitled  to  the  same  fees  and  compen- 
sation for  services,  and  the  same  disbursements  under  this  title,  as 
are  allowed  by  law  for  like  services  and  disbursements,  under  the 
provisions  of  chapter  five,  tide  one,  part  two,  of  the  Revised  Statutes. 
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CHAPTER   V. 

APPOINTMENT  OP  EECEIVER.  AND  OTHER  PROVISIONAL 

REMEDIES. 


In  the  Codes  of  1848  and  1849,  the  subject  of  minor  provisional 
remedies  was  left  unprovided  for,  except  by  a  general  reserva- 
tion of  the  existing  powers  of  the  court.  On  the  amendment 
of  1851,  however,  these  matters,  and  the  subject  of  receiver- 
ships in  particular,  were  made  matter  of  special  provision 
by  sec.  244,  and  that  section  has  since  been  further  altered  on 
the  recent  revision,  and  now  reads  as  follows  : 

§  244.  A  receiver  may  be  appointed  : 

1.  Before  judgment,  on  the  application  of  either  party,  when  lie 
establishes  an  apparent  right  to  property  which  is  the  subject  of  the 
action,  and  which  is  in  the  possession  of  an  adverse  party  ;  and  the 
property,  or  its  rents  and  profits,  are  in  danger  of  being  lost  or  ma- 
terially injured  or  impaired. 

2.  After  judgment,  to  carry  the  judgment  into  effect 

3.  After  judgment,  to  dispose  of  the  property  according  to  the 
judgment,  or  to  preserve  it  durinor  the  pendency  of  an  appeal,  or 
when  an  execution  has  been  returned  unsatisfied,  and  the  judgment 
debtor  refuses  to  apply  his  property  in  satbfaction  of  the  judgment. 

4.  In  the  cases  provided  in  this  code,  and  by  special  statutes,  when 
a  corporation  has  been  dissolved,  or  is  insolvent,  or  in  imminent 
danger  of  insolvency,  or  has  forfeited  its  corporate  rights. 

5.  In  such  other  cases  as  are  now  provided  by  law,  or  may  be  i^  ac- 
cordance with  the  existing  practice,  except  as  otherwise  provided  in 
this  act. 

When  it  is  admitted  by  the  pleading  or  examination  of  a  party, 
that  he  has  in  his  possession,  or  under  his  control,  any  money  or  other 
thing  capable  of  delivery,  which,  being  the  subject  of  the  litigation, 
is  held  by  him  as  trustee  for  another  party,  or  which  belongs  or  is 
due  to  another  party,  the  court  may  order  the  same  to  be  deposited 
in  court,  or  delivered  to  such  party,  with  or  without  security,  subject 
to  the  further  direction  of  the  court. 

Whenever,  in  the  exercise  of  its  authority,  a  court  shall  have  or* 
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dered  the  deposit^  deli7ery,or  conveyanoe  of  money  or  other  property, 
and  the  order  is  disobeyed ;  the  court,  besides  punishing  the  disobe- 
dience as  for  contempt,  may  make  an  order,  requiring  the  sheriff  to 
take  the  money  or  property,  and  deposit,  delirer,  or  conyey  it,  in 
conformity  with  the  direction  of  the  court. 

When  the  answer  of  the  defendant  admits  part  of  the  plaintiff's 
claim  to  be  just,  tho  court,  on  motion,  may  order  such  defendant  to 
satisfy  that  part  of  the  claim,  and  may  enforce  the  order,  as  it  en- 
forces a  provisional  remedy. 

The  practice  in  respect  to  the  appointment  and  duties  of  re- 
ceivers is,  as  will  be  seen,  rather  defined  than  altered  by  these 
provisions,  and  remains  substantially  the  same  as  before.  The 
elementary  and  other  works  upon  that  subject,  and  in  particu- 
lar, the  Treatise  of  M.  Edwards,  should,  accordingly  be  care- 
fully consulted  ;  and  the  following  observations  will  be  confined 
simply  to  a  short  citation  and  consideration  of  the  decisions 
which  have  taken  place  under  the  Code,  in  relation  to  this 
remedy,  in  the  order  pointed  out  by  the  section  itself,  as  now 
amended. 

The  first  subdivision  of  that  section  is,  in  fact,  the  principal 
point  to  be  looked  into,  in  the  present  connection,  bearing,  as  it 
does,  more  peculiarly  the  stamp  of  a  provisional  remedy.  Sub- 
visions  2  and  3,  are,  on  the  contrary,  more  properly  provisions 
consequent  on  a  judgment  or  decree,  and  as  such,  have  been 
heretofore  considered. 

An  application  for  a  receiver,  in  general,  unless  forming  part 
of  the  judgment  in  the  cause,  must,  in  all  cases,  be  grounded 
on  the  usual  notice  to  the  adverse  party,  (see  Kemp  v.  Harding^ 
4  How.  178,  and  Dorr  v.  Noxon^  5  How.  29,)  and  must  be 
brought  on  as  a  motion,  on  aflidavits  in  the  usual  manner.  A 
form  of  notice  of  motion  will  be  found  in  the  Appendix.  The 
affidavits  on  which  it  is  grounded,  must  state  the  facts  of  the 
case,  and  must  clearly  bring  it  within  the  terms  of  the  section 
as  above  cited.  KprvmA  facie  right  to  the  property  claimed,  and 
a  reasonable  apprehension  of  its  being  lost  or  injured,  must,  in 
all  cases,  be  fully  established,  or  the  application  will  not  be 
granted.  The  motion  may,  as  has  been  seen,  be  made  at  any 
time  before  judgment,  and  by  either  party ;  but,  of  course,  it  can- 
not be  made  until  after  the  action  has  been  duly  commenced  by 
service  of  process.  If  immediate  injury  be  apprehended,  an  in- 
junction may  be  applied  for  collaterally,  and  on  the  same  pa- 
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pers ;  and,  if  the  risk  be  imminent,  the  application  may  be  shaped 
in  the  form  of  an  order  to  show  cause,  with  an  interim  injunc- 
tion, until  it  is  brought  on  and  disposed  of  in  due  course. 

Security  must  be  given  by  the  receiver  when  appointed,  as 
under  the  former  practice. 

Where  the  application  for  a  receiver  forms  part  of  the  re- 
lief originally  contemplated  at  the  outset  of  the  suit,  it  should  be 
formally  prayed  for  in  the  complaint,  and  the  subsequent  appli- 
cation must  be  grounded  upon  that  prayer.  Where,  however, 
two  parties  have  an  equal  interest  in  the  same  fund,  and  an 
injunction  has  been  granted  on  the  application  of  one,  a  motion 
for  an  injunction  and  receiver,  will  be  so  on  the  part  of  the 
other,  almost  as  of  course,  although  a  prayer  to  that  efiect  may 
have  been  omitted  in  the  complaint. — MyOradcen  v.  Ware^  3 
Sandf.  S.  C.  R.  688 ;  1  C.  R.  (N.  S.)  215. 

A  primA  facie  case  for  the  granting  of  this  remedy  being 
shown  as  above,  the  merits  of  the  action  will  not  otherwise  be 
inquired  into ;  the  proceeding  being  merely  for  the  preservation 
of  the  property  in  controversy,  and  not  for  any  adjudication  as 
to  the  ultimate  rights  of  the  parties. — Sheldon  v.  Wedics^  1  C.  R. 
»87 ;  Qmro  v.  Gray,  4  How.  166.  See,  also,  Todd  v.  (kookcj  1 C. 
R.  (N.  S.)  324,  below  cited. 

A  motion  for  a  receiver  will  not  be  granted  to  restrain  the 
due  use  of  joint  property,  where  no  abuse  can  reasonably  be 
apprehended,  and  where  full  security  has  been  given  for  the 
dne  accounting  for  mesne  profits. — Dunham  v.  Jarvis,  8  Barb. 
S*  C.  R.  88. 

Where,  however,  there  is  any  doubt  as  to  the  safety  of  the 
fund,  the  application  will  be  granted,  almost  as  of  course. 

In  Dillon  v.  Horn,  5  How.  35,  an  injunction  and  receiver 
were  granted  at  the  suit  of  a  general  creditor  of  insolvent 
general  partners,  on  complaint  and  answer,  the  debt  not  being 
denied. 

The  granting  of  receiverships,  under  subdivisions  2  and  3, 
have  been  heretofore  fully  considered  under  the  heads  of  Judg- 
ment, and  proceedings  supplementary  to  Execution,  and  par- 
ticularly the  latter.  See  that  chapter  and  the  cases  of  Kemp  v. 
Hardingy  4  How.  178;  Coming  v.  Tocher,  5  How.  16;  Dotty. 
Nbxony  5  How.  29;  Porter  v.  WiUiams,  6  How.  441,  9  ^L.  O. 
807  ;  1  C.  R.  (N.  S.)  144 ;  The  People  v.  HuUmrt,  6  How.  446; 
McOracken  v.  Ware,  3  Sandf.  S.  C.  R.  688 ;  1  C.  R.  (N.  S.) 
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215;  Jbdd  ▼.  Owfe,  1  C.  R.  (N.  S.)  824;  Gmvmiew^Y.  Wat- 
nor,  2  Sandf.  S.  C.  R.  e24,  and  other  decisions  there  cited. 

The  statute  law  on  the  subject  of  receiverships  of  the  pro- 
perty of  insolvent  or  dissolved  corporations,  will  be  found  in 
articles  II.  and  III.  of  title  IV.  chap.  VII.  part  III.  of  the  Revised 
Statutes,  2  R.  S.  466  to  472.  See,  also,  chapter  II.  title  XIII. 
of  the  Code,  part  II.,  and  in  particular,  see  444  of  that  chapter. 

In  Cbnro  v.  Oray,  4  How.  166,  a  long  discussion  will  be 
found  as  to  the  circumstances  under  which  a  receiver  will  be 
appointed  in  these  cases,  and  various  cases  under  the  old  prac- 
tice are  cited. 

A  receiver  of  such  a  corporation  cannot  impeach  or  disa£> 
firm  its  lawful  or  authorized  acts.  ^  For  most,  if  not  all  .pur- 
poses,  he  takes  the  place^  and  stands  as  the  representative  o( 
the  company.  He  is  as  much  bound  by  a  settlement  which  the 
company  were  authorized  to  make,  as  the  company  itself.**— 
£Rfde  V.  Li/nde^  4  Comst  387. 

The  works  as  to  the  former  practice,  may  be  considted  as  te 
the  different  cases  saved  by  subdivision  5. 

The  duties  of  receivers  in  general  remain  as  under  the  late 
practice ;  those  of  receivers  under  proceedings  supplemoitary 
to  execution,  are  prescribed  by  rule  81  of  the  supreme  court, 
and  have  been  heretofore  considered. 

In  Porter  v.  Williams,  5  How.  441,  9  L.  O.  307,  1  C.  R.  (N. 
8.)  144,  although  the  case  is  one  of  receivership  in  proceedings 
supplementary  to  execution,  the  doctrine  is  laid  down  in  gra- 
eral  terms  that,  when  a  receiver  has  been  duly  appointed,  be 
becomes,  by  virtue  of  his  office,  legally  entitled  to  the  posses- 
sion of  the  debtor's  estate,  and  that,  though  usual,  no  assign- 
ment was  necessary  to  divest  the  latter*s  title  to  personal  pro- 
perty, and  to  vest  that  property  in  him.  He  also  becomes 
thereupon  entitled  to  the  rents  and  income  of  the  debtor's  real 
estate,  but  the  title  to  such  real  estate  itself,  can  only  be  divest- 
ed by  sale  on  execution.  The  same  doctrine  is  also  laid  down 
in  ITie  People  ex  rd.  WiUxams  v.  HuEbwrt,  5  How.  446. 

In  the  case  in  Be  Paddock,  6  How.  215,  it  was  held  that, 
although  the  court  may  remove  trustees  or  receivers  for  in- 
solvency, it  is  not  absolutely  bound  to  do  so ;  and,  in  that  case, 
an  application  for  such  purpose  was  refused,  the  fund  not  ap- 
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pearing  -to  be  in  danger,  and  the  insolvency  of  the  receiver 
having  been  known  to  the  parties,  before  his  appointmoit. 

In  Bennett  v.  Chapin^  3  Sandf.  S.  C.  R.  673,  the  following 
principles  are  laid  down,  in  reference  to  the  duties  and  powers 
of  a  receiver,  when  appointed : 

1.  He  cannot  make  rests  in  his  accounts,  with  a  view  to  bis 
commission,  which  must  be  calculated  on  the  aggregate  of  his 
receipts  and  payments* 

2.  In  cases  where  the  fund  is  for  the  joint  benefit  of  parties, 
without  the  existence  of  adverse  interests  between  them,  he 
may  employ  the  counsel  of  one  of  such  parties;  .but  not,  if  the 
reverse  be  the  case. 

3.  He  is  entitled  to  charge  commission  on  choses  in  action 
actually  in  his  hands,  and  delivered  over  by  him  to  the  parties 
before  realization,  on  a  final  settlement  of  his  accounts. 

Before  bringing  or  defending  an  action  on  behalf  of  the 
estate,  a  receiver  must  apply  to  and  obtain  the  consent  of  the 
court ;  and,  if  he  fail  to  do  so«  he  will  be  personally  liable  for 
the  costs. — Phelps  v.  (7ofe,  3  C.  R.  157. 

In  Qouvemeur.  v.  Warner ^  2  Sandf.  S.  C.  R.  624,  it  was  de- 
cided that  a  plaintiff  in  a  creditor's  suit,  who  had  obtained  a 
receiver  over  the  defendant's  property,  could  not  afterwards 
levy  an  alias  execution  on  personal  property  covered  by  such 
receivership. 

By  this  section  as  it  stood  in  the  Code  of  1851,  all  other  pro- 
visional remedies  then  existent,  were  saved.  In  relation  to 
those  remedies,  see  the  works  on  the  old  practice.  The  ques^ 
tions  as  to  the  writ  of  ne  exeat  have  been  already  considered 
under  the  head  of  Arrest  The  writ  of  supplicavit,  it  seems, 
had  not  ceased  to  exist  as  a  provisional  remedy,  under  the  Code 
of  1849.— J^orres^  y.  Forrest,  5  How.  125. 

How  far  the  total  omission  of  this  reservation,  from  the  sec- 
tion as  recently  amended,  may  afiectthe  question  as  to  the  fiiture 
existence  of  the  remedies  last  alluded  to ;  and  what  may  be  the 
exact  construction  of  this  provision  henceforth,  remains  to  be 
settled  by  judicial  construction.  See  this  subject  heretofore 
alluded  to. 

The  remedies  provided  by  the  latter  part  of  the  section,  in 
relation  to  funds  or  property  admitted  by  a  defendant  to  be  in 
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his  possession,  and  for  the  making  and  enforcement  of  an  order 
for  their  deposit  or  delivery  ;  and  likewise  those  by  which  the 
satisfaction  of  an  admitted  portion  of  a  partially  disputed  claim 
may  be  enforced ;  have  already  been  considered,  and  the  cases 
cited,  under  the  head  of  Proceedings  on  the  part  of  the  Plaintiff 
after  Answer,  to  which  reference  should  be  made  accordingly. 
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In  strictnesSy  few,  if  any,  of  the  remedies  coming  under  this 
description,  fall  within  the  subjects  proposed  to  be^treated  of  in 
this  work.  Though  formally  saved  by  the  Code,  and  recog- 
nized  in  the  division  of  remedies  proposed  at  the  outset,  the 
practice  in  them  is,  nevertheless,  of  a  wholly  different  nature, 
and  governed  by  different  principles  from  those  which  regulate 
proceedings  under  that  measure.  Where,  therefore,  this  is 
wholly  the  case,  and  where  those  proceedings  are  governed  ex- 
clusively by  the  rules  of  the  former  practice,  or  by  their  own 
peculiar  regulations,  any  detailed  notice  of  them  would  be  in- 
compatible with  the  principles  laid  down  at  the  outset.  Nothing 
beyond  a  bare  enumeration  of  proceedings  of  this  class,  and  a 
bare  reference  to  the  statutory  provisions  on  the  subject,  will, 
therefore,  in  these  cases,  be  attempted.  Where,  however,  such 
proceedings  have  any  direct  bearing  upon  the  practice  under  the 
Code,  they  will  be  considered  more  fully. 

The  general  saving  of  proceedings  of  this  nature,  is  carried 
out  by  sec.  471,  as  follows : 

§471.  Until  the  legislature  shall  otherwise  provide,  the  second 
part  of  this  act  shall  not  affect  proceedings  upon  mandamus,  or  pro- 
hibition ;  nor  appeals  from  surrogates'  courts ;  nor  any  special  stata- 
tory  remedy  not  heretofore  obtained  by  action ;  nor  any  eTJutiag 
statutory  provisions  relating  to  actions,  not  inconsistent  with  this  act, 
and  in  substance  applicable  to  the  actions  hereby  provided ;  nor  aaj 
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proceedings  provided  for  by  chapter  five  of  tlie  second  part  of  the 
Reyised  Statutes,  or  by  the  sixth  and  eight  titles  of  chapter  fire  of 
the  third  part  of  those  Statutes,  or  by  chapter  eight  of  the  same  part*, 
excluding  the  second  and  twelfth  titles  thereof,  or  by  the  first  title  of 
chapter  nine  of  the  same  part ;  except  that  when,  in  consequenco  of 
any  such  proceeding,  a  civil  action  shall  be  brought,  such  action 
shall  be  conducted  in  conformity  to  this  act ;  and  except,  also,  that 
where  any  particular  provisions  of  the  titles  and  chapters  enumerated 
in  this  section  shall  be  plainly  inconsistent  with  this  act,  such  provision 
shall  be  deemed  repealed. 

The  following  observations  are  made  by  Barculo  J.  in  Traver 
V.  TVaver^  3  How.  351,  1  C.  R,  112,  in  reference  to  the  pro- 
ceedings here  saved.  '*  The  true  principles  applicable  to  the 
titles  named  in  this  section,  are,  where  the  title  creates  the  pro- 
ceeding, and  contains  full  directions  as  to  the  form  and  mode  of 
conducting  it,  or,  where  the  title  modifies  a  common  law  re- 
medy, so  as  to  make  it  essentially  new  and  statutory,  in  such 
cases,  the  right  and  remedy  remain  unseparated  and  unaltered. 
But,  where  the  titles  merely  provide  for  proceedings  preliminary 
to  an  action,  or  establish  certain  principles  of  law,  or  rules  of 
evidence,  to  govern  suits  between  certain  parties,  under  cer- 
tain circumstances,  without  materially  affecting  the  form  of  the 
action,  or  the  manner  of  conducting  it  in  other  respects ;  there 
the  proceedings  are  retained,  and  applied  to  the  new  system  ; 
and  the  action,  not  depending  upon  the  old  statute,  is  to  be  con- 
ducted in  conformity  with  the  Code.  In  the  latter  class  may 
be  placed  the  statutes  in  relation  to  suits  by  poor  persons,  by 
and  against  administrators,  fixing  the  damages  for  trespass  in 
certain  cases,  &c. ;  which  do  not  seriously  affect  the  forms  of 
action,  but  are  as  applicable  to  the  new  system  as  to  the  old. 
In  the  former  may  be  ranked  proceedings  in  partition,  pro* 
ceedings  for  the  collection  of  demands  against'ships  and  vessels, 
forcible  entries  and  detainers,  writs  of  nuisance,  and  actions 
of  waste  ;  all  of  which  are  either  entirely  creatures  of  the  sta- 
tute, by  which  the  right  and  remedy  are  made  inseparable,  or 
are  common  law  actions,  so  far  modified  by  the  statute,  as  to  be 
inconsistent  with  any  other  general  form  of  remedy.'^ 

As  regards  the  particular  subject  of  proceedings  in  partition 
this  case  is  overruled,  but  the  general  classification  adopted  in 
it,  is  valuable  and  apposite,  and  will  throw  much  light  upon  the 
subject  in  general,  if  strictly  adhered  to. 
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The  following  definitions  on  the  subject  of  special  proceed ings^ 
appear  in  recent  cases  : 

.  In  Frees  v.  Ford,  1  C.  R.  (N.  S.)  413,  it  was  held  that  the 
term  ^  special  cases/'  as  used  in  the  constitution,  in  reference 
to  the  jurisdiction  of  county  courts,  *'  does  not  mean  only  those 
proceedings  which,  under  our  statutes,  have  obtained  the  tech- 
nical name  of'*  special  proceeding,"  but  such  cases  as  the  legisla- 
ture may  specify,  contradistinguished  from  general  jurisdiction." 

In  Oenin  v.  Tompkins,  1  C.  R.  (N.  S.)  415,  it  was  held  that 
orders  in  relation  to  provisional  remedies,  did  not  fall  within 
the  definition  of  orders  made  in  special  proceedings,  so  far  as 
regards  their  appealability.  ^'  The  provisional  remedies  specified 
in  the  Code,  are  not  the  special  proceedings  therein  mentioned.*' 

The  following  are  the  subjects  of  the  reservations  made  by 
section  471,  as  above  cited. 

The  statutory  provisions  on  the  subject  of  mandamus  and 
prohibition,  will  be  found  in  art.  III.  title  II.  chap.  IX.  part  III. 
of  the  Revised  Statutes,  2  R.  S.  586  to  589.  The  old  practice, 
on  these  subjects,  is  still  subsisting. — The  People  v.  The  Supervi- 
sors of  Dutchess  County,  3  How.  379,  and  The  People  ex  rel  Gale 
V.  Trustees  of  School  District^  6  How.  332,  may  be  referred  to 
as  recent  cases. 

Appeals  from  surrogates'  courts,  and  the  statutory  enactments 
thereon,  have  been  already  referred  to,  under  the  head  of  Ap- 
peals to  the  Supreme  Court,  from  an  Inferior  Jurisdiction.  . 

The  proceedings  provided  for  by  chap.  V.  part  II.  of  the 
Revised  Statutes,  so  saved  as  above,  contain  the  statute  law  as 
to  insolvency  and  its  incidents,  and  also  as  to  the  custody  of  the 
estates  of  lunatics  and  drunkards,  2  R.  S.  1  to  56,  and  likewise  as 
to  the  different  special  proceedings  arising  thereout,  which  are 
governed  in  all  respects  by  those  enactments,  and  by  the  old 
practice.    . 

Those  in  the  6th  and  8th  titles  of  chap.  V.  part  III.  relate 
to  trespass  on  lands,  and  proceedings  to  discover  the  death  of 
cestuis  que  vie,  where  suspected. —  K  2  R.  S.  338, 339,  and  343  to 
347.  The  former  belong  to  the  first  class,  as  laid  down  in  Tra- 
ver  V.  Traver  above  cited  ;  the  latter  to  the  second. 

The  two  titles  excluded  from  chap.  VIII.  part  III.  of  the  Re- 
vised Statutes,  as  above  cited,  are  as  follows :  Title  II.  Pro- 
ceedings by  or  against  infants.  Title  XII.  Proceedings  in  re- 
plevin :  the  provisions  on  both  of  which  subjects  are  remodelled 
and  incorporated  in  the  Code. 
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The  portions  of  that  chap.  (VIII.)  which  are  still  saved  by  the 
section  now  under  consideration,  areas  follows:  Title  I.  As  to 
suits  in  Jbrmd  pauperis.    III.  Suits  by  and  against  executors  and 
administrators,  and  against  heirs,  devisees,  and  legatees.     lY. 
By  and  against  corporations,  or  public  bodies  having  corporate 
powers,  or  the  officers  representing  them,  (including  provisions 
for  their  voluntary  dissolution.)    V.  Suits  against  officers  on 
their  official  bonds.     YI.  Do.  for  penalties,  and  forfeitures,  and 
provisions  for  the  collection  and  remission  of  forfeited  recog- 
nizances and  fines  imposed  by  courts.     YII.  Proceedings  for 
the  admeasurement  of  dower.    YIII.  Proceedings  for  the  col- 
lection of  demands  against  ships  and  vessels.    IX.  Proceed- 
ings for  the  recovery  of  rent  and  of  demised  premises  ;  (as  re- 
gards the  power  of  distress,  however,  these  provisions  are  abol- 
ished by  c.  274  of  the  laws  of  1846.)   X.  Summary  proceedings 
to  recover  the  possession  of  land  in  certain  cases.  XL  Distress 
on  cattle,  &c.,  damage  feasant.     XIII.  Proceedings  to  punish 
contempts.    XIY.  Arbitrations.     XY.    Foreclosure  of  mort- 
gages by  advertisement.     XYI.  Proceedings  for  the  draining 
of  swamps  and  low  lands.     XYIL  Miscellaneous  provisions,  re- 
lative to  proceedings  of  the  above  nature  in  general;  and 
XVIII.  Provisions  as  to  the  lien  of  mechanics,  &c.,  on  build- 
ings erected  by  them. 

The  above  various  provisions  will  be  found  at  2  R.  S.  from 
p.  444  to  659  ipclusive.  A  variety  of  them  fall  within  the  first 
class  as  laid  down  in  Traver  v.  Traver^  and  are  rather  defini- 
tions, or  applications  of  the  law  on  certain  subjects,  than  ypeciaZ 
proceedings,  in  the  restricted  definition  of  the  term,  and,  as  such, 
they  have  been  heretofore  noticed,  where  applicable  to  pro- 
ceedings under  the  Code.  Others,  on  the  contrary,  are  special 
proceedings  in  the  strictest  acceptation  of  the  word,  and,  as 
such,  are  governed  by  the  enactments  in  question,  and  con- 
ducted according  to  the  rules,  and  by  means  of  the  forms  laid 
down  in  the  books  of  the  old  practice,  which  should  be  re- 
ferred to  accordingly.  Such  of  them  as  relate  to  real  estate, 
will  be  shortly  noticed  in  a  succeeding  chapter. 

T  he  last  on  the  list,  viz.,  the  lien  of  mechanics  on  buildings 
erected  by  them,  has  been  recently  made  the  subject  of  special 
enactment,  as  regards  the  city  of  New  York,  by  act  of  11th 
July,  1851,  c.  513,  Laws  of  1851,  page  953.  In  relation  to  the 
same  law  as  regards  other  cities,  F.  c.  305  of  Laws  of  1844, 
amended  by  c.  517  of  those  of  1851. 
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The  proceeding,  though  commencing  as  a  special  remedy, 
assumes,  in  its  progress,  many  of  the  forms  of  an  action,  and 
the  practice  in  it  has  been  made  the  subject  of  recent  decision. 
It  is  originally  commenced  by  the  filingof  a  claim  in  the  county 
clerk's  ofHce,  with  notice  of  such  claim  to  the  party  liable.  So 
far,  the  matter  is  strictly  a  special  remedy,  and  has  no  effect, 
beyond  creating  a  charge  on  the  property  affected.  If,  how- 
ever, the  account  be  disputed,  or  payment  be  delayed,  either 
party  may  serve  on  the  other  a  notice,  in  order  to  enforce  or 
bring  such  lien  to  a  close. 

From  this  point,  the  proceeding  assumes  the  nature  of  an 
ordinary  action,  and  must  be  so  conducted.  Thus,  in  Smith  ▼» 
Maince^  1  C.  B.  (N.  S.)  280,  a  notice  to  enforce  having  been 
served,  it  was  held  that  the  mere  service  of  such  a  notice,  and 
appearance  of  the  parties,  was  not  sufficient ;  and  the  following 
order  was  made:  **  The  mechanic  must  file  his  complaint,  as  in 
an  ordinary  action,  within  ten  days  herefrom ;  and  the  owner 
will  have  the  usual  twenty  days  to  answer.  The  cause  then 
proceeds  like  any  other  action." 

In  Reynolds  v.  Hamil^  1  C.  E.  (N.  S.)  230,  where  the  owner, 
on  receiving  the  original  notice  of  filing  the  lien,  paid  the 
amount,  it  was  held  no  costs  were  payable.  The  mere  docket- 
ing the  lien  was  not  a  commencement  of  a  suit.  **  The  com- 
mencement of  a  suit  under  this  act,  is  the  service  of  the  no- 
tice provided  for  in  sec.  4,  requiring  the  owner  to  appear  and 
submit  to  a  settlement.  No  such  notice  was  served  in  this 
case,  and  no  suit  was  therefore  commenced.'' 

In  Smith  V.  Maince^  1  C.  R.  (N.  S.)  283,  an  answer  by  the 
owner,  that  the  work  claimed  on  was  performed  before  the 
passage  of  the  act  of  1  Ith  July,  1851,  above  referred  to,  was 
refused  to  be  stricken  out  as  frivolous. 

The  existence  of  prior  liens,  sufficient  to  absorb  the  whole  of 
the  fund  in  question,  is  a  sufficient  defence  under  the  present,  as 
well  as  under  the  former  law,  if  proved ;  subject,  however,  to 
be  impeached  by  the  claimant,  if  he  be  able  to  do  so. — Lehretter 
V.  Koffman,  I  C.  R.(N.  S.)284.  In  this  case,  the  court  of  com- 
mon pleas  refused  to  grant  an  injunction  to  stay  proceedings  in 
the  marine  court  on  this  ground,  holding  that  the  defence,  if 
established,  would  be  a  valid  one,  and  might  be  substantiated 
accordingly  in  the  latter  tribunal.  It  was  also  held  that,  in 
certain  cases  of  this  description  it  might  be  necessary  to  insti- 
tute a  suit  in  the  tribunal  of  higher  jurisdiction,  in  the  natme 
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of  a  bill  of  interpleader,  to  adjust  the  rights  of  the  respective 
claimants.* 

In  McSorley  v.  Eogan^  1  C.  R.  (N.  S.)  285,  it  was  held,  that 
the  liotice  of  adjustment,  by  which  the  proceedings  in  the  na- 
tare  of  an  action  are  commenced,  must  distinctly  apprise  the 
owner  of  the  fact  of  the  lien,  and  of  the  amount  for  which  it 
was  docketed,  or  the  proceedings  under  it  will  be  irregular. 

The  above  decisions,  although  not  strictly  applicable  to 
proceedings  under  the  Code,  have  been  cited  as  bearing  upon 
a  closely  analogous  question.  It  is  evident,  in  fact,  that,  from 
the  moment  of  the  service  of  the  second  notice,  the  remedy  in 
question,  when  taken  under  the  recent  measure,  throws  off  the 
character  of  a  special  proceeding,  and  becomes,  to  all  practical 
intents  and  purposes,  an  ordinary  action  under  the  Code,  con* 
ducted  according  to  the  same  forms,  and  m  the  same  manner. 

Returning  to  the  subject  of  the  statutory  provisions,  saved  as 
above  by  sec.  471,  it  may  be  stated,  that  the  first  title  of  chap. 
IX.  of  part  III.  of  the  Revised  Statutes,  also  there  saved,  con- 
tains the  statute  law  on  the  subject  of  the  writs  of  Habeas 
Corpus  and  Certiorari;  proceedings  governed  in  all  respects  by 
the  old  practice,  and  to  which  the  Code  has  no  application. 
Three  recent  decisions  on  the  latter  subject  will  be  found  in  6 
How.,  viz.:  The  People  v.  The  Overseers  of  Barton^  p.  25; 
Harris  v.  Whitney^  p.  175  (overruling  Peck  v.  Foot^  4  How.  426) ; 
and  The  People  v.  Toumsend^  p.  178.  In  the  latter,  it  is  clearly 
laid  down,  that,  the  proceeding  there  in  question,  not  being  an 
action  in  a  court  of  record,  no  attorney  or  counsel  fees  could 
be  allowed. 

Independent  of  the  above  special  proceedings,  as  saved  by 
the  foregoing  section,  others  also  still  exist,  being  consistent 

*  It  has  been  recently  decided  by  tlie  Court  of  Common  PleM,  in  an  unreported 
ttae  of  Or^mk  r.  WkUaker,  (dedaion  filed  t9th  May,  1852,)  that  payments  madft 
by  ibe  owner  in  good  faith,  according  to  the  terms  of  bia  contract,  beiSDre  the  notica 
td  claim  is  filed,  are  to  be  allowed  to  him  as  a  defence  in  proceedings  of  this  na- 
imre ;  and,  by  necessary  conseqaeoce,  that  if  nothing  was  due  from  him  when  such 
notice  was  filed,  and  nothing  becomes  doe  thereafter,  he  can  be  compelled  to  pay 
nothing ;  and,  likewise,  that  the  owner  cannot  be  required  to  pay  money  to  the 
daimant  befmre  it  becomes  doe  to  the  contractor,  which  news  also  inToWe  the  ne- 
oeaaity  of  taking  into  account  preyions  liens,  in  proceedings  under  this  law.  The 
dedaion,  in  a  case  of  Damghtif  r.  Dwelin,  given  by  the  same  court  in  the  same 
term,  is  referred  to  in  the  opinion,  as  haying  preyiously  established  these  proposi- 

tiODB. 
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with  the  Code,  and  therefore  untouched  by  the  general  repeal- 
ing clause  in  sec.  468,  which  runs  as  follows  : 

§  468.  All  Biatntorj  provisions  inconsistent  with  this  aot,  are  re- 
pealed ;  bat  this  repeal  shall  not  reviye  a  statute  law,  which  may  have 
been  repealed  or  abolished  by  the  provisions  hereby  repealed.  Ajid 
all  rights  of  action  given  or  secured  by  existing  laws,  may  be  prose- 
cuted in  the  manner  provided  by  this  act.  If  a  case  shall  arise,  in 
which  an  action  for  the  enforcement  or  protection  of  a  right,  or  the 
redress  or  prevention  of  a  wrong,  cannot  be  had  under  this  act,  the 
practice  heretofore  in  use  may  be  adopted,  so  far  as  may  be  necessary 
to  prevent  a  failure  of  justice. 

Of  this  nature,  are  the  provisions  as  to  the  writ  of  ad  quod 
damnum^  contained  in  art.  IV.  title  11.  chap*  IX.  part  III.  of  the 
Revised  Statutes,  2  R.  S.  588  to  590  inclusive.  Proceedings 
in  the  nature  of  scire  facias  and  quo  vxirranto,  provided  for  by 
articles  I.  and  II.  of  the  same  title,  are,  on  the  contrary,  re* 
pealed  by  sec.  428  ;  an  action  in  the  ordinary  form,  being  sub* 
stituted  for  those  provisions,  as  before  noticed. 

The  actions  to  be  so  brought  are,  however,  of  a  strictly  spe- 
cial nature,  and  it  may,  therefore,  be  expedient  to  insert  a  notice 
of  their  peculiarities,  in  connection  with  this  portion  of  the  work. 

The  first  proceeding  of  this  nature,  is  in  relation  to  delinquent 
corporations,  as  to  which  provisions  are  made  by  sections  420 
to  431  of  the  Code  inclusive. 

The  next  is  with  respect  to  the  usurpation  of  office,  or  the 
unauthorized  exercise  of  corporate  privileges,  or  the  vacating 
of  letters  patent  unduly  obtained. 

The  provisions  on  these  subjects,  and  in  relation  to  the  judg- 
ment to  be  given,  and  the  remedies  consequent  thereon,  are 
contained  in  the  remainder  of  the  chapter  of  the  Code  in  ques- 
tion, from  432  to  447  inclusive.  As  proceedings  of  this  nature 
are  of  comparatively  infrequent  occurrence,  it  has  been 
thought  unnecessary  to  cite  these  sections  in  eoctensoy  the  more 
so,  as  no  reported  decisions  appear  upon  the  subject. 

In  addition  to  the  regular  special  proceedings  above  referred 
to,  various  others  are  adoptable,  in  relation  to  public  companies, 
under  various  incorporation  acts,  either  general  or  special, 
passed  by  the  Legislature  at  different  periods.  To  enter  into 
a  detailed  consideration  of  this  subject,  would  be  beyond  the 
province  of  the  work.  The  following  recent  cases  may, 
however,  be  alluded  to:    The  New  York  and  Erie  Bailroad 
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Cbmpany  v.  Cbrry,  5  How.  177,  in  relation  to  the  general 
railroad  act  of  2d  April,  1850,  Laws  of  1850,  p.  211 ;  The 
Buffalo  and  State  Line  Railroad  Company  v.  Reynolds^  6  How. 
96;  The  New  York  and  Erie  Railroad  Oompany  v.  Cdbum^  6 
How.  223;  and  The  Troy  and  Rutland  Railroad  Company  v. 
Cleveland^  6  How.  238,  in  relation  to  the  same  measure  ;  and 
Jfoule  V.  TheMacedonand  Bristol  Plank  Road  Company y  6  How. 
37,  in  relation  to  the  act  of  9th  April,  1851,  Laws  of  1851, 
ch.  107. 

Various  special  proceedings  in  relafion  to  real  estate,  and 
which  are  expressly  saved  by  provisions  in  the  Code  for  that 
purpose,  will  be  noticed  in  the  succeeding  chapter. 


CHAPTER    II. 

OF  SPECIAL  PBOGEEDINGS  IN  RELATION  TO  REAL  PROPERTY. 


Peoceedings  of  this  nature  stand^as  regards  the  Code,  in  the 
peculiar  position  of  being,  to  a  certain  degree,  optional  in  their 
form ;  the  party  seeking  the  application  of  these  remedies  being, 
in  most  cases,  at  liberty  to  take  the  necessary  measures  for  that 
purpose,  either  in  the  form  of  an  ordinary  action  under  the 
Code,  or  in  that  of  a  special  proceeding  under  the  Revised  Sta- 
tutes, and  this^  at  his  own  election. 

This  same  choice  of  remedies,  however,  substantially  existed 
under  the  former  practice,  in  relation  to  partition  especially,  to 
obtain  which,  the  party  possessed  the  full  liberty,  at  his  discre- 
tion, either  to  proceed  by  way  of  bill  in  equity,  or  to  petition 
the  court  under  the  provisions  of  the  Revised  Statutes :  the 
former  course,  when  adopted,  assuming  the  shape  of  an  ordin- 
ary chancery  suit,  the  letter  that  of  a  special  statutory  proceed- 
ing. 

The  former  of  these  modes  of  proceeding  is  now  merged  in 
the  ordinary  action  under  the  Code ;  the  latter,  when  adopted , 
still  retains  its  distinguishing  characteristics.  The  law,  to  b& 
administered  under  either  form,  is  completely  and  identically 
the  same,  being  expressly  saved  as  follows : 

§  455.  The  general  provisioiifl  of  the  Revised  Siatates  zelatiiig 
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to  actions  conoerning  real  property,  ahaU  apply  to  aotaona  bron^ 
under  this  aot,  according  to  the  subject  matter  of  the  action,  and 
without  regard  to  its  form. 

The  statutory  provisions  last  alluded  tOi  are  contained  in 
chapter  Y.  part  III.  of  the  Revised  Statutes,  2  R.  S.  303  to  347. 
That  chapter  is,  as  will  be  seen,  divided  into  eight  titles :  the 
first  treats  of  the  action  of  ejectment ;  the  second,  of  proceed- 
ings to  compel  the  determination  of  claims  to  real  property  in 
certain  cases  ;  the  third,  of  partition  ;  the  fourth,  of  the  writ  of 
nuisance  ;  the  fifth,  of  waste ;  the  sixth  of  trespass ;  the  seventh 
consists  of  general  provisions  in  relation  to  the  foregoing ;  and 
the  eighth  provides  a  remedy,  for  the  purpose  of  discovering  tlie 
death  of  persons,  on  whose  lives  any  particular  estate  may  de- 
pend. 

The  action  of  waste,  and  the  writ  of  nuisance,  treated  of  in 
the  fourth  and  fifth  of  the  above  divisions,  have  both  been  abol* 
ished :  the  former  by  sec.  450,  the  latter  by  sec.  453  of  the 
Code.  The  substantial  remedies  of  parties  in  these  respects, 
are,  however,  preserved,  and  may  be  obtained  by  means  of  a 
proceeding  for  damages ;  in  addition  to  which,  judgment  of  for- 
feiture and  eviction  is  obtainable  in  the  case  of  waste,  under 
sec.  450 ;  and  one  for  the  removal  of  a  nuisance,  as  well  as  for 
damages,  under  sec.  454. 

Where  judgment  of  forfeiture  and  eviction  is  sought,  that 
judgment  cannot  be  accompanied  by  equitable  relief,  under  the 
same  proceeding,  and  in  respect  of  the  same  transaction.  See 
Linden  v.  Hepburn^  3  Sandf.  S.  C.  R.  668  ;  5  How.  188 ;  3  C. 
R.  165 ;  in  which  case,  the  party  was  put  to  his  election  be- 
tween the  two  forms  of  relief. 

The  above  statutory  provisions  in  relation  to  ejectment,  be- 
ing chiefly  formal,  are,  with  scarce  any  exception,  merged  in 
those  of  the  Code ;  and  relief  is  only  now  obtainable  in  this  re- 
spect, by  means  of  an  ordinary  action,  carried  on  in  the  ordin- 
ary forms.  Any  provisions,  however,  which  extend  to  the  lamr 
of  cases  of  this  description,  without  respect  to  the  peculiar  form 
of  the  proceeding,  are  still  subsisting.  Thus,  the  granting  of  a 
new  trial  in  oases  of  ejectment,  which,  under  sec.  38  of  the 
chapter  above  referred  to,  may  be  demanded  as  a  matter  of 
right  by  the  losing  party,  at  any  tin)e  within  three  years  after 
the  judgment  against  him ;  remains  still,  as  heretofore,  a  matter 
of  right,  and  may  be  still  claimed  as  such.— Cbo^  v.  Pasmge^  4 
How.  360 ;  Bogers  v.  Wing^  5  How.  50. 


8FB0IAL  PROGEEDINO&  7]L9 

Ta  enter  upon  any  extended  dissertation  as  to  the  forms  of 
the  old  practice  in  these  cases,  or  upon  the  law  as  laid  down  in 
relation  to  that  practice,  in  the  works  devoted  to  its  considera- 
tion, would  be  clearly  inconsistent  with  the  plan  laid  down  at 
the  outset ;  and,  accordingly,  nothing  will  be  here  attempted 
beyond  a  cursory  notice  of  each  particular  subject,  including 
an  examination  into  its  bearings  upon  the  Code  itself,  if  requi- 
site, and  a  citation  of  any  recent  decisions  on  the  subject. 

The  provisions  of  the  Revised  Statutes  on  the  subject  of  par- 
tition are  long  and  special,  and  should  be  carefully  consulted  ;  as, 
in  many  respects,  particularly  as  regards  the  parties  to  a  pro- 
ceeding of  this  nature,  and  the  machinery  by  means  of  which 
such  partition,  when  ordered  by  the  court,  is  to  be  carried  out, 
they  still  substantially  govern  the  proceedings  in  an  action  un- 
der the  Code,  as  well  as  those  in  the  more  strictly  special  pro- 
ceeding by  petition. 

The  former  law  on  the  subject  of  partition  is  made  appli- 
cable to  actions  brought  under  the  Code  by  sec.  448.  That 
the  proceeding  by  petition  is  not  repealed  by  the  Code,  is  clear, 
from  the  exception  of  special  statutory  remedies  not  theretofore 
obtained  by  action,  as  made  by  sec.  471.  See  cases  below 
cited. 

§  448.  The  provisions  of  the  Revised  Statutes  relating  to  the  par- 
tition of  lands*  tenements,  and  hereditaments,  held  or  possessed  by 
joint  tenants  or  tenants  in  common,  shall  apply  to  actions  for  such 
partition  brought  under  this  act,  so  far  as  the  same  can  bo  so  applied 
to  the  substance  and  subject  matter  of  the  action,  without  regard  to 
its  form. 

This  provision,  and  that  in  section  455,  before  noticed,  were 
not  in  the  Code  of  1848;  and  some  discussion  arose  under  that 
measure,  as  to  how  far  the  remedies  of  parties  in  this  respect, 
were  obtainable  by  an  action  in  the  ordinary  form,  or  how  far 
a  special  proceeding  was  necessary  for  that  purpose. 

The  first  decision  on  the  subject  of  these  proceedings,  is  that  in 
Watson  v.  Brighaniy  3  How.  290,  1  C.  R.  67,  where  the  legality 
of  proceedings  under  the  forms  of  the  Code,  is  expressly  re- 
cognized. 

In  Backua  v.  StilvodU  3  How.  318,  1  C.  R.  70,  the  same  con- 
clusion was  come  to,  but  in  Traver  v.  Traver^  3  How.  351,  1  C. 
R,  112,  one  directly  the  reverse  was  maintained;  and  it  was 
;  held,  not  only  that  proceedings  by  petition  under  the  Revised 
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Statutes,  were  the  proper  form  to  adopt  in  these  cases,  but  even 
that  they  could  not  be  carried  on  under  those  of  the  Code. 

In  Myers  v.  Rashack^  4  How.  83,  2  C.  R.  13,  the  doctrine  ol 
Traver  v.  Traver  is  confirmed,  so  far  as  regards  proceedings 
under  the  forms  of  the  Revised  Statues,  which  are  held  to  be 
clearly  saved  by  sec.  471  of  the  Code,  and  to  be  just  as  valid 
now,  as  before  its  passage.  It  is,  however,  as  distinctly  held 
that  the  court  has  power  to  entertain  a  proceeding  for  that  pur- 
pose, instituted  by  way  of  summons  and  complaint,  according  to 
the  forms  of  the  Code,  in  the  same  manner  as  it  was  before 
competent  to  a  party  to  institute  proceedings  for  such  purpose, 
either  by  petition  under  the  statute,  or  by  a  suit  in  Equity. 
'*  My  conclusion  is,  therefore,"  says  the  learned  judge,  at  the 
close  of  an  elaborate  opinion  upon  the  subject,  **  that  the  old 
suit  in  equity  for  the  partition  of  lands,  is  now  merged  in  the 
civil  action  under  the  Code,  and,  as  such,  may  be  prosecuted 
by  summons  and  complaint."  In  Bow  v.  Bow^  4  How.  133, 
this  principle  is  subsequently  admitted,  by  the  same  learned 
judge  who  decided  Traver  v.  Traver^  so  that  the  principle  that 
proceedings  of  this  nature  may  now  be  carried  on  in  either 
form,  at  the  election  of  the  parties,  may  be  looked  upon  as 
settled. 

It  seems,  by  the  authority  of  iJSotc;  v.  iSou',  that,  though  proper, 
it  is  not  necessary  under  the  Statute,  for  notice  of  their  pro- 
ceedings to  be  given  by  commissioners  of  partition,  to  the  par- 
ties interested. 

In  Eeed  v.  Child^  4  How.  125,  it  was  held  that,  in  proceed- 
ings under  the  forms  of  the  Revised  Statutes,  any  defence  may 
be  set  up  which  may  be  available,  notwithstanding  the  appa- 
rent limitation  in  sec.  16,  of  that  part  of  the  measure. 

With  reference  to  the  subject  of  partition  in  general,  and  the 
manner  in  which  the  equity  of  the  difierent  parties  will  be  pro- 
vided for,  in  a  decree,  see  Haywood  v.  Judsort^  4  Barb.  S.  C. 
R.  228. 

In  Hdmersley  v.  Samersky^  1 L.  0. 127,  a  case  of  partition  by 
suit,  it  was  held  that  the  costs  of  parties  unnecessarily  made 
defendants,  must  be  borne  by  the  plaintiff  personally,  and  can- 
not be  charged  on  the  property,  unless  such  parties  were  so 
brought  in  to  the  suit,  at  the  request  or  consent  of  the  other 
defendants. 

Allegations  however,  directed  with  an  express   view  to 
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costs,  and  to  costtf  alone,  are  inadmissible.  In  McOowan  v. 
Myrrow^  S  C.  R.  9,  a  statement  in  an  answer,  that  the  piaintifis 
had  unreasonably  refused  to  make  partition  by  deed,  was 
stricken  out  as  redundant,  the  court  having  no  discretionary 
power  to  charge  a  party  with  costs,  under  the  provisions  of  the 
Revised  Statutes  above  referred  to ;  which  provisions  were 
there  held  to  be  saved  by  the  Code. 

The  solicitor  for  the  plaintiff  in  partition,  is  not  liable  to  be 
attached  for  non-payment  of  the  commissioners  fees,  though 
collected  by  him.  The  only  remedy  the  latter  has,  is  an  action 
in  regular  form — Lamouretix  v.  Morris^  4  How.  245 ;  also  appa- 
rently a  case  of  proceedings  under  the  forms  of  the  Code, 

In  Vanderwerker  v.  Vanderwerker,  7  Barb.  S.  C.  R.  221,  the 
question  as  to  who  are  or  who  are  not  proper  parties  to  pro- 
ceedings in  partition  was  fully  considered,  and  the  pleadings 
#  were  ordered  at  the  hearing  to  be  amended  under  sec.  173,  on 
terms  dictated  by  the  court. 

In  Bamaine  v.  McMillen^  5  How.  318,  it  was  held  that  six 
weeks'  notice  of  a  iaie  in  partition,  is  indispensably  necessary 
under  the  provisions  of  the  Revised  Statutes  ;  those  of  rule  54, 
where  a  three  weeks'  notice  is  prescribed,  as  to  the  sale  of 
lands  in  the  city  of  New  York  under  a  judgment  or  decree, 
only  applying  to  those  cases  in  which  the  time  is  not  fixtfd  by 
fitatute.  The  sale,  in  that  case,  which  had  been  made  on  a 
three  weeks'  notice,  was  accordingly  set  aside. 

The  general  practice  in  partition  cases  is  laid  down  by  special 
roles  of  the  supreme  court,  Nos.  77  to  79  inclusive,  and  has 
been  heretofore  considered  under  the  different  appropriate 
heads,  and  particularly  under  that  of  Judgment,  and  the  pro- 
ceedings consequent  thereon. 

In  addition  to  the  regular  proceedings  on  partition  in  the 
ordinary  form,  a  further  special  remedy  is  given  by  sections  86 
to  88  of  the  title  of  the  Revised  Statutes  above  cited,  2  R.  S.' 
381,  and  also  by  sec.  5  of  the  amended  act  of  1830,  ch.  329 
The  case  provided  for,  is  that  of  an  infant,  holding  an  undivided 
share  of  property  sought  to  be  divided  by  the  other  parties  in- 
terested ;  under  which  circumstances,  the  court  is  empowered 
to  authorize  a  partition,  or  a  sale  and  conveyance,  by  the  gene- 
ral guardian  of  such  infant,  on  application  by  petition,  and 
proof  of  thq  circumstances  to  its  satisfaction,  without  going 
through  the  ordinary  forms  of  a  suit. 

47 
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By  sections  89  to  01  of  the  same  title,  similar  powers  are 
conferred  in  relation  to  the  undivided  share  of  a  lunatic,  under 
similar  circumstances,  so  far  as  regards  partition  only,  on  ap- 
plication of  his  committee  ;  but' such  powers  do  not  extend  to 
authorize  a  sale  of  property  so  situated,  which  cannot  therefore 
be  effected  under  such  circumstances,  except  through  the  me- 
dium  of  a  suit,  or  of  a  petition  in  the  ordinary  form. 

Of  an  analogous  nature  to  partition,  is  the  special  proceeding 
for  the  admeasurement  of  a  widow's  dower,  as  provided  by 
title  VII.  chap.  VIII.  part  III.  of  the  Eevised  Statutes,  2  R.  S. 
488  to  493,  the  proceedings  in  which,  when  taken  by  petition 
as  thereby  provided,  are  specially  saved  by  sec.  471  as  before 
referred  to,  and  are  governed  in  all  respects  by  the*  old  prac- 
tice. As  in  partition,  a  widow,  in  these  cases,  has  her  election 
as  to  whether  she  will  proceed  in  this  manner,  or  by  means  of 
an  action  under  the  Code  in  the  ordinary  form,  which  latter 
proceeding  it  is  competent  for  her  to  take,  if  she  elect  to  do  so, 
— Townsend  v.  Toumsend^  2  Sandf.  S.  C.  R.  711. 

By  section  449,  a  special  saving  is  made  ^8  to  proceedings  to 
compel  the  determination  of  claims  to  real  property,  as  under : 

§  449.  Proceedings  to  compel  the  determination  of  olaims  to  real 
property,  pursuant  to  the  provisions  of  the  Revised  Statutes,  may  be 
prosecsited  by  action  under  this  act,  without  regard  to  the  forms  of 
the  proceedings  as  they  are  prescribed  by  those  staintes. 

In  practice,  however,  it  would  seem  to  be  impossible  to  carry 
out  this  enactment.  In  Crane  v.  Sawyer^  5  How.  372, 1  C.  R. 
(N.  S.)  30,  it  was  held  by  Gridley,  J.,  that,  notwithstanding  the 
terms  of  this  section,  it  is  impossible  for  proceedings  of  this 
description  to  be  instituted,  otherwise  than  under  the  forms  of 
Revised  Statutes.  The  very  nature  of  those  proceedings  is 
incompatible  with  the  ordinary  forms  of  an  action  ;  and  such, 
on  examination  into  the  matter,  would  seem  clearly  to  be  the 
case* 

The  other  special  proceedings,  under  title  VIII.  of  chap* 
ter  V.  part  III.  of  the  Revised  Statutes,  above  cited,  in  relation 
to  the  discovery  of  the  death  of  oestuis  qui  vie^  are  in  no 
manner  affected  by  the  Code,  or  any/ of  the  decisions  under 
it,  and  must,  therefore,  be  carried  on  as  heretofore.  They 
are,  in  many  respects,  analogous  to  the  remedies  provided  by 
the  English  law  on  the  same  subject,  by  the  statute  of  Queen 
Anne,  though  the  precise  forms  adopted  are  different 


SPECIAL  PROCEEDING&  723 

In  relation  to  real  estate,  two  other  special  remedies  are  pro* 
▼ided,  neither  of  which  is  in  any  manner  affected  by  the 
Code,  or  any  of  the  decisions  under  that  measure. 

The  first  of  these  is  the  summary  proceeding  for  the  re- 
covery of  the  possession  of  land  in  certain  cases,  provided  for 
by  title  X.  chapter  VIII.  part  III.  of  the  Revised  Statutes,  2 
R.  S.  507  to  517.  In  these  cases  it  would  seem  that  no  costs 
whatever,  other  than  actual  disbursements  for  officers'  fees,  are 
recoverable  by  the  prevailing  party — Pairidge  v.  Fori,  5  How. 
21.  The  question  as  to  how  far  the  inhibition  against  the  supe- 
rior  courts  from  granting  a  stay  of  proceedings  in  these  cases, 
18  or  is  not  positively  binding,  under  all  circumstances,  has  been 
already  considered,  and  the  cases  cited,  under  the  head  of  Ap- 
peals from  Inferior  Courts. 

The  other  proceeding  alluded  to,  is  the  peculiar  remedy  of 
foreclosure  by  advertisement,  without  the  institution  of  any  suit, 
as  provided  for  by  title  XV.  chap.  VIII.  part  III.  of  the  Re- 
vifled  Statutes,  2  R.  S.  545  to  548.  The  succeeding  title  of  the 
same  chapter,  which  provides  for  the  compulsory  compliance 
of  unwilling  owners  in  the  draining  of  marsh  lands*  might  also 
be  classified  under  the  head  of  a  special  proceeding  in  relation 
to  real  estate.  Of  course,  neither  of  these  remedies  is  in  any 
manner  affected  by  the  Code,  or  by  the  decisions  under  it. 

In  Van  SSyke  v.  Shelden^  0  Barb.  S.  C.  R.  278,  an  omission  to 
serve  notice  on  the  mortgagor,  as  required  by  the  statute,  in 
relation  to  the  former  of  these  proceedings,  was  held  to  be 
a  fatal  objection  to  the  validity  of  the  measures  taken  in  that 
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As  a  general  rale,  the  Code,  like  other  statutory  promoD8|Diut 
be  looked  upon  as  prospective  only  in  its  nature,  learing  proceed- 
ings pending  at  the  time  of  its  passage^  to  be  governed  by  the  then 
existing  practice.  At  the  time,  however,  of  that  passage,  this  nle 
was  modified  as  regards  the  operation  of  certain  sections,  aDdothff 
provisions  made  in  relation  to  then  existing  proceedings,  by  tk 
collateral  measure,  entitled  ^^  An  act  to  facilitate  the  detemuDatkn 
of  existing  suits  in  the  courts  of  this  state,"  passed  on  the  mm 
day,  viz.,  April  12th,  1848. 

On  the  fii^t  amendment  of  the  CSode  in  1849,  an  ameBdment  of 
the  supplementary  act  was  also  effected,  by  a  law  passed  the  sum 
day,  vis.,  11th  April,  1849>  by^ which  amended  measure  proceed- 
ingB  in  then  existing  suits  have  since  been  goyemed,  and  ma j  ^ 
be  held  to  be  so,  as  no  formal  repeal  of  the  latter  has  ever  taken 
place. 

In  the  measure  of  1851,  however,  an  arnendment  of  sec.  457  tf 
ellecled,  whidi  seems  to  have  the  practical  effect  of  soperseding  all 
other  provisions,  and  ct  rendering  eveiy  portion  of  the  Code  retro- 
spective in  aD  cases,  and  for  all  purposes.  The  seetieo  as  now 
amended,  nms  in  the  earlier  portion  <^  it  as  follows : 

^^  Th^  provirioDS  of  this  act,  apply  to  future  proceecEags  in  a^ 
lions  or  suits  heretcrfbre  eommeneed  and  now  pending,  as  fdlowa : 

^  1.  If  there  have  been  no  pleading  therein,  to  the  pleadinga 
and  all  subsequent  proceedings. 

<<2.  Where  there  is  an  issue  of  law  or  of  fact,  or  any  ether 
question  of  fact  to  be  tried,  to  the  trial  and  all  subseqaeat  pro- 
ceedings. 

'^  8«  After  a  judgment  or  order,  to  the  proceedings  to  enferee, 
vacate,  modify,  or  reverse  it,  including  the  costs  of  an  appeal'^ 

The  latter  portion  of  the  sectioD,  is  in  relation  to  the  appeintacat 
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rf  extrsordixmiy  Terms,  when  necessary,  and  has  no  immediate 
bearing  on  the  present  question* 

It  seems  diflGk^uIt  to  ooneeive  any  state  of  circumstances  which 
this'proyision,  if  fally  applied,  would  not  be  sufficient  to  embrace ; 
and  such  was  probably  Uie  yiew  taken  of  it  by  the  legislature,  as 
evidenced  by  the  fact  that  no  alteration  was  made  by  them  on 
that  occasion,  as  regarded  the  supplemental  acts  before  noticed, 
though,  in  more  than  one  respect,  such  an  alteration  would  have 
been  desirable^  The  fact  is,  that  the  number  of  cases  pending,  or 
decided  before  the  introduction  of  the  Code,  is  daily  diminishing, 
and  the  necessity  of  any  special  enactment  on  the  subject  lessening 
in  the  like^ratio;  and,  therefore,  a  g^eral  sweeping  enactment, 
such  as  that  above  cited,  seems  all  that  is  now  either  necessary  or 
desirable  upon  the  subject. 

In  the  Code,  as  last  amended,  the  following  provision  was  also 
made  by  8ec«  460,  in  relation  to  the  time  for  appealing  from  de- 
crees in  equity,  in  suits  pending  in  the  supreme  court  on  1st  July 
1847: 

6  460.  An  appeal  may  be  taken  from  any  final  decree,  entered 
upon  the  direction  of  a  single  judge,  in  any  suit  in  equity  pending  in 
the  supreme  court,  on  the  first  day  of  July,  one  thousand  eight  hun- 
dred and  forty-seven,  at  any  time  before  the  first  day  of  November, 
one  thousand  eight  hundred  and  fifty-two.  But  this  section  shall  not 
apply  to  cases,  where  a  rehearing  has  already  been  had  or  ordered, 
or  to  the  case  of  a  decree  entered  before  the  passage  of  this  act,  and 
to  review  which  no  attempt  ia  good  faith  has  been,  or  rfiall  have 
been  made,  within  thirty  days  after  notice  of  the  entry  of  such  de- 
cree. Such  appeal  shall  be  taken  in  the  manner  provided  in  see- 
tioiia  three  hundred  and  twenty-seven  and  three  hundred  and  for^<» 
eight. 

In  the  Code  of  1851,  the  period  here  fixed,  stood  as  of  the  same 
date  in  1851.  In  that  of  1849,  the  limitation  for  appeals  of  this 
nature  was  until  ninety  days  after  that  act  took  eflfeet ;  and^  ia 
Burch  V.  Nswburjfy  below  cited,  it  was  held  that  this  limitation 
was  not  unconstitutional,  because  it  merely  extended  the  time  for 
bringing  an  appeal,  and  affected  the  remedy  only ;  and  the  same 
principle  will  of  course  hold  good  in  relation  to  the  extensions 
ejected  by  the  acts  of  1861  and  1862,  as  above  cited. 

In  the  same  case  of  Burch  y.  Newbury^  4  How.  145,  it  was 
decided  with  especial  reference  to  this  section,  as  it  stood  at  that 
CMsey  that  a  proceeding  pending  in  the  court  of  chancery  on  1st 
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ef  July  1847)  was  within  its  tenns ;  that  date  being  deuly  aa 
error  for  the  first  Monday  in  July  ISIT,  i.  e.,  the  5th  rf  that  montli, 
on  whioh  day  all  euits,  then  pending  in  chancery^  were  traosfemd 
to  the  supreme  court,  by  the  terms  of  the  constitution— «rt.  14, 
sees-  6  and  6*  It  was  also  held  that  a  case,  wh^re  a  re-hearing  had 
been  applied  for  and  denied,  did  not  come  within  the  exclosion  made 
^  the  end  of  the  section,  and  a  motion  to  dismiss  an  appeal  on  that 
ground,  was  refused  accordingly. 

The  eyident  error  alluded  to  in  this  case,  appears  to  bate  es- 
caped the  attention  of  the  legislature. 

In  Mason  y*  Jones^  1  C.  R.  (N.  S.)  885,  where  a  decree  in  a 
suit  in  equity,  pending  as  aboye,  was  made  in  April,  1851,  and  a 
copy  thereof  senred  on  the  opposite  party  on  the  18th  Maj,  vhe 
took  no  proceeding  to  appeal  therefrom,  until  the  17th  Jalj  follow- 
ing, such  appeal  was  held  to  be  taken  too  late,  and  was  dismissed 
accordingly.  The  decree  being  entered  before  the  passage  of  the 
measure  of  1851)  was  not  within  its  provisions ;  the  thirtj  dsjs' 
limitation  of  an  appeal  from  a  judgment  entered  on  the  direction  of 
a  single  judge,  by  sec.  348  of  the  Code,  would  haye  precluded  an 
appeal,  had  that  section  been  applicable  ; — whilst  the  application 
could  not  be  entertained  in  the  nature  of  a  rehearing,  under  see.  T 
of  the  supplemental  act  of  1849,  as  below  cited,  because  no  notice 
thereof  had  been  given  within  ten  days  after  notice  of  such  decree, 
as  there  prescribed.  The  intended  appellant  was,  therefore,  held 
to  be  without  remedy  in  the  premises*  See  decision  tpon  analo- 
gous  principles,  in  Church  y.  Mhodesj  6  How*  281. 

By  section  461,  it  is  provided  as  follows : 

§  461.  An  issue  of  fact  joined  in  a  county  covrt,  or  eoiirt  of  eon^ 
non  pleas,  before  the  first  day  (^  July,  cue  thousand  eight  hvndred 
and  forty-eight,  or  then  pending  in  that  court  on  appeal,  shaU  be 
tried  by  a  jury,  unless  the  parties  otherwue  agree. 

By  section  473  of  the  amended  Codes  of  1849  and  1851,  these 
measures  vrere  made  so  far  retrospective,  as  to  date  back  to  the 
passage  of  the  original  measure  of  1848,  as  follows : 

§  473.  This  act  shall  take  effeet  on  the  first  day  of  Jolj,  1^-18; 
except  that  sections  22,  23,  24  and  25,  shall  take  effect  immediatelj. 

In  OamUe  y*  Beattiey  however,  4  How.  41,  it  was  decided  that, 
notwithstanding  the  terms  thus  used  in  sec.  478,  the  new  portieoa 
of  the  measure  of  1849,  not  contained  in  that  of  1848,  were  not 
retrospective ;  and  the  court  inclined  to  construe  the  amended  asl 
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8S  taking  effect,  ^ith  reference  to  new  matter,  as  from  twenty  days 
after  its  passage. 

By  section  466  of  the  amended  Code  of  1851,  it  is  provided  as 
follows : 

§  456.  The  appeal,  mentioned  in  section  9  of  the  act  to  facilitate 
the  determination  of  existing  snits  in  the  courts  of  this  state,  may 
also  be  taken  from  an  order,  made  at  a  special  term,  on  a  summary 
application  in  an  action  after  judgment,  when  such  order  involves 
the  merits  of  the  application,  or  some  part  thereof. 

See  this  section  of  the  supplemental  act,  below  considered. 
By  section  457,  the  following  provision  is  made,  in  reference  to 
appeals,  in  cases  pending  before  the  Code  : 

§  457.  No  writ  of  error  shall  be  hereafter  issued,  in  any  case 
whatever.  Wherever  a  right  now  exists  to  have  a  review,  of  a  judg- 
ment rendered,  or  order  or  decree  made  before  the  first  day  of  July, 
1848,  such  review  can  only  be  had  upon  an  appeal  taken  in  the  man- 
ner provided  by  this  act ;  and  all  appeals  heretofore  taken  from  such 
judgments,  orders,  or  decrees  under  the  provisions  of  the  Code  of 
procedure,  which  are  still  pending  in  an  appellate  court,  and  not 
dismissed,  shall  bo  valid  and  efeclual.  But  this  section  shall  not 
extend  the  right  of  review,  to  any  case  or  question  to  which  it  does 
not  now  extend,  nor  the  time  for  appealing,  nor  shall  it  apply  to  a 
case  where  a  writ  of  error  has  been  idready  issued. 

In  Dunlop  v.  EdwwdSy  3  Comst*  841,  3  C.  R.  197,  the  court 
held  that  au  order,  denying  a  motion  to  set  aside  a  judgment  en- 
tered on  a  warrant  of  attorney,  was  net  appealable  under  the  Code 
of  1848.  Under  the  amended  measure  the  reverse  would  be  the 
case,  on  the  ground  that  such  an  order  would  be  ^^  a  final  one,  af- 
fecting a  substantial  right,  made  in  a  special  proceeding,  or  upon  a 
summary  application  in  an  action  after  judgment.'' — Sec.  11. 

The  following  principles  are  laid  down  by  the  court,  in  pronounc- 
ing their  decision : 

I.  The  judgment  was  perfected  in  June  1847.  The  Code  proper, 
only  applies  to  saits  commenced  ^^  after  the  first  day  of  July,  1848. 
The  supplemental  act,  only  makes  certain  provisions  of  the  Code^ 
and,  among  others,  the  right  of  appeal,  applicable  to  pending  suits. 
This  court  has  repeatedly  held,  that,  where  judgment  has  been  per* 
£ected  before  the  Code  took  effect,  the  action  could  not  be  deemed 
pending  within  its  provisions.  (1  Comst.  428,  426,  and  601.) 
The  motion,  therefore,  was  not  a  future  proceeding  in  a  pending 
suit.'' 
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*^  11.  The  supplemental  act,  restricts  the  right  of  appeal  to  jndg* 
ments,  decrees,  and  final  orders.  Final  orders  in  this  act,  refer 
either  to  final  orders  in  special  proceedings  in  the  nature  of  judg- 
ments, final  decrees,  or  final  orders  upon  summary  applications 
after  judgment  In  the  latter  case,  this  court  has  held  that  it 
refers  to  some  proceeding  based  upon  the  judgment  or  decree,  vA 
assuming  its  validity ;  as  a  proceeding  against  the  judgment  debtor 
under  section  247,  or  an  application  of  a  judgment  creditor 
for  the  surplus  on  a  foreclosure,  and  cases  of  that  kind.  (1 
Comst.  187.) 

^'  III.  The  457th  section  of  the  Code  of  1849,  does  not  aifeck 
the  case.  That  refers  to  judgments,  orders,  and  decrees  made  be- 
fore the  first  day  of  July,  1848.  It  also  restricts  the  right  of 
appeal,  to  cases  when  a  right  of  review  existed,  before  the  Code  went 
into  operation.  No  such  right,  in  a  case  like  this,  existed  before  the 
Code." 

The  appeal  should,  therefore,  be  dismissed. 

The  above  are  all  the  provisions  in  relation  to  the  retrospectiTe 
eflfect  of  the  Code,  as  they  stand  in  the  amended  measure  of  1851* 
They  supersede  in  effect,  as  before  noticed,  the  greater  portions  of 
the  supplemental  act  As,  however,  questions  in  regard  to  the 
operation  the  latter  may  still  often  arise,  and  as  some  of  its  pro- 
visions may  be  held  to  be  still  applicable,  and  those  of  section  9  are 
unquestionably  so ;  a  short  notice  of  that  act,  as  last  amended  in 
1849,  is  subjoined. 

By  section  2,  the  following  provisions  of  the  Code  of  1849,  are  in 
terms  r^dered  retrospective. 

§  2.  The  provisions  of  the  Code  of  Procedure,  contaiocd  in  the 
following  sections  thereof,  are  hereby  applied,  so  far  as  the  same  ire 
applicable,  to  future  proceedings  in  civil  suits,  whether  at  law  or  in 
equity,  pending  on  the  first  day  of  July,  1848,  as  follows: 

1.  Sections  seventy-two,  one  hundred  and  twenty-one,  one  ban- 
drod  and  sixty-nine  to  one  hundred  and  seventy-six,  both  inclnsiTe, 
three  hundred  and  fifteen,  and  three  hundred  and  eighty-eight,  to 
proceedings  in  actions  in  the  supreme  court,  in  the  county  counts,  in 
the  superior  court  of  the  city  of  New  York,  in  the  court  of  common 
pleas  for  the  city  of  New  York,  in  the  mayors'  courts  of  the  cities  of 
Albany,  Hudson,  Troy,  and  Rochester,  and  in  the  recorders'  courts 
in  the  cities  of  Buffalo  and  ITtica. 

2.  Seciaons  two  hundred  and  ninety-two  to  three  hundred  and  tvo» 
both  inolnsive,  to  executions  on  a  judgment  or  decree  in  anj  of  those 
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oourtSy  hereafter  issued  against  any  person,  to  the  sheriff  of  the 
county  where  he  resides,  or,  if  he  reside  out  of  the  state,  to  the  sheriff 
of  the  county  where  the  record  of  judgment  is  filed  or  the  decree 
enrolled;  the  word  "judgment'*  in  these  sections  heing  taken  to 
include  a  decree. 

3.  Sections  three  hundred  and  twenty-three  to  three  hundred  and 
thirty  one,  both  inclusive,  three  hundred  and  thirty-three  to  three 
hundred  and  forty-seven,  both  inclusive,  and  three  hundred  and  fifty- 
one  to  three  hundred  and  seventy-one,  both  inclusive,  to  the  review 
of  judgments,  decrees,  and  final  orders,  from  which  no  writ  of  error 
or  appeal  shall  have  been  already  taken,  the  word  ^' judgment^'  being 
taken  to  include  a  decree,  and  **  judgment  roll "  to  include  the  record 
of  judgment  and  enrolment  of  decree. 

4.  Sections  three  hundred  and  ninety  to  throe  hundred  and  ninety- 
nine,  both  inclusive,  four  hundred  and  six  to  four  hundred  and  fif- 
teen, both  inclusive,  four  hundred  and  seventeen,  and  four  hundred 
and  eighteen,  to  proceedings  in  actions  in  all  the  courts  of  civil  juris- 
diction  in  the  State. 

5.  Section  four  hundred  and  two,  to  non-enumerated  motiona  in 
the  courts  mentioned  in  the  first  subdivision  of  this  section. 

It  may  save  trouble  to  the  reader,  to  refer  shortly  to  the  purport 
of  the  different  provisions  of  the  Code  affected  by  this  section. 
With  regard,  in  the  first  place,  to  subdivision  1 ;  sec.  72  of  the 
Code  refers  to  the  abolition  of  feigned  issues,  and  to  the  substitu- 
tion for  them,  of  an  order  stating  the  real  question  of  fact  to  be 
tried. 

Sec.  121  provides  for  the  non-abatement  of  actions*  and  the  prcK 
eeedings  to  be  taken  for  their  due  continuance,  in  case  of  the  death, 
marriage,  or  other  disability  of  parties.  In  Vrooman  v.  Jones^  fir 
How.  369,  1  C.  R.  (N.  S.)  80,  it  was,  however,  held  that,  not- 
withstanding this  section,  sec.  121  of  the  Code  is  not  retrospective, 
in  cases  where  a  transfer  of  interest  had  been  made,  before  the 
passage  of  that  measure.  If  it  were  so,  that  provision  would  be 
unconstitutional,  because  the  transferees  would,  in  such  case,  be  sad- 
dled with  the  previous  costs  of  the  suit»  for  which,  under  the  former 
law,  they  were  not  liable. 

Sec  169  to  176,  contain  the  whole  of  the  chapter  relative  to 
mistakes  and  amendments  in  pleading,  except  the  last  section  of 
that  chapter,  by  which  authority  is  given  to  parties  to  file  supple- 
mental pleadings,  alleging  material  facts,  occurring  after  their 
former  pleadings,  or  of  which  they  were  then  ignorant  This  lat- 
ter power  is,  therefore^  simply  prospectiTc,  and  does  not  exist  in 
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suits  commenced  before  the  passage  of  the  Code,  except  in  so  far 
as  similar  relief  miglit  have  been  obtained  under  the  former  prac- 
tice.    The  others  apply  to  all  suits  of  whatever  nature. 

Sec.  315  refers  to  the  costs  of  motions,  which  are  therefore  gov- 
erned, in  all  cases,  by  the  new,  and  not  by  the  old  practice,  and 
will  be  allowed  accordlkigly.  In  Lyme  v.  Ward^  1  C.  R.  101, 3 
How.  342,  7  L.  0.  10,  1  Comst.  851,  it  was,  however,  decided, 
that  the  costs  of  such  a  motion  in  the  court  of  appeals,  are  to  be 
taxed  under  the  old  practice,  that  court  not  bebg  one  of  those 
mentioned  in  this  section. 

Sec.  388  provides  for  the  admission  and  inspection  of  writings, 
and  the  enforcement  of  discovery,  which  remedies  can  be  obtained 
according  to  ttie  forms  of  the  Code  in  all  cases. 

By  subdivision  2,  the  whole  of  the  chapter  of  the  Code,  inih 
reference  to  ^^  proceedings  supplementary  to  the  executiont"  is  ren- 
dered retrospective,  as  to  executions  thereafter  issued.  In  ]ffO- 
ceedings  supplementary  to  an  execution,  issued  before  the  operation 
of  the  Code,  an  action  in  the  nature  of  the  former  creditor's  suit 
may  still  be  maintained. — Dunham  y.  Nicholson^  2  Sandf.  S. 
C«  R.  686* 

With  regard  to  subdivision  8,  sections  328  to  881  of  the  Code 
comprise  the  whole  of  chap.  I.  of  title  XL,  relative  ^'  to  appeals  in 
general,"  except  the  last  section.  This  reservation  has  accordingly 
no  operation  on  appeals  from  a  single  judge  to  the  general  Term, 
in  suits  pending  at  the  passage  of  the  Code,  which  must,  therefore, 
be  still  taken  within  10  days,  according  to  the  old  practice. 

Sections  338  to  847  contain  the  whole  of  the  provisions  of  that 
^rtion  of  the  Code  in  relation  to  appeals  to  the  court  of  appeab, 
(chap.  II.)  and  appeals  to  the  supreme  court  from  an  inferior  court, 
chap.  III.  of  same  title.  Sections  351  to  87I9  oontun,  in  like 
manner,  the  whole  of  the  provisions  of  chapter  V.,  in  relation  to 
appeals  from  justices'  courts.  It  will  be  observed  that  chapter  Vi* 
in  relation  to  appeals  from  a  single  judge  to  the  general  Term, 
whether  as  regards  judgments  or  orders,  is  excepted  from  the 
retrospective  effect  of  tho  measure  now  under  consideration. 

Sections  390  to  399,  comprise  the  whole  of  chapters  VI.  and  VII. 
of  title  XII.  of  the  Code,  in  relation  to  the  examination  of  parties 
or  witnesses,  with  the  exception  of  the  first  section  of  the  former,  by 
which  the  former  action  to  obtain  discovery  under  oath  is  abolished. 

Sections  406  to  415,  constitute  the  entirety  of  chapters  IX.  X. 
and  XI.  of  tho  same  title,  relating  to  ^^  entitling  affidavits,'^ 
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^  computation  of  thne,''  and  ^^  notices,  and  filing  and  service  of 
papers,"  except  the  three  last  sections  of  the  latter ;  two  of  which, 
however,  417  and  418,  are  afterwards  saved.  The  only  section, 
accordingly,  of  this  last  chapter,  which  is  not  retrospective,  is  416 
— ^providing  for  the  due  filing  of  summons  and  pleadings,  or,  in 
default,  that  they  shall  be  deemed  abandoned. 

Section  402,  applied  to  then  pending  cases,  by  subdivision  5,  is 
that,  which  provides  that  eight  days'  notice  of  motion  must  be  given, 
in  all  cases  in  which  notice  is  necessary,  unless  a  shorter  time  be 
prescribed  by  special  order. 

Sections  8,  4,  5  and  6,  of  the  supplemental  act,  have  relation  to 
references  in  old  causes,  and  run  as  follows : 

§  3.  Any  suit  in  equity  now  pending  in  the  supreme  court,  or 
which  may  be  there  pending  before  the  first  day  of  July  next,  or  an 
issue  therein,  whether  of  fact  or  of  law,  or  both,  may  be  referred, 
upon  the  written  consent  of  the  parties  concerned ;  and,  upon  the 
like  consent,  a  reference  may  be  ordered  to  take  testimony,  or  to 
report  facts,  or  to  execute  an  order  or  decree. 

§  4.  Where  the  parties  do  not  consent  as  in  the  last  section  men* 
tioned,  the  court  may,  upon  the  application  of  either,  or  of  its  own 
motion,  direct  a  reference  in  such  suit,  in  the  following  cases : 

1.  Where  the  determination  of  an  issue  of  fact,  shall  require  the 
examination  of  a  long  account  on  either  side ;  in  which  case  the  ref* 
erence'may  be  to  hear  and  decide  the  whole  issue,  or  to  report  upon 
any  specific  question  of  fact  involved  therein  ;  or 

2.  Where  the  taking  of  an  account  shall  be  necessary  for  the  in- 
formation of  the  court,  before  decree,  or  for  carrying  an  order  or 
decree  into  effect ;  or 

3.  Where  a  question  of  fact,  other  than  upon  the  pleadings,  shall 
arise,  upon  motion  or  otherwise,  in  any  stage  of  the  suit. 

§  5.  The  report  of  the  referee  or  referees  upon  the  whole  cause, 
or  upon  the  whole  of  any  issue  therein,  shall  stand  as  the  decision  of 
the  court,  in  the  same  manner  as  if  the  cause  or  issue  had  been  de- 
termined by  the  court  at  a  special  term,  and  may  be  reviewed  in  like 
manner. 

§  6.  The  referee  or  referees  shall  be  appointed  in  the  manner 
provided  in  section  two  hundred  and  seventy-three,  of  the  code  of 
procedure,  and  shall  have  the  powers  specified  in  section  four  hun- 
dred and  twenty- one,  and  the  compensation  specified  in  section  three 
hundred  and  thirteen,  of  that  code. 

In  Muckletkwaiie  y«  Weisery  1  C.  R.  61,  it  was  held  that  the 
review  of  a  referee's  report  made  since  the  Codei  on  a  reference 
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granted  before  its  passage,  ought  properly  to  take  place  on  the 
jadgment  entered  on  that  report,  and  in  the  form  of  a  rehearing, 
under  sections  7  and  8  of  the  supplemental  act.  See,  also,  The 
People  ex  reL  Griffin  v.  Steele^  below  cited.  In  ScoU  ?.  &dber, 
S  How.  873,  it  was  held,  on  the  oontatirj,  that  ihe  review  in  snch 
cases,  was  governed  entirely  by  the  former  law.  See,  also,  Origg 
V.  La  WaU^  5  How.  168 ;  8  C.  R.  141 ;  Rogers  v.  Ifoimay,  1 
C.  R.  63 ;  and  Iddings  v.  Brueuy  mentioned  below,  though,  in  the 
last,  a  rehearing  was  directed*  The  former  conclusion  seems 
preferable.  The  whole  proceeding  by  rehearing  seems,  however, 
to  be  now  swept  away  by  the  effect  of  the  recent  amendments,  sod 
that,  without  any  reservation,  even  as  to  inchoate  proceedings  at  the 
time  of  their  passage. — V.  Church  v.  Rhodes^  6  How.  281. 

In  Flagg  V.  Munger,  2  G.  R.  17,  8  Barb.  S.  C.  R.  9,  it  was 
held  that  a  reference  to  take  testimony  in  an  equity  suit,  could  not 
bo  directed  without  consent,  under  subdivision  3  of  section  4,  as 
above  cited.  Such  a  reference  can  only  be  taken  by  consent.  Sab- 
division  5  was,  it  was  held,  intended  to  provide  for  references  upon 
collateral  matters  in  a  cause,  where  the  court  of  chancery  woald, 
under  the  former  practice,  have  ordered  an  interlocutory  reference 
to  the  master,  or  an  issue ;  and  not  to  actual  issues  of  fact  upon  the 
pleadings,  involving  the  whole  controversy  between  the  parties, 
which,  unless  referred  by  their  consent,  or  on  motion  of  the  court 
on  actual  examination  into  the  case,  must  be  tried  by  the  latter. 

The  following  provisions,  in  relation  to  rehearings  in  old  cases, 
are  made  by  sections  7  and  8  : 

§  7.  No  rehearing  shall  take  place  at  a  general  Term  of  the  su- 
preme court,  of  an  order  or  decree  made  at  a  special  term,  unless 
the  same  involve  the  merits  of  the  suit  or  proceeding,  or  some  pari 
thereof.  And  further  proceedings  upon  the  order  or  decree  shall 
not  be  stayed,  unless  security  be  given,  in  the  same  manner,  and  to 
the  same  extent,  as  would  be  required  if  an  appeal  were  taken  to  the 
court  of  appeals  from  the  same  order  or  decree,  made,  or  confirmed 
at  a  general  term.  Nor  shall  such  rehearing  be  had,  unless  notice 
of  the  same  be  given,  within  ten  days  after  notice  of  the  order  or 
decree  reheard,  with  the  security  thus  required. 

§  8.  No  petition  for  a  rehearing  need  be  made.  Instead  thereof, 
it  shall  only  be  necessary  to  serve  a  notice  in  writing  on  the  adverse 
party,  and  on  the  clerk  with  whom  the  order  or  decree  to  be  reheard 
is  entered,  stating  the  application  for  a  rehearing  of  such  order  or 
decree,  or  some  specified  part  thereot 


In  Scherm^hom  v.  The  Mayor  of  JVtw  York,  3  How.  254,  » 
rehearing  was  denied,  under  sec.  7,  oa  the  gronnd  that  the  proris- 
ione  of  that  eection  had  not  been  strictly  complied  irith.  Security 
must,  it  was  sud  hj  the  court,  he  given  in  all  cases,  and  that  within 
ten  days,  or  the  rehearing  will  be  denied.  See,  also,  Bureh  v, 
JVewbury,  below  cited ;  and  Fmchlty  y.  Mills,  1  C.  R.  88. 

In  Crane  y.  Crane,  1  C.  R.  92,  it  was,  however,  held,  by  the 
Btipreme  oonrt,  that  no  security  was  necessary  on  an  application 
for  a  rehearing  under  sec.  7,  where  no  stay  of  proceedings  was 
asked ;  contrary  to  the  doctrine  held  in  SckerrMThom  v.  Thf  Mayor 
of  Jfetn  York,  before  cited,  and,  possibly,  on  the  gronnd  that  that 
case  had  been  reversed  by  the  court  of  appeals,  as  below  mentioned. 

The  decision  of  the  latter  tribunal,  as  reported,  does  not,  how- 
ever, seem  to  touch  upon  this  point  at  all.  The  authority  of 
Schermerhom  y.  The  Mayor  of  JVtw  York,  is  pro  tanlo  re- 
eetahlished,  and  that  of  Crane  r.  Crane  subverted,  by  the  case 
of  Sheldon  y.  Barnard,  8  C.  R.  82,  denying  such  a  rehearing, 
on  the  ground  that  security  had  not  been  given, — and  which  order 
was  confirmed  by  the  court  of  appeals,  3  How.  423 :  where  the 
following  conclusitHia  are  stated,  as  having  been  arrived  at  by  a 
majority  of  the  judges,  on  the  subject  of  proceedings  of  this  na- 
ture in  general : 

*'  1.  Security  as  well  as  notice  of  the  rehearing,  -most  be  given 
within  ten  days  after  receiving  notice  of  the  order  or  decree  to  be 
reheard ;  and  there  must  be  security  in  all  cases. 

"  2.  If  no  stay  of  proceedings  is  asked,  it  will  be  sufficient  to 
give  such  an  undertaking  as  required  by  sec.  334  of  the  Cod&  But 
if  a  stay  of  proceedings  be  asked,  the  undertaking  mast  conform  to 
some  of  the  following  sections,  according  to  the  nature  of  the  order 
or  decree  to  be  reheard. 

"  3.  Instead  of  the  former  practice  of  first  giving  notice  and 
obtainbg  an  order  for  a  rehearing,  and  then  giving  notice  of  the 
rehearisg,  the  party  may  now  give  notice  of  a  rehearing  in  the  first 
instance.  In  this  way,  notice  of  the  rehearing,  and  the  security, 
may  be  given  within  the  ten  days  allowed  by  the  statute." 

An  order  for  a  rehearing,  granted  under  these  sections,  SUS' 
pended  all  proceedings  upon  the  decree  on  which  it  was  granted* 
tmtil  such  rehearing  had  taken  place.— fVncA/(y  r.  Mills,  1  C.  R. 
83,  alwve  (»ted. 

In  WUtim  T.  Onderdonk,  1  C.  R.  64,  a  notice  of  appeal  having 
been  given  in  error,  instead  of  a  notice  of  rehearing,  as  above 
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prescribed ;  it  was  held  that  such  defect  ooald  not  be  remedied,  and 
that  the  party's  right  to  the  latter  mode  of  review  was  gone,  the  time 
limited  for  that  purpose  having  elapsed.  It  wonld  seem,  hovever, 
from  Detnpsey  y.  Tylee^  1  C.  R.  (N.  S.)  860,  that  this  objection, 
though  undoubtedly  valid,  if  taken  in  due  time,  b  capable  of  being 
waived  by  acquiescence  of  the  adverse  party ;  and,  in  that  case,  a 
motion  to  dismiss  an  appeal  there  taken  was  daiied,  though  the 
court  held  that  a  motion  for  rehearing  would  have  been  the  proper 
course  for  obtaining  the  review  of  the  decision  there  m  question, 
had  not  the  period  expired,  withm  which  a  notice  for  Aat  purpose 
might  have  been  served,  without  any  objection  being  taken,  doriog 
that  period,  to  the  notice  of  appeal  which  bad  been  actually  served, 
on  the  ground  of  its  irregularity. 

In  Schermerham  v.  Tke  Mayor  of  Jfew  York^  8  How.  254, 
above  cited,  it  was  held  that  re-hearings  after  the  passage  of  the 
supplemental  Code,  are  governed  by  that  measure,  althongh  saeh 
re-hearings  maybe  of  decrees  pronounced  before  it  came  intoopera- 
tion ;  and  a  decision  to  the  same  effect,  was  pronounced  in  Bwrtk 
V.  Jfewhury,  8  How.  271 ;  1  C.  R.  41. 

In  the  Mayor  of  Jfew  York  v.  Schermerhom^  1  Comst.  428; 
3  How.  334;  1  C.  R.  100,  an  appeal  from  the  decision  of  ScAei^ 
tnerhorn  v.  the  Mayor  of  Jfew  York  was  dismissed,  as  being  from 
a  decision  of  the  special  term  only,  and  also  as  being  taken  too 
late.  The  general  doctrine  of  that  decision,  and  that  of  Bwrek 
IT.  Jfewhury  is  however  set  aside,  so  far  as  regards  appeals, 
and  it  was  held,  on  the  contrary,  that  appeals  from  decisions 
pronounced  before  the  coming  into  operation  of  the  Code,  though 
after  its  passage,  are  governed  by  the  old,  and  not  by  the  new 
practice.  The  principle  is  thus  stated  by  Bronson,  J.,  in  pro- 
nouncing the  decision  of  the  court :  '*  On  the  construction  which 
r  have  given  to  these  Statutes  ;  when  the  matter  was  decided 
before  the  first  of  July,  the  right  to  a  review,  the  time  within 
which  the  proceedings  must  be  commenced,  and  the  form  of 
prosecuting  it,  from  beginning  to  end,  all  depend  upon  the  old 
law*  The  Code  says  nothing  upon  the  subject.  But,  when  the 
matter  is  decided  after  the  first  of  July,  whether  the  suit  was 
commenced  before  or  after  that  day,  the  right  to  appeal,  the 
time  within  which  the  appeal  must  be  taken,  and  the  mode  of 
procedure,  all  depend  upon  the  Code." 

The  same  doctrine  is  maintained  in  Spalding  y.  Kingsland 
1  Comst.  426 ;  8  How.  387 ;  10.  R.  110,  and  lUcewise  in  Arf- 


ler  v.  Milter,  I  Comst.  428 ;  3  How.  330 ;  and  Bice  v.  Floyd, 
1  Comst.  608;  1  C.  R.  112. 

Under  aec,  457,  however,  as  last  amended,  it  seems  clear  that, 
for  the  future,  an  appeal  will  lie  in  the  ordiaary  form,  from  any 
judgment  or  order  in  any  suit  whatever,  whensoever  pro- 
nounced, provided  such  appeal  be  taken  within  the  periods  now 
limited  for  that  purpose  by  sections  331  and  332  of  the  Code. 
The  proceeding  by  rehearing  would  seem  to  be  utterly  abolish- 
ed, and  this  without  any  reservation,  even  as  regards  inchoate 
proceedings. — V.  Churchv.  Rhodes,  6  How.  281. 

The  counter  principle  established  in  the  Mayor  ofJVero  York 
V.  Schermerhom,  i.  e.,  that  appeals  from  all  orders  made  after 
the  operation  of  the  Code,  though  in  suits  commenced  before 
its  passage,  are  governed  by  the  new  practice,  ia  confirmed  by 
Seldenv.  Vermilya,S  How.  338;  1  Comst.  534;  and  also  by 
Grover  v.  Com,  1  Comst.  636  ;  1  C.  R.  98  j  3  How.  341  ;  and 
TUley  V.  PhiUips,  1  Comst.  610  ;  1  C.  R.  Ill;  3  How.  384. 

The  above  cases  all  have  reference  to  appeals,  under  the  pro- 
visions expressly  rendered  retrospective  by  the  measure  now 
under  consideration.  With  reference,  however,  to  appeals 
from  a  single  judge  to  the  general  Term,  it  has  been  held  in 
JDoty  V.  Brown,  3  How.  37^,  4  How.  429  j  Clark  v.  Crandall, 
4  How.  127 ;  Tkomson  v.  Blanchard,  4  How.  280,  and  PeopU 
ex  rtl.  Coon  v.  Gilbert,  3  C.  R.  181,  that  the  old  practice  is  in 
force  in  these  coses,  in  suits  commenced  before  the  Code  took 
effect. 

Id  none  of  the  above  decisions,  however,  does  sec.  457  of  the 
present  Code  appear  to  have  been  brought  before  the  courL 
Most  of  them,  indeed,  were  pronounced  before  its  passage.  It 
seenns  clear  by  that  section,  that  all  appeals  must  now  be  con- 
ducted according  to  the  new,  and  not  according  to  the  old 
forms,  whatever  the  dates  of  the  judgments,  decrees,  or  orders, 
from  which  such  appeals  may  be  taken.  See  Bokee  v.  Batikt, 
3  C.  R.  218. 

Appeals  from  orders,  in  cases  pending  at  the  passage  of  this 
Code,  are  thus  regulated  by  sections  9  and  10 : — 

§  9.  Any  puty  aggrieved  by  an  order  made  at  a  special  term  of 
iho  Bapreme  ooart,  in  aa  action  at  l4v,  or  in  a  Bpeoial  prooeeding, 
vhen  it  involves  the  merits  of  the  action  or  speoitl  proceeding,  or 
sonie  part  thereof,  may  appeal  therefrom  to  the  eonrt  at  a  general 
Term  ;  where,  apon  sneh  appeal,  the  order  may  be  reversed,  affirm- 
ed or  modified,  aeeording  to  law. 
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§  10.  The  appeal  in  the  last  section  mentioned,  may  be  made  by 
the  service  of  a  notice  in  writing,  on  the  adverse  party,  and  on  the 
clerk  with  whom  the  order  is  entered,  stating  the  appeal  from  the 
same,  or  some  specified  part  thereof.  Bat  no  snch  appeal  sball  be 
taken,  unless  a  judge  of  the  supreme  court  certify,  that,  in  his 
opinion,  it  is  proper  that  the  question  arising  on  the  appeal  should 
be  decided  at  the  general  Term. 

The  former  of  these  sections  is  clearly  recognized  as  still 
subsisting  in  effect,  by  section  456  of  the  Code  of  1851,  as  above 
cited. 

In  Iddings  v.  Bruen,  1  C.  R.'61,  it  was  held  that  sec  9  is  not 
identical  with  see.  349  of  the  Code,  that  section  not  being  amongst 
those  made  retrospective ;  and  that  an  appeal  under  it  could 
therefore  only  be  taken  in  the  form  of  a  rehearing  under  sec- 
tions 7  and  10,  and  within  the  ten  days  there  prescribed. 

A  motion  to  dissolve  an  injunction  granted  at  special  term, 
may  so  far  affect  the  merits  as  to  be  the  subject  of  a  rehearing 
under  this  act,  but  such  is  not  the  case  as  regards  a  motion  fora 
receiver.— SA^Won  v.  Weeks,  1  C.  R.  87 ;  2  Barb.  S.  C.  R.  582. 
— also  Canro  v.  Gfray,  4  How.  166. 

In  The  People  ex  rel.  Griffin  v.  Steele,  1  C.  R.  88,  2  Barb. 
S.  0.  R.  554,  the  power  of  the  court  under  sections  9  and  10 
was  asserted  to  the  fullest  extent,  and  it  was  decided  that  a  re- 
hearing might  be  granted,  of  an  order  awarding  a  mandamus, 
though  made  before  the  passage  of  the  Code,  and  that,  without 
any  limit  as  to  the  time  within  which  such  application  might  be 
made,  or  any  necessity  for  security  being  given.  It  seems 
doubtPul,  however,  whether  the  doctrine  here  laid  down  can  be 
considered  as  sustainable  to  its  fullest  extent,  insamuch  as  it 
appears  completely  to  set  aside  the  whole  of  that  which  per- 
vades all  the  previous  cases,  as  to  the  limitation  of  the  time 
within  which  an  appeal  must  be  taken,  and  as  to  the  necessity  of 
security  thereon,  by  asserting  an  unlimited  power  on  the  part 
of  the  court  to  dispense  with  either,  under  any  circumstances, 
and  at  any  time,  if  it  shall  think  fit  to  exercise  that  power. 

In  Cruger  v.  Douglass^  2  C.  R.  123,  8  Barb.  S.  C.  R. 
81,  it  was  held  that  an  application  for  the  necessary  pro* 
cess  to  enforce  a  judgment,  is  an  appealable  order.  ''All 
orders  may,"  it  was  there  held,  •*  be  said  to  involve  the 
merits,  except  such  as  relate  merely  to  matters  resting  in 
the  discretion  of  the  court,  or  to  mere  matters  of  practice  or 
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form  of  proceediogs.''  By  sec.  456  of  the  Code,  the  power  to 
lake  an  appeal  under  sec.  9  is  extended ^  so  as  to  include  orders 
made  at  special  term, on  a  summary  application  after  judgment, 
vrhen  merits  are  involved. 

The  remedies  under  the  sections  last  cited  are,  however,  as 
will  be  seen,  limited  to  proceedings  of  a  more  important  nature ; 
by  the  certificate  of  a  judge,  that  the  question  is  proper  to  be 
considered  by  the  general  Terra,  being  made  a  pre-requisite  in 
all  cases. 

The  remainder  of  the  act  may  be  disposed  of  in  few  word^* 
Sections  11  to  15  inclusive,  were  temporary  in  their  nature,  and 
faav^  expired  by  effluxion  of  time. 

The  following;  provisions  are  made  by  sections  16  and  17,  in 
reference  to  causes  placed  on  the  calendar,  and  passed  in  any 
of  the  New  York  courts : — 

§  16.  When  a  cause,  placed  upon  the  calendar  of  a  court  of  record 
in  the  city  of  New  York,  shall  be  regularly  called  and  passed,  wiih- 
ont  a  postponement  by  the  court,  for  good  cause  shown,  it  shall 
thenceforth  take  its  plaoe  on  the  same  or  any  future  calendar,  as  if 
the  date  of  the  issue  were  the  time  when  it  was  thus  passed. 

§  17.  In  the  case  mentioned  in  the  last  section,  it  shall  be  the 
duty  of  a  party  placing  a  cause  upon  the  calendar,  for  a  subsequent 
term,  to  state  the  date  of  the  issue,  as  above  prescribed ;  and,  if  he 
omit  to  do  so,  by  reason  whereof  the  issue  retains  its  priority  on  the 
calendar,  the  court,  on  the  application  of  the  adverse  party,  or  of  its 
own  motion,  may  strike  the  cause  from  the  calendar. 

The  act  now  under  consideration  took  effect  as  follows,  under 

80C*  aO  •     ' 

§  18.  This  act  shall  take  effect  immediately,  except  that  section 
wo  shall  take  effect  at  the  same  time  with  the  Code  of  Procedure. 
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OF  THE 


COURTS  OF  HIGHER  JURISDICTION, 


FOR  THE  YEARS  1852  AND  1853. 


COURT  OF  APPEALS. 

The  foUoiving  are  the  provisions  of  sec.  13,  of  the  Code,  }/j 
wluoh  the  terms  of  this  oourt  are  fixed  for  the  future : 

§  13.  There  shall  be  four  terms  of  the  court  of  appeals,  in  eadi 
year,  to  be  held  at  the  capitol  in  the  city  of  Albany,  on  the  felt 
Tuesday  of  January,  the  fourth  Tuesday  of  March,  the  third  Tues- 
day of  June,  and  the  last  Tuesday  of  September,  and  continue  fbrtf 
long  a  period  as  the  public  interests  may  require. 

Additional  terms  shall  be  appointed  and  held  at  the  same  phMW, 
by  the  court,  when  the  public  interest  requires  it  The  eonrt  wxj, 
by  general  rules,  proyide  what  causes  shall  haye  a  preference  on  tke 
calendar. 


SUPREME  COURT. 

The  following  appointments  for  the  years  in  question,  have  been 
made  by  the  judges  of  the  eight  judicial  districts,  in  pursuance  of  the 
directions  contained  in  sec.  18  of  the  Code  : 

First  Judicial  Distrlot. 

Wkw  York,  Not.  28, 1851, 
By  virtue  of  the  statute  in  such  case  made  and  proyided,  we  do 
l^ereby  appoint  the  courts  to  be  held  in  and  for  the  city  of  JNew  York, 
in  the  First  Judicial  District,  for  the  years  1852  and  1853,  as  foi- 
lotra: 


Qtiural  Temu. — On  tlie  fiiet  Monday  of  F«brnwy,  Mij,  October, 
ud  December  in  each  year. 

.  Special  Temu. — On  tbe  first  Monday  of  J&naaTj,  Marob,  AprQ, 
June,  September,  and  November,  in  eacb  year,  and  every  Satnrdn 
daring  the  year. 

Oger  and  Terminer. — At  tbe  same  time  with  the  circuits  in  tbe 
montbs  of  April  aad  November,  iu  ettob  year. 

Circuit  Courtt.-^Ou  the  first  Mondays  of  Jasnary,  March,  April, 
Jnne,  September,  and  November,  in  the  year  1652 ;  and  on  the  firat 
Mondays  of  Jasvaty,  Fobnury,  March,  April,  May,  Jane,  Septem- 
ber, Ootober,  November,  «id  Deowuber,  in  tbe  year  1853. 

J.  W.  EDMONDS. 

K.  P.  EDWARDS. 

WM.  MITCHELL. 

JAMES  G.  KING,  Jr. 

Seooaid  Judicial  Bistrlot 

OBNEBAL  TERIQ  BT  lliE  JUSTICEB  OF  THE  SECOKD  DISTRICT. 
1852 — l8t  Monday  of  Jan.,  Court  Honse,  Ponghkeepsie. 

l8t     do.  April,  City  H^,  Brooklyn. 

Ist     do.  July,  Court  House,  Newbmgh. 

1st     do.  Oct.,  Court  Honed,  Pongbkeepno. 

ISSa—lat      do.  Jan.,  City  Hall,  Brooklyn. 

Ist     do.  April,  Coart  Honse,  Newbnrgb. 

1st     do.  Joly,  Conit  Honee,  Poaghkeepsie. 

let     do.  Cot.,  City  Hall,  Brooklyn. 

Circuit  Courts  and  Courts  of  Oyer  and  Termtrur. 

COUNTY  OF  KINGS. 

1852— 1st  Monday  of  Feb.,  City  Hall,  Brooklyn,  Justice  Morse. 

3d      do.  April,      do.  do.  do. 

Ist     do.  June,       do.  do.  do. 

8d      do.  Sept.,       do.  do.  do. 

4tlL     do.  Nov.,       do.  do.  do. 

COVNTT  OF  DVTCHE8S. 
1852— 2d  Monday  of  March,  Conrt  Honse,  Jnstioe  Baroolo. 

3d      do.  June,  do.  do. 

3d     do.  Sept.,  do.  do. 

2d      do.  Dec,  do.  do. 

COUNTT  OF  OHANGE. 
1852 — Ist  Monday  of  Feb.,  Conrt  Honse,  Goshen,  Jnstioe  Brown. 

let      do.         Jane,         do.  Newbnrgh,      do. 

2d       do.         Nov.,         do.  GoshoD,  do. 
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COUNTY  OF  WE8TCHESTE1L 

1853— 2d  Monday  of  March,  Court  House,  White  Plains,  Jut  Browit 
let     do.        June,  do.       do.  Strong. 

3d      do.         Sept.,  do.        do.  do. 

4th     do.        NoT.y  do.       do.  do. 

COUNTY  OF  FUTNAM. 

1852 — ^2d  Monday  of  May,  Court  House,  Justice  Brown. 
3d     do.  Oct.,         do.  do.        do. 

COUNTY  OF  SUFFOLK. 

1852 — Ist  Monday  of  March,  Court  House,  Justice  Strong. 
Ist      do.  Sept.,  do.  do.        do. 

2d      do.  Dec,  do.  do.        do. 

COUNTY  OF  ilUEENS. 

1852— 3d  Monday  of  March,  Court  House,  Justice  Strong 
3d      do.  June,  do.  do.        do. 

2d      do.  Not.,  do.  do.        do. 

COUNTY  OF  RICHMOND. 

1852 — 3d  Tuesday  of  May,  Court  House,  Justice  Barculo. 
3d       do.  Nov.,        do.  do.        do. 

C6UNTY  OF  ROCKLAND. 
1852 — 4th  Tuesday  of  April,  Court  House,  Justice  Bareolo. 
4th  Monday  of  Oct.,  do.  do.     Broirn. 

Special  Terms  are  appointed  to  he  held  at  the  same  times  ui 
places  designated  for  holding  Circuit  Courts,  and  in  addition  thereto, 
Sptcial  Terms  will  be  held  on  the  first  Moddaj  of  every  month,  tt 
follows : 

At  the  City  Hall  in  Brooklyn,  by  Justice  Morse. 
At  the  Court  House  in  Poughkeepsie,  by  Justice  Barculo. 
At  the  Court  House  in  Newburgh,  by  Justice  Brown. 
At  the  Court  House  in  White  Plains,  by  Justice  Strong. 
The  Courts  for  the  year  1853  (except  the  General  Terms),  sre  ap- 
pointed to  be  held,  the  same  in  all  respects  as  aboTe  appointed  for 
the  year  1852,  except  that  all  courts  appointed  to  be  held  by  Jnstiee 
Morse  in  1852,  will  be  held  in  1853,  by  the  other  Justices,  asibUo«>'' 
Justice  Strong  will  hold  them  in  ApriL 
''      Barculo       do.       do.      February  and  June. 
**      Brown         do.       da      September  and  Norember. 
The  foregoing  appointment  of  courts  is  made  by  the  undersigBed 
Justices  of  the  Second  Dbtrict,  this  17th  day  of  NoTember,  1851. 

K.  B.  MORSE. 
SEWARD  BARCULO 
JOHN  W.  BBOWK. 


Third  Judkdal  Dlatxlot. 

Covrtfl  IB  the  Third  Jadicial  IXstriot  for  the  je&rs  1852  and  1853. 
CourU  during;  the  year  1653. 

OEBTERAL  TEBMS  AT  ALBANT. 
Ist  Uondliy  of  Febra&ry,  Mfty,  September,  and  December. 


Cireuit  CourU,  Special  Terms,  and  I 

Oourti 

r  of  Offer  and 

TermiMT. 

Colniiibia,    2d  Monday  of  Jnnnary, 

JoMloo  Pukor. 

Reiuselter.  3d     do. 

Februory, 

do. 

Horn. 

Alkmny,         lit     do. 

Uuoh, 

do. 

Wright. 

Oraone,        lit     do. 

ApiU, 

do. 

do. 

ReoMelur,  2d     do. 

do. 

do. 

Pukor. 

ColunbU,    2d     do. 

do. 

do. 

Honi.. 

Ulster,         3d     do. 

do. 

do. 

Wriskt. 

Soholiorie,   3d     do. 

•Uj, 

do. 

Pukoi. 

Sulli™,      ta  T.erf.j 

do. 

do. 

Hartil. 

Albai;.        lit  Hoiid>7 

Jno, 

do. 

Pukor. 

Rnaolur,  2d     do. 

do. 

do. 

Wrigkt 

UUoi,         2d     do. 

Mr, 

do. 

Porker. 

Sokokuic,   3d     do. 

Sopt, 

do. 

Wrigbt. 

Albiar,        3d     do. 

do. 

do. 

Hiirii. 

SoUinil,      4lli  T.o>d>T 

do. 

do. 

Porker. 

ReunUoi,  2d  U«d>7 

Oot, 

do. 

Harrio. 

Coliabia,     2d      do. 

do. 

do. 

Wright 

UIMor,         21     do. 

No»., 

do. 

H>rrii. 

GrooM,       3d     do. 

do. 

do. 

Parker. 

Alb»;,        3d     do. 

do. 

do. 

Wright. 

Sokolurie,  4tk    do. 

do. 

do. 

Honii. 

4o. 


Special  Terms  at  Alfaaoj,  for  hearing  motiona  ooly : 
Lut  TieBday  of  Jaanar;,  Jnstioe  Harm. 
Do.       do.  Febrnaiy,    do.    Paii»r. 

Harck,  d».  .  Wright. 
A|ir3,  do.    Harm. 

Maf,  do.    Wright 

J>Be,  do.    Parker. 

Jalj,  do.    Harria. 

Avgoat,  d«.  Parker. 
September,  do.  Wright. 
October,  do.  Parker. 
November,  do.  Harria. 
Dacevher,  do,    WtighL 


Do. 
Do. 

Do.  do. 

Do.  d«. 

Do.  do. 

Do.  do. 

Do.  do. 

Do.  do. 

Do.  do. 

Da.  da. 
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Courts  during'  the  pear  1853. 

GENERAL  TERMS  AT  ALBANT. 
Isl  Monday  of  February,  May,  September,  and  Deeember. 

Circuit  Courts^  Special  Terms,  and  Courts  of  Oyer  and 

Terminer. 


Colombia, 

2d  Monday  of  January,    Justice  Watson^ 

Renssolaerj 

,  3d     do. 

February, 

do. 

Parker. 

Albany, 

let    do. 

Marob, 

do. 

Watsom 

Greene, 

1st    do. 

April, 

do. 

Wright. 

RoBBselaer, 

f  2d     do. 

do. 

do. 

Harris. 

Colnmbia, 

2a     do. 

do. 

do. 

Parker. 

Ulster, 

3d     do. 

da 

do. 

Wright. 

Scboharie, 

3d     do. 

May, 

do. 

Wataes^ 

Snlliya^, 

4tbTue8day»    do. 

d«. 

Parker* 

'     Albany, 

Ist  Monday,    June, 

dk>. 

Harris; 

Resssekieri 

2d     do. 

do. 

da 

Wright. 

Ulster, 

2d     do. 

July, 

da 

Harris. 

Sellobarie, 

3d     do. 

September, 

da 

Harris. 

Albany, 

4«b    do. 

do. 

(So. 

Parker. 

SoHivan, 

4tk  Tuesday,       do. 

dov 

Wrighl 

ReBBselaer. 

^  1st  Monday,  October, 

dov 

Watsoik 

Columbia, 

2d     do. 

do. 

dOv 

Harris. 

Ulster, 

2d     do. 

November, 

d«K 

WatBOia 

Greene, 

3d     do. 

do. 

da 

Harris. 

Albany, 

3d     do. 

do. 

do. 

Wright 

Scboharie, 

4tb     do. 

do. 

do. 

Parker. 

Special  Term*  at  Albany,  i 

for  bearing  motions  ox 

ilyi 

Last  Tuesday  of 

'  January,     Justice  Parker. 

Da. 

do. 

February,     do. 

Harris. 

Bo. 

da 

Mareb,          da 

Wrigkk 

Do. 

do. 

April,            do. 

WatsoDi 

De. 

do. 

May,             da 

Harris. 

Do. 

do. 

June,            do. 

WatsoDk 

D#. 

do. 

July,             do. 

Wrigkt. 

Dov 

do. 

August,         da 

Wrigkt. 

Do^ 

do. 

September,  da 

.     Watson. 

Do. 

do. 

Oetober,        do 

Parker; 

Do. 

do. 

November,    da 

Harris. 

Do. 

do. 

Deeember,     dot 

Parker. 

'iPursuant  to  the  requirements  of  the  Code  of  Procedure,  the  under' 
^gaed  do  hereby  appoint  the  abore-menUoned  times  and  plaees  te* 


i 
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Mding  the  General  and  Special  Terms  of  the  Supreme  Court,  and  the 
Cironit  Courtflj  and  Courts  of  Oyer  and  Terminer  in  the  Third  Judioial 
Diatrioi  of  this  State,  daring  the  years  1853  and  1853— dated  Not. 
m,  1851. 

IRA  HARRIS. 

M.  WATSON. 

A.  J.  PARKER. 

Wm.  B.  WRIGHT, 

Justices. 

Fourth  Judicial  Distriot. 

It  is  ordered  that  the  General  and  Special  Terms  of  the  Supreme 
Court,  Circuit  Court,  and  Courts  of  Oyer  and  Terminer,  for  the  Fourth 
Judicial  District,  be  held  in  the  years  1852  and  1853,  at  the  times 
and  places  following,  to  wit : 

General  Terms  for  1852. 

Ist  Monday,  January,  at  the  Court  House  in  Ballston  Spa. 

1st  Monday,  May,  at  the  Court  House  in  Caldwell. 

1st  Monday,  July,  at  the  Court  House,  Malone. 

Ist  Monday,  September,  at  the  Court  House  in  Johnstown. 

General  Terms  1853. 

1st  Monday,  January,  at  Citj  Hall,  Schenectady. 
Ist  Monday,  May,  at  Court  House  in  Salem. 
1st  Monday,  July,  at  Court  House  in  Plattsburgh. 
Ist  Monday,  September,  at  Court  House  in  Canton. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer. 

Essex. — The  third  Monday  in  January  and  July,  at  the  Court  House 
in  Elizabethtown. 

Clinton. — ^The  first  Monday  in  February,  and  second  Monday  in 
July,  at  the  Court  House  in  Plattsburgh. 

Franklin. — The  second  Tuesday  in  February,  and  second  Tuesday 
in  July,  at  the  Court  House  in  Malone. 

St.  Lawrence. — The  third  Monday  in  February,  June,  and  Octo- 
ber, at  the  Court  House  in  Canton. 

Saratoga. — The  first  Monday  in  February,  June,  and  October,  at 
tho  Court  House  in  Ballston  Spa. 

Washington. — In  1852,  the  third  Monday  in  February  and  Octo* 
ber,  at  tho  Court  House  in  Salem,  and  the  third  Monday  in  June,  at 
the  Court  House  in  Sandy  Hill. 

In  1853,  the  third  Monday  of  February  and  October,  at  the  Court 
House  in  Sandy  Hill,  and  the  third  Monda^^  in  June,  at  the  Court 
House  in  Salem. 
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Wavreflu— Th«  third  Tnesdaj  in  May,  and  seeottd  IVMsdaj  in  O9* 
tober,  at  tbe  Court  Hovse  in  Caldwell. 

Montgomery. — ^The  third  Monday  in  February,  the  seeond  Man* 
day  in  June,  and  fourth  Monday  in  November,  at  tbe  Court  House  id 
Fonda. 

Fulton.— The  third  Tuesday  in  May,  and  last  Tuesday  in  Septaai* 
ber,  at  the  Court  House  in  Johnstown. 

Seheneetady. — ^The  third  Monday  in  April,  and  seeond  Mondaj  in 
Norember,  at  the  Court  House  in  Soheneotady. 

SpecitU  Terms. 

The  fourth  Monday  of  January,  at  the  Court  House  in  Ballsion  Syu. 
Tbe  first  Monday  of  Mareh,  at  die  Court  House  in  EBsabetiitoim. 
The  first  Tuesday  of  April,  at  the  Court  House  in  Johnstown. 
The  third  Tuesday  in  September,  at  the  Court  House  in  Salem. 
Dated  Seheneetady,  November  13, 1851. 

JOHN  WILLARD. 

A.  C.  HAND. 

DANIEL  CADY. 

Fifth  Judicial  District. 

It  is  ordered  that  the  General  and  Special  Terms  of  the  Supreme 
Court,  Cirouit  Courts,  and  Courts  of  Oyer  and  Terminer,  in  tbe  Fifth 
Judicial  District,  be  held  in  the  years  1852  and  1853,  at  the  times 
and  places  following,  to  wit : 

General  Terms  for  1852  and  1853. 

1st  Monday  of  January,  at  the  city  of  Utioa. 
1st     do.  April^      do.      do.        Oswego. 

1st     do.         July,       do.  Tillage  of  Water  town. 
1st     do.      ■    October,  at  the  city  of  Syracuse. 


CirctUi  Courts^  Courts  of  Oyer  and  Terminer^  and 

TermSy  for  1852  and  1853. 

ONEIDA. 

1st  Monday  after  the  first  1852.  1853. 

Tuesday  in  March,      Rome,  AQen,      Utica,  Gridley. 
1st  Monday  in  June,         Utica,  Pratt,       Rome,  Pratt 
3d     do.  October,    Rome,  Hubbard,  Utica,  Allen. 

HERKIMER. 

1st  Monday  of  May,  Hubbard,  Gridley. 

Last  do.         August,  Pratt,  Allen. 

3d      do.         December,  Hubbard,  Hubbard. 
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USWIB.     1852. 

8d  Tuesday  of  Maj,  Allen, 

3d      do.         November,     Hubbard, 

ONONDAGA, 

2d  Monday  of  February,      Hubbard, 
2d      do.         June,  Allen, 

4tli     do.         October,        Pratt, 

OSWEGO. 

3d  Monday,  Feb.,  at  Oswego,  Pratt, 
3d      do.     June,     do.  Hubbard, 

2d      do.      Nov.  at  Riohland,  Allen, 


1853. 
Gridley. 

Pratt 


Allen.. 

Hubbard. 

Pratt. 

Pratt. 

Allen. 
Hubbard. 


JEFFSRSON. 

dd  Monday  of  April,  Pratt,  Hubbard. 

Ist     do.         September,     AJlen,  Gridley. 

2d      do.         December,      Pratt,  Pratt. 

It  is  further  ordered,  that  additional  Special  Terms  be  held  at  Ob« 
wego,  Watertown,  Utioa,  and  Syracuse,  by  the  Justices  residing  at 
those  places  respectively,  at  the  times  hereinafter  named,  except 
when  such  Justices  shall  be  engaged  in  holding  courts  elsewhere,  vis. : 

Oswego,  on  the  3d  Monday  of  January,  May,  and  September. 

Watertown,       do.      do.         February,  June,  and  October. 

Utica,  do.     do.         March,  July,  and  November. 

Syracuse,  do.     do.         April,  August,  and  December. 

Dated  November  11, 1851. 

D,  PRATT. 

P.  GRIDLEY. 

W.  F.  ALLEN. 

F.  W.  HUBBARD. 

Sixth  Judicial  Dlstxlot.  ^ 

State  of  New  York — It  is  ordered  that  the  General  and  Special 
Terms  of  the  Supreme  Court,  Circuit  Courts,  and  Courts  of  Oyer  and 
Terminer  in  the  Sixth  Judicial  District,  be  held  in  the  years  1852 
and  1853,  at  the  following  times  and  places,  vis. : 

General  Temisfor  the  pear  1852. 

On  the  second  Tuesday  of  January,  at  the  Court  House  in  Nor- 
wich, in  the  county  of  Chenango. 

On  the  second  Tuesday  of  May,  at  the  Court  House  in  the  town 
of  Eaton,  in  the  county  of  Madison. 

On  the  second  Tuesday  of  July,  at  the  Court  House  in  the  viUage 
of  Delhi,  ia  the  county  of  Delaware. 

On  the  second  Tuesday  of  September,  at  the  Court  House  in  the 
riUage  of  Cortland,  in  the  county  of  Cortland. 


746  UBT  OF  TERMS. 

The  General  Terms  for  the  year  1853. 

On  the  second  Tuesday  of  January,  at  the  Court  House  in  the  Til- 
lage of  Bingham  ton,  in  the  county  of  Broome. 

On  tho  second  Tuesday  of  May,  at  the  Court  House  in  the  village 
of  Elmira,  in  the  county  of  Chemung. 

On  the  second  Tuesday  of  July,  at  the  Court  House  in  the  Tillage 
of  Cooperstown,  in  tho  county  of  Otsego. 

On  the  second  Tuesday  of  September,  at  the  Court  House  in  the 
Tillage  of  Ithaca,  in  the  county  of  Tompkins. 

Circuit  CourtSy  Courts  of  Oyer  and  Terminer^  and  Special 

Terms. 

For  the  years  1852  and  1853,  as  follows,  to  wit : 

Chemung  county :  Fourth  Mondays  in  January  and  September,  in 
each  year. 

Tioga  county:  Second  Mondays  in  February  and  Oetober,  in 
each  year. 

Tompkins  county :  Second  Mondays  in  March,  and  third  Monday* 
in  August,  in  each  year. 

Broome  county :  Fourth  Mondays  in  February,  and  third  Mondays 
in  October,  in  each  year. 

Chenango  county :  First  Mondays  in  April  and  October,  in  each 
year. 

Madison  county :  Third  Mondays  in  April  and  October,  in  eaeh 
year. 

Delaware  county :  First  Mondays  in  February,  and  fourth  in  Sep- 
tember, in  each  year. 

Otsego  county :  Third  Mondays  in  June  and  December,  in  eaeh 
year. 

Cortland  county :  Fourth  Mondays  in  January  and  July,  in  eaeh 
year. 

.  The  following  Justices  are  assigned  and  designated  to  hold  these 
Courts.  The  General  Terms  for  1852,  by  all  the  Justices  of  the 
District,  and  the  General  Terms  for  1853,  by  Justices  Gray,  Shank'* 
land,  and  Crippin : 

And  the  Circuit  Courts  and  Courts  of  Oyer  and  Terminer  aad 
Special  Terms. 

Cheinung  Circuit :  In  January  1852,  Justice  Mason  ;  in  September 
1852,  Justice  Shankland. 

Tioga  Circuit :  In  February  and  in  October  1852,  Justice  Gray. 

Broonie  Circuit :  In  February  1852,  Justice  Mason ;  in  October 
1852,  Justice  Gray. 

Chenango  Circuit :  In  April  1852,  Justice  Mason  ^  in  October  1852, 
Justice  Gray. 
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Madison  Circuit :  In  April  1852,  Justice  Mason ;  in  Oetober,  Jus- 
tice Crippin. 

Cortland  Circuit:  In  January  1852,  Jastice  Shankland ;  in  Juljr 

1852,  Jastice  Mason. 

Ddaware  Circuit:  In  February  1852,  Justice  Crippin;  in  Sep- 
tember 1852,  Justice  Mason. 

Otsego  Circttit:  In  June  1852,  Justice  Mason  ;  in  December  1852, 
Jnstioe  Crippin. 

Chemung  Circuit :  In  January  1853,  Justice  Shankland ;  in  Sep- 
tember 1853,  Justice  Gray. 

Tioga  Circuit :  In  February  1853,  Justice  Shankland  ;  in  October 

1853,  Justice  Crippin. 

Tompkins  Circuit :  In  March  1853,  Justice  Gray ;  in  August  1853^ 
Juatiee  Shankland. 

Broome  Circuit :  In  February  1853,  Justice  Shankland  \  in  Octo* 
ber  1853,  Justice  Crippin. 

Chenango  Circuit :  In  April  1853,  Jastice  Crippin  ;  in  October 
1S53,  Justice  Shankland. 

Madison  Circuit :  In  April  1853,  Justice  Crippin ;  in  October 
1863,  Justice  Gray. 

Delaware  Circuit :  In  February  1853,  Justice  Crippin ;  in  Sep* 
tember  1853,  Justice  Shankland. 

Otsego  Circuit :  In  June  1853,  Justice  Gray  ;  in  December  1853, 
Justioe  Crippin. 

Cortland  Circuit :  In  January  1853,  Justice  Gray ;  in  July  1853, 
Justice  Crippin. 

A  special  Term  is  to  accompany  all  of  the  circuits,  and  additional 
special  terms  are  appointed  to  be  held  as  follows : 

At  the  Court  House  in  Cooperetown,  Otsego  county,  on  the  second 
Tuesday  of  March,  and  the  4th  Tuesday  of  November  in  each  year, 
by  Jastice  Crippin. 

On  the  first  Tuesday  of  June,  at  the  Court  House  in  Delaware 
county,  in  each  year,  by  Justice  Crippin. 

At  the  Court  House  in  Madison  county,  on  the  first  Tuesday  of 
June,  and  third  Tuesday  of  NoTomber,  in  the  year  1852,  by  Justice 
Mason,  and  at  the  Court  House  in  Norwich,  the  first  Tuesday  in 
March,  and  first  Tuesday  in  August,  1853,  by  Justioe  Mason. 

On  the  first  Mondays  of  May  and  December,  in  each  year,  at  the 
Court  House  in  Tompkins,  by  Justioe  Shankland. 

On  the  first  Tuesdays  in  April  and  second  Tuesday  in  November^ 
in  each  y^r,  by  Justice  Gray,  at  the  Court  House  in  Chemung. 

Dated  Nov.  20,  1851.  CHARLES  MASON, 

W.  H.  SHANKLAND, 
HIRAM  GRAY. 
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Seventh  Judicial  Distriot. 

The  Justices  of  the  Supreme  Court  for  the  Seventh  Judieial  Dis- 
trict, do  hereby  appoint  the  following  times  and  places  for  holding 
the  vafions  courts  in  said  District,  in  the  years  1852  and  1853. 

General  Terms, 

Ist  Monday  of  March,  at  the  Court  House  in  Rochester. 
Ist    do.  June,  do.  Auburn. 

1st    do.  September,  do.  Rochester. 

1st    do.  December,  do.  do. 

Circuii  Courts^  Courts  of  Oyer  and  Terminer^  and  Special 

Terms. 

MONROE. 


1852.        1853. 


3d  Monday  in  January,  at  Rochester, 
Ist    do.  April,  do. 

4th    do.  June,  do. 

dd     do.  October,  do. 


Johnson.  Johnson. 
Selden.    Selden. 
Johnson.  Welles. 


ONTARIO* 

3d  Monday  in  February,  Canandaigua,  Johnson.    Johnson. 
3d    do.  May,  do.        Selden.      Selden. 

2d    do.  November,  do. 

LIVINGSTON. 

2d  Monday  in  February,  Genesee. 
1st    do.  May,  do. 

Ist    do.  October,        do. 

CAYUGA. 

2d  Monday  in  February,  Auburn, 
let    do.  May,  do. 

Ist    do.  October,        do. 

STEUBEN. 

3d  Monday  in  January,  at  Bath, 
3d      do.  May,  do. 

Ist     do.  November,    do. 

WAYNE. 

Lyons, 

do. 

do. 

YATES. 

3d  Monday  in  April, 

3d     do.  October, 


4th  Monday  in  January, 
3d      do.  April, 

3d      do.  October, 


Peon  Yan, 
do. 


Selden. 

Selden. 

Johnson. 

Welles. 

Selden. 

WeUes. 

Johnson. 

Johnson. 

Johnson. 

Johnson. 

Johnson. 

Welles. 

Johnson. 

Selden. 

Weilea. 

Selden. 

Welles. 

« 

Selden.     Selden. 
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1st  Monday 

4th 

do. 

1st  Monday 

4th 

do. 

4th 

do. 

l8t 

do. 

4th 

do. 

1st 

do. 

4th 

do. 

1st 

do. 

4th     do. 


SENBCA. 

in  April,  Waterloo,  185d. 

Sept.,  Oridy  Johnson. 

Additional  Special  Terms. 

in  January,  at  Rochester,    Selden. 
February,    Auburn, 
May,  Rochester, 

October,  do. 

November,  Auburn, 
January,      Bath» 
November,  Penn  Yan, 
May,  Ganandaigua, 

July»  Auburn, 


1653. 
Selden. 

Welles. 


Johnson. 
Selden. 

Johnson. 
Johnson. 


Johnson. 
Johnson. 

Johnson. 

Welles. 

Welles. 


mghth  Judicial  District. 

The  following  schedule  of  courts  to  be  held  in  the  Eighth  Judicial 
District  of  the  State  of  New  York,  for  the  years  1852  and  1853,  is 
hereby  adopted,  and  the  courts  are  ordered  and  appointed  to  be 
held  accordingly,  at  the  court  houses  in  the  respective  counties 
named  in  said  schedule,  to  wit : 

Oeneral  Terms  of  the  Supreme  Court. 
By  Justices  of  the  8th  District. 

1852 — In  Orleans    county,  2d  Monday  in  February. 


Erie  do.  4th  do. 

Ghautauque  do.  1st  do. 

Erie  do.  2d  do. 

1853 — In  Niagara  do.  Ist  do. 

Erie  do.  4th  do. 

Alleghany  do. 

Erie  do. 


Ist  Tuesday, 
1st  Monday, 

Special  Terms  of  Supreme  Court. 


April. 

September. 

November. 

February. 

April. 

September. 

November. 


IN  ERIE  COUNTY. 

1852 — On  1st  Monday  in  January,  by  Justice  Taggart. 

4th    do.  March,  do.  Hoyt. 

5th    do.  August,  do.  Mullctt. 

1st     do.  October,  do.  Marvin. 

1st     do.  December,      do.  Hoyt. 

1853 — On  3d  Wednesday  in  February,  do.  Marvin. 

2d  Monday  in  AprU,  do.  Hoyt 

5th    do.  August,  do.  Marvin. 

1st     do.  October,         do.  MuUett 

1st     do.         December,      do.  Hoyt. 
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For  ihe  purpose  of  hearing  noB-eBnmerated  motions  odj,  Speoal 
Terms  will  also  be  held  at  the  same  time  with  the  Jane  ciroiiis  ia 
1852  and  1853,  and  the  January  circuit  in  1853. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer^  mllhthdi 

IN  THE  COUNTY  OF  ERIE. 

1852 — On  2d  Monday  in  January,  by  Justice  Hojt. 


let 

do. 

April, 

do. 

Mnllett 

3d 

do. 

June, 

do. 

Marvin. 

4th 

do. 

September, 

do. 

Ta^(fi;art 

1st 

do. 

December, 

do. 

Mullett. 

1853— On  2d 

do. 

January, 

do. 

Hoyt 

Ist 

do. 

April, 

do. 

Mullett. 

3d 

do. 

JuBe, 

do. 

Marvin. 

4th 

do. 

September, 

do. 

Hoyt. 

Ist 

do. 

December, 

do. 

Marvin. 

Circuit  Courts^  Courts  of  Oyer  and  Terminer^  and  Special 
Terms  of  the  Supreme  Courts  wilt  be  held 

IN  THE  COUNTY  OF  ALLEGHANY. 

1852 — On  2d  Monday  in  April,  by  Justice  Marvin. 


2d     do. 

September,    do.       Hoyt. 

3d      do. 

December,     do.       Taggart 

1853— On  2d     do. 

April,             do.       Marvin. 

5th    do. 

August,         do.       Mullett 

3d      do. 

Docember,     do.       Hoyt. 

IN  THE  COUNTY  OF  CATTARAUGUS. 

1852 — On  4th  Monday  in  January,  by  Justice  Marvin. 

2d      do. 

June,               do.      Taggart 

4th    do. 

September,      do.      Hoyt. 

1853— On  4th     do. 

January,          do.      Marvin. 

2d      do. 

June,               do.      Hoyt 

4th    do. 

September,     do.      Mullet. 

IN  THE  COUNTY  OF  CHAUTAUQUE. 

1852 — On  2d  Monday  in  January,  by  Justice  Marvin. 

4th    do. 

May,               do.      Mullett 

2d      do. 

September,    do.      Taggart 

1853— On  2d     do. 

January,         do.      Marvin. 

4th    do. 

May.               do.      Mullett 

3d      do. 

September^    do.      Hoyt 

IN  THE  OOVHTir  OF  GSNBSBE. 

1852 — On  2d  Monday  in  March,  by  Jostice  Mnllett. 
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4th    do. 

June, 

do.     Uoyt 

2d      do. 

October, 

do.     Hoyt. 

1853— On  2d      do. 

March, 

do.     MuUett. 

4th    do. 

Jnne, 

do.     Hoyt. 

l8t     do. 

October, 

do.     Marvin. 

IN  THE  COUNTY  OF  NIAGARA. 

1852 — On  4th  Monday  i 

in  February,  Justice  Taggart. 

Ist     do. 

June, 

do.     Marvin. 

3d      do. 

October, 

do.     Mullett. 

1853— On  3d      do. 

Pebrnary, 

do.     Hoyt. 

1 8t     do. 

June, 

do.     Marvin. 

3d     do. 

October, 

do.     Mullett 

IN  THE  COUNTY  OF  ORLEANS. 

1852— On  4th  Monday  j 

in  January,  by  Justice  Taggart. 

3d      do. 

May, 

do.     Marvin. 

4th    do. 

September, 

do.     Hoyt. 

1853— On  4th    do. 

January, 

do.     Mullett 

3d      do. 

M.y, 

do.     Hoyt 

3d      do, 

September, 

do.     Marvin. 

IN  THE  COUNTY  OF  WYOMINO. 

1852— On  Ist  Monday 

in  March,  by 

Justice  Hoyt. 

2d      do. 

June, 

do.     Mullett 

2d      do. 

October, 

do.     Marvin. 

1853— On  Ist     do. 

March, 

do.     Hoyt 

2d      do. 

June, 

do.     Mullett. 

2d      do. 

October, 

do.      Marvin. 

A  special  term  of  the  Supreme  Court  will  also  be  held  in  the  coun- 
ty of  Niagara,  on  the  2d  Monday  of  July  1852,  by  Justice  Taggart, 
and  on  the  2d  Monday  in  July  1853,  by  Justice  Mullett 
Buffalo,  Nov.  20,  1851.  MOSES  TAGGART, 

R.  P.  MARVIN, 
JAMES  G.  HOYT. 


SUPERIOR  COURT. 

The  following  are  the  Rules  of  this  Court,  by  which  its  terms  are 
fixed  for  the  future,  being  the  first  seven  of  those  adopted  18th  Jan- 
nary,  1851. 

1.  The  general  and  special  term9i>f  this  court  will  be  held  on  the 
first  Mondays  of  January,  February,  March,  April,  May,  June,  Octo« 
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ber,  Noyember,  and  Deoeinber,  in  eaob  yeuTy  and  will  eontinae  aatil 
the  last  Satardays  of  saoh  months  respectiTely. 

2.  At  the  general  terms,  the  court  will  hear  appeals,  enumerated 
motions,  and  causes  transferred  from  the  Supreme  Court  panaiat 
to  the  act  of  1849,  which  hare  not  heretofore  been  heard.  Tbe 
general  term  will  open  at  cleyen  o'clock,  A.M. 

3.  The  special  terms  will  consist  of  a  trial  term,  held  by  two  jus- 
tices severally,  and  a  term  held  by  one  justice,  which  will  be  deag- 
nated  the  special  term.  For  the  trial  term,  the  clerk  will  prepan  a 
calendar,  containing  the  issues  of  fact  to  be  tried  by  a  jury.  Saeb 
calendar  will  be  called,  and  regulated  by  the  justice  holding  thepiis- 
cipal  trial  court.  The  other  justice  at  the  trial  term,  will  aid  him  ia 
the  side  court,  as  heretofore  practised.  The  trial  term  will  open  at 
ten  o'clock  A.M. 

4.  For  the  special  term,  the  clerk  will  prepare  a  calendar,  con- 
taining, first,  the  issues  of  law  noticed  for  argument  at  such  tern, 
and  second,  all  issues  of  fact  noticed  for  ftrial,  which  are  designated 
on  the  notes  of  issue,  as  causes  not  required  to  be  tried  by  a  jnrjybj 
section  253  of  the  Code  of  Procedure,  or  in  'which  a  jury  trial  is 
waived.  The  special  term  will  open  at  ten  o'clock,  A.M.,  and  die 
first  hour  will  be  devoted  to  the  giving  of  judgment  in  undefended 
causes,  and  the  hearing  of  litigated  non-enumerated  motions.  The 
calendar  will  be  taken  up  each  day,  at  eleven  A.M. 

5.  Non-enumerated  motions  will  be  heard  bj  one  of  the  jostieei, 
at  the  special  term  room  and  the  chambers,  daily,  at  ten  A.M., 
throughout  the  year — except  on  New  Year's  Day,  Good  Fridaj,tbe 
Fourth  of  July,  the  day  of  the  Annual  ElecUon,  Thanksgiving  Day, 
and  Christmas.  For  such  motions,  and  for  the  purpose  of  makiog 
all  necessary  orders,  and  giving  judgment  in  eauses  under  ehapter 
first,  of  title  eight,  of  the  second  part  of  the  Code,  a  special  tern 
will  be  held  every  day  during  the  vacations,  at  ten  o'clock,  AM. 

6.  The  justices  designated  to  hold  the  general  terms,  will  attend 
at  chambers  daily,  during  their  respective  terms,  from  ten  to  elsTen 
A.M.,  to  dispose  of  ex  parte  applications,  and  of  non-enumerated 
motions,  in  which  all  the  parties  arc  present  or  represented.  All 
applications  for  ex  parte  orders,  and  for  judgments  upon  fulnre  to 
answer,  during  the  general  terms,  must  be  made  before  eloTW 
o'clock,  A.M. 

7.  Appeals  from  all  orders  made  on  non-enumerated  motions,  wiU 
be  heard  on  each  Saturday  during  the  general  terms,  at  eleven  A.lf-i 
and  must  be  noticed  for  that  time. 

The  court,  at  the  conclusion  of  the  June  term,  will  appobt  geae- 
ral  terms,  for  hearing  such  appeals  only,  to  be  held  daring  d» 
Tacatioa. 
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N.  B.  The  following  appointment  of  terms  for  the  vaoation  of 
1852,  has  jost  been  issued  by  the  justices  of  this  court. 

Ordered,  That  general  terms  for  the  purpose  of  hearing  appeals 
from  orders  made  on  non-enumerated  motions,  pursuant  to  Rule  7, 
adopted  January  18,  1851,  will  be  held  on  Thursday,  the  29th  day 
of  July,  on  Tuesday  the  Slst  day  of  August ;  and  on  the  third  Satur- 
day of  September,  1852. 


NEW  YORK  COMMON  PLEAS. 

The  following  is  the  appointment  of  the  Terms  of  this  court,  as 
fixed  by  order  of  29th  Norember,  1851. 

NEW  YORK  COMMON  PLEAS. 

Novemher  20, 18S1. . 

General   Tbrx. 
Present,  Hon.  Daniel  P.  Inoraham,  ^ 

**  Chables  p.  Daly,       >  Judges. 

"  Lewis  B.  Woodruff,  ) 

Orderedy  That  the  following  be  adopted  as  the  appointment  of  the 
Terms  of  this  Court  for  the  years  1852  and  1853. 

Appointment  of  the  Terms  of  the  Court  of  Oommon  Pleas  for  the  City 
and  County  of  New  York,  for  the  years  1852  and  1853. 

General  Terms,  for  hearing  arguments,  shall  be  held  on  the  first 
Monday  of  March,  July,  and  November  in  each  year,  and  shall  con- 
.tinue  for  three  weeks,  if  necessary. 

General  Terms  for  making  decisions,  and  for  the  submission  of 
Appeals  from  the  Marine  and  Justices'  Courts,  and  from  orders  at 
Special  Term,  and  for  the  review  of  orders  under  the  rule  of  22d 
March,  1851,  shall  be  held  on  the  fourth  Monday  of  each  month, 
€zcept  July  and  August. 

Special  Terms,  for  Motions,  and  the  trial  of  Issues  of  Law,  shall 
be  held  on  the  first  Monday  of  January,  February,  April,  May, 
June,  September,  October,  and  December ;  and  for  all  other  pur- 
poses except  the  hearing  of  Motions  for  new  trials,  and  trials  of  Issues 
of  Law,  on  the  first  Monday  of  March,  July,  August  and  November. 

Two  Special  Terms,  for  the  trial  of  Issues  of  Fact,  shall  be  held  on 
the  first  Monday  of  January,  February,  April,  May,  June,  October, 
and  December ;  and  one  Special  Term  on  the  first  Monday  of  Sep- 
tember, and  shall  continue  three  weeks.  The  judge  holding  such 
term,  may  continue  the  same  during  the  fourth  week,  if  he  shall  deem 
it  expedient. 

During  the  General  Terms,  motions  may  be  made  at  chambers 
between  ten  and  eleven  o'clock,  A.M. 
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APPENDIX  OF  FORMS. 


I. 

TITLE  OF  CAUSE. 

Name  of  Court. 

A.  B.         Plaintiff.        ) 

against  > 

C.  D.        Defendant    \ 

The  name  of  the  Court  shoald  always  be  correctly  giren.— K.  f 
04.  The  following  are  correct  denominations: — Court  of  Appeib; 
Supreme  Court,  city  and  county  of  New  York ;  do.  county  of  i 
Superior  Court  of  the  City  of  Now  York ;  New  York  Common  Plea»; 
X  County  Court ;  City  Court,  D .  ;  Mayor's  Coart  of  SJ 

Recorder's  Court  of  Y.,  <Ieo. 

Where  a  party  sues  or  is  sued  as  survivor  of  another,  describe  «■ 
as  follows :— A.  B.,  survivor  of  C.  D,  Where  as  Executor,  thwt- 
E.  F.,  Executor  of  the  last  Will  and  Testament  of  C.  G.,deo6M«^. 
Where  as  Administrator,  thus : — O.  P.,  Administrator  of  the  Estate 
and  Effects  of  R.  S.,  deceased. 

The  full  description,  as  above,  should  be  inserted  in  efcry  ictnil 
pleading.  For  papers  of  minor  importance,  the  words  SurviTor,»Cn 
Executor,  &c..  Administrator,  <&o.,  are  sufficient.  It  is  an  Qsw 
practice,  where  there  are  several  plaintiffs  or  defendants,  to  sttte  w 
title  as  follows:— A.  B.,  et.  al.,  against  C.  D.,  et  a/.  Thongli  not 
strictly  correct,  this  form  of  title  may  usuaUj  be  sufficient. 

An  inverse  form  of  title  is  often  used,  as  fc^ows : — 
Court. 


,^_  ,. 

A.  B.         (defendant.)   i 

ads  > 

C.  D.         (plaintiff)       Si 

As  to  which,  the  same  observation  may  be  made. 

When  the  case  is  heard  on  appeal,  the  worda  ''appeUiai"*!^ 


^^  respondent,''  u  thd  case  maj  be,  ahonld  be  snbstitated  for  '^  plain- 
ti7''  and  '*  defendant/'  the  title  of  the  action  remaining  otherwise  tax* 
changed. — V.  Code,  8.  326. 

N.  B.  The  above  may  perhaps  appear  to  be  minutiae,  scarcely  de- 
serving any  lengthened  notice ;  but  still,  even  in  minntias,  it  is  better 
to  be  correct  than  incorrect ;  an  erroneous  title  too,  may  possibly 
oonstitute  a  fatal  defect. — V.  page  545. 

The  proper  title  of  the  caute  should  be  prefixed  to  every  paper  or  pf0» 
teeding  in  it  from  first  to  last,  without  omission  or  exception. 


II. 

SUMMONS. 

SUMMONS  FOR  MONEY  DEMANDED. 
Complaint  served^ 

Title,  &o.,  as  in  last 

To  the  defendant  (or,  to  the  defendants  A.  B.  and  C.  D.,  as  the 
oase  may  be). 

You  are  hereby  summoned  and  required  to  answer  the  complaint 
in  this  action,  of  which  a  copy  is  herewith  served  upon  you,  and  to 
serve  a  copy  of  your  answer  to  the  said  complaint,  on  the  subscriber 
«t  his  oftce,  Number. 

Street,  in  the  city  of  within  twenty  days  after  the  service  here- 

of, exclusive  of  the  day  of  such  service  ;  and  if  you  fail  to  answer  the 
said  complaint  within  the  time  aforesiid,  (the  plaintiff  in  this  action 
vill  take  judgment  against  you  for  tho  sum  of  dollars 

vith  interest  from  the  day  of  one  thousand  eight 

hundred  and  besides  the  costs  of  this  action.) 

Dated  185  X.  Y.  Z. 

Plaintifs  Aity. 

N.  B.  The  residence  of  the  attorney  or  party  sub8er9>ing,  must 
be  exactly  and  specifically  given. — V.  page  95. 

If  the  plaintiff  sue  in  person,  he  should  substitute  the  words, 
''plaintiff  in  person,''  for  plaintiff's  attorney,  after  his  signature. 

N.  B.  If  several  sums,  bearing  interest  from  different  dates,  be  in- 
cluded in  the  same  summons,  state  each  separately  as  under,  "for  the 
sum  of  with  interest  from  the  day  of.  and  also  for  the 

further  sum  of  with  interest  from  the  day  of         ,"  and 

00  on,  as  may  be  necessary,  taking  care  that  the  whole  of  the  sums 
and  dates  are  correctly  specified. 


SUMMONS  FOR  RELIEF. 

Complaint  Served, 
Same  u  foTegoiag,  but  snbstitatQ  foi  tlie  wordB  letireeii  bncbetf. 
the  followiDg :  "  the  plaintiff  will  apply  to  the  Conrt  for  the  relief 
demanded  in  the  complaint." 


SUMMONS 
Compiaint  no(  Strued. 
Same  as  foregoing,  hut  snbetitnte  for  the  frords,  "oTirliicIiaMipj 
is  herevith  served  on  yon,"  in  2d  line,  the  following,  "whiob  will 
be  filed  in  the  office  of  the  deck  of  the  .county  of  at         u 

tho  Baid  eonnty." 

N.  B.  In  New  Yor^  u  follows,  in  the  office  of  the  olnk  of  the 
city  and  county  of  New  York,  at  the  city  hall  in  the  city  rf  Hn 
York. 

SUMMONS 
Whtre  lervke  btf  paitieation  i»  necetsan/,  or  in  Seat  Ettate  Cata,  IfC- 

SnbBtitnte  for  foregoing,  "  which  was  filed  is  lie  offioe  4e.," 
the  day  of  185.'> 

Or  in  real  estate  oasca  ae  follows,  {V.  p.  218,)  "wluob  h»a  be» 
filed  &e.'*     The  former  is,  howerer,  the  better  form. 


Agaiftit  Joint  Debtor  tial  Served. 
V.  page  493. 
Title,  &c. 

To  the  defendant,  A.  B. 

You  are  hereby  mmmoned  and  required  to  show  canse  why  J'" 
■hoold  not  be  bound  by  the  judgment  entered  in  this  ution  w 
(be  day  of  in  the  office  of  the  clerk  of  fco.,  ig^'  ^ 

the  aboTe-nnmed  defendants  for  the  Bomof  dollare,  ileht,<}u'- 

a^S,  and  coetB,  and  likewise  to  answer  to  the  complunt  ii  bb^ 
action  on  file  in  the  office  of  the  said  clerk,  and  to  serve  a  copy  * 
yonr  answer  to  snoh  complaint  on  &c.,  within  twenty  days  afurtw 
aerrioe  hereof,  exclusive  of  the  day  of  sooh  eervioe,  and  if  yoo  >** 
to  show  snoh  canse^and  to  answer  the  said  oomplaint  within  the  tu" 
aforesud  the  plaintiff,  &c.,  as  in  foregoing. 
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Where  this  summons  is  issued  under  seo.  376,  alter  the  title  as 
follows : 


A.B. 

against 
C.  D.  and  E.  F.,  Heirs 
(or  otherwise  as  the  ease 
may  be,)  of  G.  H.  a  judg- 
ment debtor,  deceased. 


1 


y 


J 


Alter  summons  itself  as  under,  **  to  show  cause  why  the  judgment 
entered  &c.,  against  the  said  G.  H.,  a  judgment  debtor,  deeeased,  for 
&o.,  should  not  be  enforced,  against  the  estate  of  the  said  G.  H.  in 
your  hands  respectively,  and  likewise,  &o. 


AFFIDAVIT 

To  acc<nnpany  summons  in  the  two  la$t  cases.     V.  Code,  sec.  378. 

Title,  &c. 

A:  B.  (Attorney,  or  party  subscribing  the  summons,)  being  duly 
sworn,  deposes  and  says,  that  the  judgment  entered  in  this  action  on 
the  day  of  in  the  office  of  the  clerk  of  the  county  of 

at  in  the  said  county  against  the  above-named  defendants  for  the 

sum  of  dollars,  debt,  damages  and  costs,  has  not  been  satisfied^ 

to  his  this  deponeat*8  knowledge,  or  information  and  belief,  and  that 
the  sum  of  dollars  is  now  due  thereon.     [Or,  if  the  same  have 

been  partially  satisfied,  state  facts,  and  balance  due.] 

N.  B. — For  directions  as  to  service  of  Summons,  of  i^hatever  na- 
ture, V.  page  100. 

As  to  proof  of  such  service,  V.  page  108. 


UL 


NOTICE  OF  OBJECT*  OF  ACTION 

TO  ACCOMPANY  SUMMONS. 
V.  pages  99  and  219, 


IN  FORECLOSURE. 
TiUe,  &c. 

To  the  defendant,  A.  B. 
Sir, 

The  object  of  the  above  action,  in  which  a  summons  is  herewith 
served  upon  you,  is  to  foreclose  a  mortgage  executed  by  £.  F.  to 
C.  D,  on  the  day  of     _     for  the  sum  of  dollars,  with 


interest  from  upon   the  following  described  premiwa:  [copj 

description  in  full  from  mortgage,]  and  no  pCTBonal  ckim  is  mude 
ag&inst  jou. 

DaWd,  185 

L.M. 
I'laintlf'i  Atlariuy. 

IN    PARTITION 

Am  followa, 
TLe  object  &e.,  is  to  make  partition  in  doe  form  of  law  kWeea 
the  parties  entitled  thereto,  of  the  following  described  premises 
Croat  as  above] 

IN  EJECTMENT. 
The  object  ie.,  is  to  recover  the  possosaion  of  the  follorog 
described  premises,  tbc,  &c. 

In  other  cases,  the  notice  moat  be  drawn  in  general  bmotJhm 
with  the  above,  containing  a  concise  and  clear  Btatement  of  iJie  p"- 
cise  object  of  the  suit ;  bnt  always  concluding  with  the  word*, "  ai 
no  personal  claim  is  made  against  jon." 


IV. 
NOTICE 

OF    LIS    PENDENS. 
V.puge2lS. 


I,  that  an  action  has  been  connneaeed,  lad 

pon  a  complaint  of  the  above-asmed  pUia- 

lod  defendant,  *for  the  forccloaore  of  a  mrt- 


I  the 


Title,  Ac. 

Notice  is  hereby  give 

ia  pending  in  this  conrt,  n 

tiff  against  the  aboi 

gage,  bearing  date  the 

dred   and  executed  bj    A. 

of  the  county  of 

thousand  eight  hundred  and  at 

noon ;    and   that   the    mortgaged   premises   { 
county  afFected  by  the  said  foreclosure,  wei 
com  men  cement  of  this  aclion,  and,  at  the  time  of  Gling  tbis  notice, 
are  situated  in  the  [state  siluation,]  in  the  lost-mentioDed 

county,  anJ  aro  described  in  the  said  mortgage  as  follows,  to  wit; 
[Copy  in  dcaeriptioa  from  mortgage.] 
Dated,  185 

L  M. 
rhuntiS'sAllanrf- 


■  ttouaaodeigiit  kin- 
in   the    dBm  of  ''"' 
day  of  ™* 

'clock,  in  tbe 
I    iho   lasl-men^ODfld 
;,  at  tho  limd  of  tbe 
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IN  PARTITION 
AlUr  09  follows, 

Noiioe  &c.,  *for  the  partition  in  dne  form  of  law  between  the 
parties  entitled  thereto^  of  the  premises  hereinafter  more  particularlj 
mentioned  and  described ;  and  that  the  premises  whereof  a  partition 
is  sought  to  be  made  as  aforesaid,  were,  at  the  time  of  the  com- 
mencement of  this  action,  and,  at  the  time  of  filing  this  notice,  are 
sitnated  at  in  the  connty  of  ,  and  are  known  and  de- 

soribed  as  follows : 

[Insert  full  description  of  property  to  be  partitioned,  copied  from 
the  last  Deed  under  which  the  premises  are  held ;  or,  if  the  descrip- 
tion there  contained  be  insufficient,  then  a  corrected  one,  according 
to  the  circumstances.] 

IN  EJECTMENT 
Alter  as  wuler. 

NoUec,  &c.,  *to  recover  the  possession  of  the  premises,  herein- 
after more  particularly  mentioned  and  described ;  and  that  the  pre- 
mises, whereof  possession  is  sought  to  be  recoyered  as  aforesaid  were, 
at  the  time  &c.,  and  are  now  better  known  and  described  as  follows : 

[Insert  full  description,  If  such  a  description  be  contained  in  the 
instrument  under  which  the  plaintiff  claims  title,  insert  it  as  it  there 
appears ;  if  not,  then  draw  up  a  full  and  complete  one.] 


V. 
AFFIDAVIT 

OF  SERVICE  OF  SUMMONS,  AND  COPY  OF  COMPLAINT. 

Court. 

A.  B. 
against 
C.  D  and  E.  F. 


County  op  ss.  : 

.  G.  U.  of  &c.,  (describe  deponent,)  being  duly  sworn,  deposes  and 
says,  that  on  the  day  of  185    at,  [state  place  of  service] 

be  served  a  copy  of  the  annexed  summons,  (together  with  a  copy  of 
the  complaint  theroin  mentioned,  of  which  a  copy  is  also  hereto  aa- 
nozed.)  on  C.  D.,  the  defendant,  (or  one  of  the  defendants,)  in  thii 
aotion,  by  delivering  the  same  to  him,  such  defendant,  personally^ 
and  leaving  the  same  with  him  :  He  further  says,  that  he  knew  the 
person  served  as  aforesaid,  to  be  the  person  mentioned  and  described 


1* 

ft 


*■ 

* 
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in  the  said  sttmmonfi  as  the  defendunt,  (or  one  of  die  defendants,) 

therein. 

Sworn  to  "before  me^  this    )      r^   tx       r  j  xf     •      a     i 

day  of  185  .   j      ^  ^''     [deponent's  sigttatnre.] 

[Commissioner's  signature.] 

N.  B. — If  the  summons  alone  be  seryed,  strike  out  tbo  reference 
to  the  complaint.  Several  seryioes  may,  if  convenient,  be  iDchded 
in  one  affidavit,  by  altering  the  above  form,  taking  care  to  make  a 
separate  and  specific  allegation  as  to  the  time  and  place  of  eachsnoh 
service. 

The  above  affidavit  may  be  taken  as  a  general  type  of  the  propei 
form  ot  documents  of  that  nature,  as  regards  their  commeDcement» 
entitling,  and  signature  by  deponent  and  commissioner,  and  tha 
proper  form  of  jurat.  Attention  should  be  paid  to  all  the  formali^a 
there  indicated. — V.  pages  128  and  129, 


VL 
PROCEEDINGS 

-rtJR  SERVICE  BY  PUBLICATION. 
F.  page  102,  e^  seq. 


AFFIDAVIT. 

Title  and  commencement  as  before. 

A.  B.,  of  &c.,  (attorney  for  the  plaintiff  in  this  action,  or,  mat* 
aging  clerk  to  the  attorney,  &c.  \  if  the  fact  be  so,  allege  it,)~'being 
duly  sworn,  deposes  and  says,  that  a  summons  has  been  issued  in  tki» 
action,  and  that  a  cause  of  action  on  the  part  of  C.  D.  the  plaintiff, 
(arising  on  contract,  if  the  case  be  so,)  exists  against  £.  F.,  the  de* 
fendant  therein :  That  the  said  defendant,  &c.,  (make  substantir» 
allegation,  bringing  the  case  within  some  one  of  the  ^y^  subdimons 
of  section  135.)  That  the  said  defendant  cannot,  after  due  dili- 
gence, be  found  within  this  state.     That,  &e. 

State  full  particulars  as  to  enquiries,  and  attempts  made  Trith  a 
view  to  serve  the  defendant  with  process,  and  their  result,  giving,  ia 
detail,  any  circumstances  tending  to  show  a  fraudulent  departure,  or 
a  fraudulent  concealment. 

If  the  defendant  be  a  foreign  corporation  or  a  non-resident,  the 
allegations  as  to  an  attempt  to  serve  may  be  omitted — the  exact 
phraseology  of  either  subdivision  1  or  subdivision  3  being  used,  and 
no  material  clause  being  omitted. 

To  bring  the  case  under  subdivision  4,  where  the  claim  is  as  t<> 
real  estate,  the  first  allegation  must  run  as  follows :   A.  &  &0.,  saja^ 


^ 
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that  a  gnmmona  has  been  issued  in  this  Bctioo,  vhich  relates  to  real 

property  in  t^e  oount;  of  within  this  stste  ;  and  the  defendant 

£.  F.,  is  a  proper  party  thereto.     In  the  subsequent  allegations,  the 

exact  wording  of  the  same  subdivision  must,  of  oonrse,  be  followed, 

I  adapting  that  wording  to  the  precise   state  of  ciroamstanceg.     The 

}  partioalara  of  the  interest  olumed  by  the  de&ndant,  and  of  the  na- 

I  tore  of  the  relief  claimed  against  him,  ahoold  appear. 

'  See  page  105,  et  seq.,  for  farther  instraotions. 

If  the  residence  of  the  defendant  be  unknown,  insert  allegaUon  to 
that  effect,  and  also  statemonts  to  show  that  reasonable  diligence  has 
been  used  to  ascertiun  ^  address,  but  without  sneeess. 

ORDER  FOR  PUBLICATION. 
Title,  to. 

It  appearing  to  my  satisfaction  by  affidavit,  that  the  above-named 
defendant  cannot,  after  dae  diligeHoe,  be  found  within  this  state,  and 
that  a  cause  of  action  exists  against  him  the  said  defendant,  and  that 
the  said  defendant,  &c.,  [insert  allegation,  bringing  the  case  in  terms 
within  some  one  of  the  five  subdivisions  of  sec.  135j_in  the  exact 
words  of  the  ^t^m^i^gfC^^S^.l^Um^i  „ 

I  do  hereby  order,  Ihat  the  summons  heroiaJ)e  pnbliuied  ii^wy 
^   newspapel^  printed  in  the  coiAity  of  ;  to  wit,  in  the  and 

the  ,  onoe  in  each  week  for  six  weeks,  and  that  copies  of  the 

summons  and  complaint  in  this  action  be  forthwith  deposited  in  the 
post-office,  directed  to  the  said  C.  D.  at  ,  or  that  personal  ser- 

vice  of  copies  of  the  said  summons  and  complaint  be  made  on  the 
said  defendant. 

N.  B.  If  the  residence  of  the  defendant  be  unknown,  insert  after, 
within  this  state,  "  and  that  hia,  the  said  defendant's  residence,  is 
neither  known  to  the  party  making  this  application,  nor  can  the  same 
with  reasonable  diligence  be  ascertained  by  him,"  and  omit  the  last 
clause  of  order. 

PROOF  OF  POSTING  COPIES  AS  ABOVE  DIRECTED. 
Title,  Ac. 

E.  F.  clerk  to  X.  Y.Z.,  attorney  for  the  plain- 
tiff, being  duly  sworn,  deposes  and  says,  that  on  the  day  of 
now  last  past,  he,  this  deponent  pnt  into  the  Post  Office  at 
i                          tt  Ictti^r  coiituining  copiea  uf  the  suniniona  and  complaint  in 
I               this  action,  ad Jrciis fill  to  C.  D,,  Eiiq.,  [losott  exact  direction,]  and 
paid            cents,  the  postage  theroen. 
Sworn  to,  before  me  this     > 
day  of            185        ^ ' 


PROOF  OF  PUBLICATION  OF  SUUHONS. 

A.  B.  of  &c.  Printer  (or  C.  D.  foTeraaD,OTpriiioipal  eUr1[,oFA.B., 
Printer)  of  the  Newspaper   called  published  at  ia 

the  county  of  being  duly  sworn,  deposes  and  uys,  thittbe 

flnmoionB  in  the  above  action,  a  copy  whereof  is  hereto  anaeied, 
WIS  pablished  in  the  aforcenid  Newipaper,  called,  &e.,  odm  i 
week  f»r  six  weeks,  commeneing  on  the  day  of  185 

ud  ending  on  tbe  day  of  165 

Sworn,  &e. 

A  copy  of  the  advertisement  mnet  be  annexed.  N.  B. — a  prioted 
form  to  the  above  effect  is  usaally  kept  by  tbe  printers  of  newspipen, 
and  will  probably  be  soScient,  Tbc  same  form  may  be  naed,  "  nn- 
tatis  mutandis,"  for  the  proof  of  publication  of  other  notices  wlieis 
Deoessary. 


VII. 

PRQCEEDINGS 

''^'    '^^SR^ipfetN^fc^-^  b^fttrXSdlA^  -AD-  LITEM, 

BT  OR  ON  BEHALF  OF  INFANT  PLAINTIFF.  "^ 

Title,  &o. 

To  the  Bupremo  Court  of  the  State  of  New  i'orfc  : 

The  petition  of  A.  B  ,  an  Infnnt,  under  the  age  of  21  years,  to 
wit,  of  the  ape  of  respectfully  ehoweth. 

Thnt  yoar  petitioner  is  about  to  commence   a  suit  in  tho 
court  against  C.  D.,  for  &c.,  (sute  cnuso  of  action.) 

But,  as  your  potitiooer  is  an  Infnnt,  m  above  stated,  be  prajs  tb»l 
K.  v.,  of,  &e.,  (*  ,  a  competent  and  responsible  person,  wij 

be  appointed  (to  prosecute  tbe  said  suit,  for  your  petitioner,  a*  ti* 
guardifln,)  according  to  the  statute  in  such  case  made  and  protidei' 

If  the  infant  be  under  fourteen,  then  the  petition  to  be  tlst  of 
either,  A.  I),  general  Guardian,  or  A.  B.  testamentary  Guardian,  or 
A.  B.  a  relative,  or  A.  B.  a  friend  of  C.  D..  an  infant  under  iJii! 
ago  of  fourteen  years,  to  wit.,  of  the  age  of  years. 

If  tbc  petition  be  that  of  a  relative  or  friend,  insert  aflft  first 
clause  :^ 

That  notice  of  the  intention  of  your  petitioner  to  make  snch  ap- 

•  Idaen  iille3;Qtion  Itinl  E.  P.  is  citTicr 

1.  The  Gfnenil  GiinrJiaii  uf  your  Petitioner,  or 

2.  An  Atlgrncj  (or  Cavu«llor)  cC  Itiis  Court     V.   Page  11 C. 
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plioaiion  on  behalf  of  the  said  C.  t>.y  was^  on  the  day  of  duly 

given  to  £.  F.,  of  &c.,  the  (gcneral|  or,  testamentary)  Guardian  of 
the  said  infant. 

Bnt  if  the  infant  have  no  guardian,  then  allege  as  follows : 

That  the  said  C.  D.  has  no  guardian,  general  or  testamentary. 
That  the  said  C.  D.  resides  with  G.  H.»  of  &o.  and  that  notice 

of  the  intention  of  yonr  petitioner,  to  make  this  application  on  behalf 
of  the  said  C.  D.,  was,  on  the  day  of  ^  given  to  the  said 

G.  H.,  the  person  with  whom  such  infant  resides. 


BY,  OR  ON  BEHALF  OF  INFANT  DEFENDANT. 

Use  above  forms,  with  following  modifications : 

The  petition  may  be  that  of  the  infant,  if  over  fourteen ;  if  under, 
of  a  relative  or  friend,  or  of  any  other  party  to  the  action. 

Ih  the  latter  case,  commence  thus  : 

The  petition  of  the  above-named  L.  M,  on  behalf  of  A.  B.,  an 
infant,  &c. 

In  all,  the  first  allegation  to  stand  as  follows-:  That  an  action  has 
been  commenced  against  (your  petitioner,  or,  against  the  said  A. 
B.,)  in  the  court,  by  the  above-named  C.  D.,  (plaintiff,  or 

by  your  petitioner,  the  above-named  C.  D.  (if  the  fact  be  so,)  for, 
&c.     [State  cause  of  action.] 

If  the  petition  be  that  of  a  party,  relative,  or  friend,  insert  allega« 
tions  of  service  on,  either  the  guardian,  or  the  party  with  whom  the 
infant  resides,  as  the  case  may  be.  In  the  latter  case,  vary  the  al- 
legation as  to  the  infant's  having  no  guardian,  by  adding  the  words 
**^  within  this  state." 


IN  ALL  PRAY  AS  FOLLOWS. 

But  as  your  petitioner  (or,  as  the  said  A.  B.)  is  an  infant,  he  (or 
jour  petitioner)  prays  that  E.  F.,  of  &c. — as  in  first  form,  substituting 
for  the  clause  within  brackets  the  words,  ''  may  bo  appointed  the 
guardian  of  your  petitioner,  (or,  of  the  said  A.  B.,)  in  the  defence  of 
said  suit,^'  &c. 


The  petitioners,  in  all  cases,  must  sign  at  the  foot  of  the  petition, 
{U  the  presence  of  a  witness,  and  must  verify  the  petition  as  follows : 

CouNTir  OF  6s. :  CD., 

the   above-named  petitioner,  being  duly  sworn,  deposes  and  says, 
that  he  has  read  the  foregoing  petition  by  him  subscribed,  aixd  knows 


n 


764  FORMa 

the  contents  thereof ;  and  that  the  same  is  trne  of  his  own  knowledge, 

except  as  to  the  matters  which  are  therein  stated  on  information  or 

belief,  and  as  to  those  matters  he  belieyes  it  to  be  true. 

Sworn,  &c. 

[Signature.] 

The  consent  of  the  proposed  guardian  to  serve,  must  be  subjoined 
at  the  foot,  in  all  cases,  as  follows  : 

I  consent  to  become  the  guardian  of  A.  B.,  in  the  prosecution  (on 
in  the  defence)  of  the  action  mentioned  in  the  above  petition. 
Witness, 
X.  Y.  E.  F. 

To  Petition  and  consent,  annex  following  affidavit : 

X.  Y.,  of  &c.,  being  duly  sworn,  deposes  and  says, 

that  C.  D.  in  the  annexed  petition  named,  did,  on  the 

day  of  duly  sign  the  said  petition,  in  the  pres- 

ence of  this  deponent ;  and,  deponent  further  says,  that  £.  F.  in  the 
prayer  of  the  said  petition  named,  did,  at  the  same  time,  aign  the 
consent  or  agreement  thereunder  written,  as  the  guardian  of  the  said 
A.  B.  in  the  presence  of  this  deponent.  And  this  deponent 
further  says,  that  he  knows  the  said  E;  F.,  and  that  the  said  £. 
F.  is  the  general  guardian  of  such  infant,  (or,  is  an  attorney, 
or  counsellor  of  this  court,  who  is  fully  competent  to  understand  and 
protect  the  rights  of  such  infant ;)  and  that  the  said  E.  F.  has 
no  interest  adverse  to  that  of  the  infant,  and  is  not  connected  in 
business  with  the  attorney  or  counsel  of  the  adverse  party  in  this 
action. 

If  the  infant  be  defendant,  add  as  follows : 

And  deponent  lastly  saith,  that  the  said  E.  F.  is,  in  his,  this  depo- 
nent's belief,  of  sufficient  ability  to  answer  to  the  infant  for  any 
damage  which  may  be  sustained,  by  his  negligence  or  misconduct,  if 
any,  in  the  defence  of  this  suit. 


SUBMIT  papers  to  judge,  and  obtain  his  approval,  endorsed  on 
the  petition,  to  the  effect  following. — V.  page  116. 

I  hereby  certify  that  I  have  examined  into  the  circumstances 
stated  in  the  within  petition,  and  that  £.  F.  thereby  proposed  as 
guardian  of  A.  B.  an  infant  therein  mentioned,  is  a  suitable  and  pro- 
{)er  person  for  such  guardian,  and  has  no  interest  in  the  within  suit  in 
opposition  to  the  interests  of  the  said  infant. 

If  the  infant  be  plaintiff,  it  will  be  most  advisable  to  prepare  and 
submit  to  the  judge,  with  the  other  papers,  a  bond  as  prescribed  by 
Bule  59. 


i 
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ORDER  ON  ABOVE. 
Title,  &o. 

On  reading  and  filing  the  petition  of  (add  '^  an  infant  un- 

der the  age  of  21  years,''  if  the  infant  be  petitioner)  hereunto  annexed, 
and  the  approval  of  a  justice  of  this  court,  (or,  county  judge  of 

the  C0U1 


mm^    * 


Page  765,  jini  clause. 
'    strike  out  of  this  form,  Une  3.  and  part  of  line  4,  down  to  and  in- 
cluding the  wgrd  »  thereon.''-See  note  on  last  page,  and  also 
page  116. 
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AFFroAVIT 

OF  SERVICE  OF  PAPER  OR  PROCEEDING. 


88. 


Title,  &o., 

County  of 

A.  B.  of  &c.  clerk  to  C.  D.,  the  (plaintiff's)  attorney  in  this 

action,  being  duly  sworn,  deposes  and  says,  that  on  the  day 

of  he  served  a  copy  of  the  hereto  annexed  upon  E.  F 

known  to  this  deponent  to  be  the  (defendant's)  attorney  in  this 
action*  by  delivering  the  same  to  the  said  E.  F.  personally  at  his  of- 
fice, No.  street,  in  the  city  of  and  leaving  the  same  with 
him. 

Sworn  &c. 

N.B. — If,  as  is  commonly  the  practice,  this  affidavit  is  endorsed 
upon  the  original  paper,  alter  as  follows :  *'  he  served  a  copy  of  the 
within,  <&c.,upon  &o. 

If  the  paper  be  neither  annexed,  nor  the  affidavit  endorsed,  de- 
scribe it  in  the  latter,  in  clear  and  precise  terms. 

he  not  upon  the  attorney  personally,  substitute  the 

i 


by  leaving  the  same  in  a  conspicuous  place  in  the  otuoe  oz  uie  B«tu 
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E.  F.  at  <fec.,  no  person  being  in  snch  office  at  the  time,  between  the 
hours  of  six  in  the  morning  and  nine  in  the  evening,  to  wit,  at  or 
about  the  hour  of  P.M.  of  the  day  aforesaid. 

If  on  the  Attorney  at  hit  residence, 

by  leaving  the  same  at  the  residence  of  the  said  E.  F.,  at  No. 
street,  in  the  city  of  with  a  person  of  suitable  age  and  dtscretioo, 

between  the  hours  dec,  (as  in  last,)  he,  this  deponent,  ha^ng  pre- 
viously called  at  the  office  of  the  said  E.  F.  at  No.  st, 
in  the  said  city,  in  order  to  serve  the  same,  and  such  office  not  being 
open  at  the  time,  so  as  to  admit  of  such  service. 

If  the  tetvice  he  upon  the  party ^ 

alter  the  first  allegation  as  under,  '*  upon  the  above-named  G.  H. 
known  to  him,  this  deponent,  to  be  the  (or  one  of  the)  in  this 

action." 

Jf  the  service  be  by  having  the  copy  at  the  party  t  resirfence^ 
conclude  as  under : 

By  leaving  the  same  at  the  residence  of  the  said  G.  H.,  at  4c.,  as 
in  form  for  service  at  attorney's  residence,  but  omitting  the  last 
clansc  in  that  form,  as  to  the  attempted  service  at  the  attorney's 

office. 

1/  tlie  service  be  by  McUf, 

conclude  as  follows : 

By  enclosing  the  same  in  a  letter  addressed  to  the  said  C.  D.,  (in- 
sert exact  direction,)  and  by  putting  such  letter  in  the  Post  Office 
of  the   said  town   of  and  paying  cents,   the  postage 

there'on. 


IX. 


ORDER  TO  SHOW  CAUSE. 

Title,  &c. 

On,  4&0. ,  [describe  papers  on  which  the  application  is  granted,  if  any.] 
Let  the  or  his  attorney,  attend  before  (one  of  the  justices  of 

this  court,  at  their  chambers,  at  in  the  of  )  on 

the  day  of  at  o'clock,  in   the  noon, 

and  show  cause  why,  <fec.,  should  not,  &c.,  state  order  applied 
for. 

[Date.] 

[Judge's  Signature.] 
or  "  attend  before  me  at  my  chambers,  at  &c.,''  when  application 
returnable,  before  the  same  judge  who  grants  the  order. 
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X. 
.  SKELETON  FORM 

OF    NOTICE    OF   MOTION. 

Title,  &c. 

Please  take  notice,  that  (upon  the  pleadings,  and  proceedings  in 
this  cause,  or,  upon,  <frG.,  describe  papers  on  which  motion  ia 
grounded,)  this  court  will  be  moved  on  behalf  of  the  at 

a  term  thereof,  to  be  holden  at  on  the 

day  of  at  o^cIock,  in  the  noon,  or  as  soon  there- 

after as  counsel  may  be  heard  that,  &c.,  (state  particulars  of  order 
applied  for,)  or,  that  such  further  or  other  order  may  be  made,  an 
may  be  just.    Dated,  &c. 

To  C.  D.  Esq.,  A.  B., 

'*  Attorney  *»  Attorney. 

If  to  a  judge  at  Chambers,  yary  as  follows : 

Please  take  notice,  that,  dJEo^  a  motion  will  be  made  on  behalf 
of  the  before  one  of  the  justices  of  this  court,  at  their 

Chambers,  at,  &c.,  or,  (before  the   honorable  a  justice    of 

this  court,  at  his  Chambers,  at,  &c.,  or,  before  this  court,  the 
honorable  one   of  the  justices   thereof  presiding,  at  their 

Chambers,  &o. 


XL 
SKELETON  FORM 

OF    ORD£R. 

Court.  Torn^. 


A.  B. 

V. 


[Date.] 

^'  ^-    S  Present,  The  Hon. 

Justice. 

On  reading  and  filing,  [describe  popers  on  which  motion  grounded, 
if  any,]  and  on  motion  of  A.  B.,  Ksq.,  of  counsel  for  the  and 

after  hearing  0.  D.,  Esq ,  of  counsel  for  the  .     It  is  or- 

dered, <&o. 

Or,  if  no  affidavits  have  been  used :  On  the  pleadings  and  pro- 
ceedings in  this  case,  and  on  motion  of,  &c. 

If  the  order  be  taken  by  default,  insert  **  No  one  appearing  to 
oppose,'^  instead  of  allegation  as  to  hearing  of  defendant's  counsel. 

N.  B. — As  a  general  rule,  the  order  may  be  expected  to  be  made 
in  the  precise  terms  of  the  notice  of  motion,  mutatis  mutandis^  and 
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may  be  prepared  beforehand  aooordingly,  in  cases  where  no  contest 
or  altercation  by  the  jndge  is  probable,  though,  of  course,  always 
snbjeot  to  the  latter. 


XII. 
ORDINARY  NOTICE 

ON  PAPERS  SERVED. 

Endorse  as  follows : 
Sir, 
Please  take  notice  that  the  within  is  a  copy  of  [describe  the 
paper]  in  this  cause.  Y'rs,  k,  B. 

To  C.  D.  '«  Aitormy, 

*s  Attorney.  [address  and  date.] 

This  form,  or  something  analogous  to  it,  is  in  general  use»  and  is, 
therefore,  advisable  in  all  cases. 


xm. 

AFFIDAVIT  OF  JUSTIFICATION, 

AND  ACKNOWLEDGMENT,  NECESSARY  ON  UNDER- 
TAKINGS OF  WHATEVER  NATURE. 

County  of  ss. 

A.  .B  of  &o.  and  G.  D.  of  &o. 

[descriptions  to  be  clearly  given,]  the  sureties  named  in  the  fore- 
going undertaking,  being  respectiyely  sworn,  each  for  himself  deposes 
and  says,  that  he  is  a  resident  and  holder  within  the  state  of 

New  York,  and  is  worth  the  sum  of  ovor  and  aboye  all  debts 

and  responsibilities  which  he  owes  or  has  incurred,  and  exclusive  of 
property  exempt  from  execution. 
Sworn,  &c. 

County  of  ss. 

On  the  day  of  185      .    Before  me  came  A.  B.  and 

C.  D.,  known  to  me  to  be  the  same  persons  described  in,  and  who 
executed  the  foregoing  undertaking,  and  severally  acknowledged 
that  they  executed  the  same.  L.  M. 

Commissioner  of  Deeds. 
V.  Rule  7  of  Supreme  Court 

The  form  of  acknowledgment  is,  of  course,  variable  by  the  com- 
missioner according  to  the  circumstances. 
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N.  B.  In  ihe  printed  forms  two  afidaTits  arensnany  added,  wkioh 
of  oourse  are  equally  valid.  Those  forms  are,  however,  almost 
nniyersally  defective,  in  omitting  the  allegation  that  the  soreties  are 
worth  the  sum  required  ''  exclusive  of  property  exempt  from  execu- 
tion." V.  Code,  sec.  194.  This  addition  should  always  be  made, 
before  the  affidavit  is  sworn. 


XIV. 
PLEADING, 

VERIFICATION  OP. 

N.  B.  Every  pleading  must  be  signed  by  the  party's  attorney,  or  if 
be  have  no  attorney,  by  such  party  himself,  describing  himself  as 
in  person. 


ORDINARY  VERIFICATION. 

County  of  ss. 

A.  B.  of  &c.  the  above-named, 

in  this  action,  being  duly  sworn,  says  that  the  foregoing  is  true 

of  his  own  knowledge,  except  as  to  the  matters  which  are  therein 
stated  on  his  information  or  belief,  and  as  to  those  matters  he  believes 
it  to  be  true. 

av,i>rntoWmm,iki,     ^^    day|    [sigwituw  of  Deponent] 

{Signature  of  commissioner.] 


VERIPICATIOir. 

By  Oficm'  of  Corporation. 

Same  as  foregoing,  stating  the  office  hdid  by  the  deponent  in  tiie 
description,  and  omitting  the  word  "  his,"  before  information  or 
belief. 


VERIFICATION. 

By  Attorney. 

County  of  ss. 

A.  B.  vf  d^c,  attorney  for  C.  D.  the  in  this  action, 

being  duly  sworn,  deposes  and  says^  thai  &e  said  C,  D.is  not  within 

90 


[Add  signature  and  verification,] 


THE  FOLLOWING  IS  THE  FOEU  OF  COMPLAINT 

heretofore  in  use  in  ttese  cnaes.  The  difference  lies  in  the  first 
aUcgatioQ,  in  irliicli  tlie  subatanco  of  the  note  is  stated,  instead  of  a 
oopy  being  given. 

N.  B. — The  form  subjoined,  is  the  eimpleEt  modification  of  this 
^eoies  of  action,  i.  e.,  that  by  payee  or  benrer,  against  maker. 
Title,  &o. 

The  complaint,  Ac,  as  in  laat. 

That  the  defendant  heretofore,  on  the  day  of  at  the 

city  of  made  his  promissory  note  ic  writing,  whereby 

months  after  the  date  thereof,  ho  prtmised  to  pay  to  the  plaintiff,  or 
hia  order,  at  tho  sum  of  dollars  for  value  received,  and 

then  and  there  delivered  the  Bajne  to  the  plaintiff.  That  the  plain- 
tiS  is  now  the  lawful  owner  and  holder  of  the  said  promissory  note, 
and  that  the  defendant  is  justly  indebted  to  him  thereupon,  in  the 
earn  of  dollars,  principal,  together  with  interest  thereon,  from 

the  day  of 

Whercnpon,  the  plaintiff  demands  judgment  against  the  eaid  de- 
fendant, for  the  said  principal  sum,  and  interest  thereon,  as  aforeaaid. 
[Signatnre  and  verification.] 

N..  B. — By  modifying  or  combining  one  or  more  of  the  foregoing  or 
following  forme,  any  other  variation  in  the  circumstances  under  wbicb 
the  note  is  sued  upon,  may  be  easUy  provided  for. 


Upon  tico  or  more  Promissorj/  J^otes  betwetn  mme  parties. 

Follow  one  or  other  of  the  above  forms,  say  the  eecond,  stating 
«aeh  promissory  note  aa  a  separate  cause  of  action,  as  under. 
Titlo,  Ac. 

The  complaint  of  the  above-named  plaintiff,  raspectfnilj  shows  to 
ibis  court : 

First,     [state  ca"e  of  action  upon  first  note,  as  above.] 

Second.  [State  cause  of  action  upon  second  note  in  same  manner  ; 
and  BO  on,  for  as  many  as  there  may  be,  alleging  each  separate  cause 
in  a  fresh  division.] 

Third.  [Or  otherwise  as  tho  case  may  be.]  That,  although  the 
said  several  promissory  notes  respectively  became  due  before  the  com- 
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mencement  of  this  action,  yet  the  said  defendant  has  not  paid  the 
same,  or  any  or  either  of  them,  or  any  part  thereof  respoctiyely. 

This  is  in  the  simple  case  of  Payee  v.  Maker. 

Where  endorsers  are  sought  to  be  charged,  make  a  separate  alle- 
gation as  to  presentment,  non-payment,  and  notice,  in  relation  to 
each  note,  as  prescribed  in  the  first  of  the  above  forms,  supplement- 
ary to  each  cause  of  action  in  its  order. 

Fourth.    [Or  otherwise,  as  aboye :] 

And  the  said  plaintiff  further  says,  that  he  is  now  the  lawful  owner 
and  holder  of  the  said  several  promissory  notes,  and  that  the 

defendant  is  indebted  to  him  thereupon,  in  the  said  several  sums 
of  and  amounting  to  the  sum  of  ,  with  interest 

thereon  from  the  maturities  of  the  said  several  promissory  notes 
respectivelv : 

Wherefore  the  plaintiff  demands  judgment  against  the  said  de- 
fendant for  the  said  several  sums,  amounting  together  to  the  said 
snm  of  dollars,  with  interest  thereon  as  aforesaid. 

[Signature  and  verification.] 

N.  B. — It  may  frequently  happen  that  several  causes  %f  action, 
some  arising  on  promissory  notes,  and  others  on  other  matters,  as, 
for  instance,  on  goods  sold  and  delivered,  may  exist  between  the 
same  parties.  In  this  case,  make  complete  statement  of  cdiue  or 
c*auses  of  action  on  promissory  notes  as  above,  in  the  first  instance. 
Then  allege  separately,  and  numbered  in  due  order,  the  distinct 
causes  of  action  on  the  other  indebtedness.  *  Demand  judgment  at  the 
elose,   for  the  said  several  sums  of  dollars  dollars 

and  dollars,  amounting  together  to  the  sum  of  dollars, 

with  interest  thereon  as  aforesaid. 


XVI. 
COMPLAINT 

ON  INLAND  BILL  OF  EXCHANGE. 

N.B. — Substantially  the  same  as  the*Yormer.    First  allegation  may 
stand  as  follows :  » 

That  the  defendant,  A.  B.,  heretofore  on  the  day  of    ^ 

at  the  city  of  made  his  bill  of  exchange  in  writing,  and  directed 

the  same  to  the  defendant,  G.  D.,  at  and  thereby  required » 

the  said  C.  D.  months  after  the  date  thereof,  to  pay  to  the  plain- 

tiff, (or  to  the  defendant  E.  F.  as  the  case  may  be,)  or  his  order,  the 
sum  of  dollars  for  value  received,  and  then  and  ihere4|livered 


774  FOEMa 

said  bill  of  exchange  to  the  plaintiff;  that  the  said  hill  of  exchange 
was  subsequenilj  duly  accepted  by  the  said  G.  D.,  payable  at 
.  If  plaintiff  snes  as  endorsee,  insert  additional  allegations 
necessary  to  charge  prior  endorsers,  if  any.  8ee  first  form  of  com- 
plaint on  promissory  note,  ^^  mutatis  mutandis,^* 

That  on  the  day  of  the  said  bill  of  exchange  was  duly 

presented  for  payment  at  bnt  payment  thereof  was  refused, 

wherenpon  the  said  bill  was  dnly  protested  for  non-payment,  and 
due  notice  thereof  was  duly  given  to  the  said  A.  B.  and  £.  F. 

Conclude  with^  allegations  of  ownership  and  amovnt  dne^  and 
prayer  as  in  action  on  promissory  note. 

The  9amefor  T^on^acceptance. 

State  canse  of  action  as  above,  suing  drawer  and  endorser. 

Allege  presentment  as  follows  : 

That  on  the  day  of  the  said  bill  was  dolj  pre- 

sented to  the  said  C.  D.  for  acceptance,  but  that  the  said  C.  D. 
refused  to  accept  the  same,  whereupon  the  said  bill  was  duly  pro- 
tested for^he  non-acceptance  thereof,  of  which  due  notice  was  there- 
upon duly  given  to  the  said  defendants,  A.  B.  and  E.  F. 

Conclude  as  in  foregoing. 

If  £he  bill  of  exchange  be  a  foreign  one,  insert  allegation  as  follows, 
at  the  commencement  of  that  of  ownership  :  That  the  plaintiff  pur- 
chased the  sj^id  bill  of  exx^hange  for  a  yaluable  consideration,  and  is 
now  <fec.  Add  to  the  allegation  of  defendant's  indebtedness  as  above, 
the  following ; ''  and  also  in  the  further  sum  of  dollars,  being  the 
damages  allowed  by  law,  at  the  rate  of  dollars  upon  the  hun* 

dred,  upon  the  principal  sum  specified  in  such  bill,  together  with  in* 
terest  upon  the  sum  of  dollars,  the  aggregate  amount  of  the 

principal  sum  specified  in  such  biU,  and  of  the  damages  thereon  as 
aforesaid,  from  the  time  at  which  notice  of  protest  for  non-acceptance 
of  the  said  bill  of  exchange  was  given  as  aforesaid,  to  wit,  from  the 
day  of  :''  or, ''  from  the  time  at  which  notice  of  protest  for  non- 

payment of  the  said  bill  of  exj^bange  was  given,  and  payment  of  the 
said  principal  sum  was  demanded  as  aforesaid,  to  wit,  from  the 
day  of  ;"  as  the  case  may  he.     (V.  1  R.  S.  p.  770  and  771.) 

Pray  judgment  for  the  said  two  several  sums  of  and 

amounting  together  to  the  sum  of  and  interest  thereon  as  afore- 

*  said.    If  the  bill  be  expressed  in  foreign  money,  add,  '^  with  the  cur- 
rent rate  of  exchange  upon  added  thereto. 
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xvn. 

COMPLAINT 

UPON   CHEQUE. 

Allege, 

That  the  defendant  heretofore,  on  the  day  of  at  the 

city  of  made  and  drew  a  certain  cheque  or  draft  upon,  and 

addressed  to  the  bank  in  the  city  of  and  thereby  directed 

the  said  bank  to  pay  to  the  plaintiff  or  bearer,  (or  order)  the 
enm  of  dollars,  and  then  and  there  delivered  the  same  to  the 

plaintiff  for  yalue  received.     That  the  said  cheque  was  duly  presented 
for  payment,  and  payment  thereof  duly  demanded  at  the  said        ^ 
bank,  but  the  same  was  not  paid,  (whereof  due  notice  waB  given  to 
the  defendant ;  if  so,  but  not  in  strictness  necessary.) 

Continue  allegations,  and  pray  as  in  complaint  on  promissory 
note  by  payee  against  maker. 

If  action  by  the  endorsee  of  cheque,  alter  as  follows  : ''  To  pay  to 
one  C.  D.  or  his  order  the   sum  of  dollars,  and  then  and 

there  delivered  the  same  to  the  said  C.  D.  for  value  received. 
That  the  said  C.  D.  subsequently  endorsed  and  delivered  over  the 
said  cheque  to  the  plaintiff,  for  value  received  by  hiuL  That  the 
said  cheque  was  daly  presented  <&c.,  as  above. 


xvni. 

COMPLAINT 

FOR  GOODS  SOLD. 

F.  page  208. 
Title,  &e. 

Allege, 

That  the  plaintiff  sold  and  delivered  to  the  defendants  the  following 
described  goods  and  chattels,  at  the  times,  and  for  the  prices  below 
specified  as  to  each  article,  that  is  to  say. 

Copy  in  BUI  of  FarlUvlarB^ 

Amounting  in  the  whole  to  the  sura  of  dollars. 

If  specified  ^redii  given^  addj 

That  the  said  several  goods  and  chattels  were  sold  and  delivered 
to  defendants,  on  or  as  of  the  average  date  of  the  day  of 

at  a  credit  of  months,  which  credit  expired,  and  the  price  of 

such  goods  and  chattels  became  due  to  the  said  plaintiffs,  on  or  as  of 
the  day  of  ^  [or  modify  according  to  <^camstances.] 


1 


X  bat  tbe  EUd  detcDdaol  bhS  not  paid  tbe  Said  anm  pt  doU&ra 

or  any  part  thereof,  and  remainfl  and  is  now  indebted  to  tbe  plaintiff 
in  the  wholo  of  tlio  said  3um,  together  with  intcrcGt  thereon  from  the 
said  ihy  of 

[fray  usual  money  jndgmeiit.] 

\.B. — If  paymenta   have  been  made   on  aecount,  and  defendul 
only  remaina  indebted  in  a  balance,  alter  allegationa  accordinglj. 


•  COMPLAINT 

FOR  WORK  AND  LABOR. 

V.  page  30S. 
Title,  &c. 

The  complaint  of  the  aboTe-namoiI  plaintiff  reBpectfnlly  shorn  \o 
this  court : 

That,  heretofore,  by  tbe  order  and  at  the  request  of  the  said  de- 
fendant, he,  tbe  said  plaintiff,  and  bis  servants,  did  and  performed 
for  the  said  defendant  at  [statn  pinco],  work,  labor,  and  Bervices,  it 
the  days  and  times,  and  in  and  about  the  matters  and  things,  md  it 
the  prices  hereinafter  specified,  that  is  to  say : 

[Specify  vork  done,  nilh  amounts,  dates,  end  terms.] 

That  tho  Euid  defendant  thereupon  became  ksd  was,  and  is  nov 
indebted  to  the  plaintiff,  in  respect  of  such  work,  labor,  and  scrrices, 
in  the  sam  oS  $ 

■Wherefore  the  plaintiff  demands  judgment  agaiast  tbe  said  defend- 
ant for  the  sum  of  $  ,  with  interest  from  [nJate  of  eipiration 
of  credit,  if  given ;  if  not,  from  date  of  claim],  together  with  the  cwl* 
«f  this  action. 

[Usuai  signature  and  Tcri£ieatioit.] 


XX. 

COMPLAINT 

IN    REPLEVIN. 

Title,  4ro. 

The  complaint  of  the  above-named  plaintiff  respectfoMy  shows  •» 
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this  court,  that  the  defendant  has  hecome  possessed  of,  and  wrong- 
fully detains  from  the  plaintiff  the  following  goods  and  chattels  of  the 
plaintiff,  that  is  to  say : 

[Give  list  of  articles  detained.] 
the  same  being  of  the  Yalue  of  dollars,  as  he,  the  said  plaintiff^ 

helieyes. 

Wherefore  the  plaintiff  demands  that  the  defendant  may  be  ad- 
judged to  deliver  to  the  plaintiff  the  said  goods  and  chattels,  and  to 
pay  the  plaintiff  damages  for  the  detention  thereof^  to  the  sum  of 
dollars,  together  with  the  costs  of  this  action,  and  that  the  same 
goods  and  chattels  may  be  forthwith  delivered  to  the  plaintiff,  or 
that  such  further  or  other  relief  in  the  premises  may  be  given  to  the 

said  plaintiff  as  may  be  just. 

[Usual  signature  and  verification.] 


XXI. 
COMPLAINT 

DE  BONIS  ASPORTATIS. 

N.B. — Incompatible  with  Replevin,  p.  207. 

Title,  &o. 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court : 

That,  heretofore,  to  wit,  on  or  about  the  day  of         at  the 

defendant  forcibly  and  wrongfully  took  from  the  possession  of  the  plain- 
tiff, and  carried  away  the  following  goods  and  chattels,  that  is  to  say : 

[Give  Jist  of  articles  taken  away.] 
which  goods  and  chattels  were  of  the  value  of  dollars :    Where- 

fore  the  plaintiff  demands  judgment  against  the  defendant  for  the  sum 
of  dollars,  with  interest  thereon  from  the  date  aforesaid,  and 

also  that  the  said  defendant  may  be  adjudged  to  pay  to  the  plaintiff 
damages  to  the  sum  of  dollars,  besides  the  costs  of  this  action. 

[Usual  signature  and  verification.] 


XXI.    A. 
COMPLAINTS 

f 

IN  TORT. 

Frame  allegations  according  to  the  circumstances,  observing  the 
directions  given  under  the  different  heads. — V.  pages  198  to  201. 
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Demand  judgment  as  follows : 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant, 
for  the  wrong  and  injury  aforesaid,  and  that  the  said  defendant  may 
be  adjudged  to  pay  to  the  plaintiff,  as  compensation  therefor,  dam- 
ages to  the  sum  of  dollars,  besides  the  costs  of  this  action. 

N.B. — In  these  and  other  similar  actions,  as  in  trover  and  conver- 
sion, actions  against  a  common  carrier  for  loss  of  goods,  &e.,  &c.,  the 
wording  of  the  old  forms  of  declaration  may,  in  many  cases,  be  fol- 
lowed with  advantage,  but  pruning  away  all  redundancies. — ^V.  page 
200. 


XXII. 
COMPLAINT 

IN    EJECMENT. 

V.  page  211. 

Title,  &o. 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court : 

First, 

That,  &c.,  [state  shortly  the  title  of  the  plaintiff,  under  which  he 
claims  to  recover,  inserting  exact  description  of  the  property  sought 
to  be  recovered.] 

That,  under  and  by  virtue  of  the  aforesaid,  he,  the  said 

plaintiff,  is  seized  of  and  in  the  aforesaid  premises,  for  an  estate  of 
inheritance  in  fee  simple,  (or  otherwise  as  the  case  may  be,)  and  has 
lawful  title  thereto,  and  is  entitled  to  the  possession  thereof. 

That  the  defendants  above  named,  or  some  or  one  of  them,  are  now 
in  possession  of  the  sud  real  estate,  claiming  title  thereto  or  some 
interest  therein  or  lien  thereupon,  but  unlawfully,  as  plaintiff  sub- 
mits and  insists,  and  that  they  the  said  defendants  unlawfully  with- 
hold possession  of  the  said  real  estate  from  him  the  said  plidntiff 

That  the  defendant  C.  D.  has  received  divers  sums  of  money 
in  respect  of  rent  and  profits,  of  the  said  premises,  the  property  of 
him  the  said  plaintiff,  to  the  amount,  as  plaintiff  is  informed  and  be- 
lieves, of  dollars,  or  thereabouts,  and  the  said  defendant, 
C.  D,f  is  now  indebted  to  the  plaintiff,  in  the  said  sum  ai 
$  in  respect  thereof.  Wherefore  the  plaintiff  demanda 
judgment  against  the  said  defendants,  and  that  they  may  be 
adjudged  to  surrender  the  possession  of  the  said  real  estate  to  bun 


FORMa  779 

ihe  said  plaintiff,  and  to  pay  to  him  the  said  plaintiff,  damages  for 
the  unlawful  withholding  of  the  same,  to  the  sum  of  $  ,  and 

likewise  the  costs  of  this  aotion.  And  the  said  plaintiff  also  de- 
mands a  further  judgment  against  the  said  CD.,  for  the  said  sum 
of  $  and  interest  thereon^  from  the  day  of. 


XXIII. 
COMPLAINT 

IN  FORECLOSURE. 

N.  6. — Adapted  to  the  case  of  complaint  by  a  company,  as* 
signees  of  a  mortgage  ;  the  default  of  the  defendant  to  keep  up 
an  Insurance  under  covenant,  being  likewise  embraced. 

Court. 


The  Company.         Assignees  of  Mortgage. 

against  I 

A.  B.,  and  C.  D.  his  Wife    /      Oumer  and  Doweress, 


E.  F.,  and  G.  H. 


Subsequent  Incumbrancers. 


The  complaint  of  the  above-named  plaintiffs  respectfully  shows  to 
this  court  upon  their  information  and  belief.  That  the  defendant,  A. 
B.,  for  the  purpose  of  securing  the  payment  to  oneS.  M.,  of  the 
sum  of  with  interest  thereon,  on  or  about  the  day 

of  one  thousand  eight  hundred  and  ,  executed  and  deliv- 

ered to  the  said  S.  M.,  a  bond  bearing  date  on  that  day,  sealed  with 
bis  seal,  whereby  he  bound  himself  in  the  penalty  of  $ 
upon  condition,  that  the  same  should  be  void,  if  the  said  de- 
fendant should  pay  to  the  said  S.  M.,  the  said  sum  of  money 
first  above  mentioned,  as  follows :  [  State  terms  of  condition  of 
bond  in  full,]  and,  as  collateral  security  for  the  payment  of  the 
said  indebtedness,  the  said  defendants  A.  B.,  and  C.  D.,  his  wife, 
on  the  same  day,  executed,  duly  acknowledged,  and  delivered  to 
the  said  S.  M.,  a  mortgage,  whereby  they  granted,  bargained  and  sold 
to  the  said  S.  M.,  his  heirs  and  assignees,  the  following  described  pre- 
mises with  the  appurtenances  thereto,  that  is  to  say,  [copy  in 
description  from  mortgage,]  with  the  same  condition  as  the  said 
bond ;  and,  in  case  of  default  in  the  payment  of  the  said  sum  of 
money,  or  any  part  thereof,  the  said  S.  M.,  his  executors,  adminis- 
trators, or  assigns,  were  empowered  to  sell  the  said  mortgaged 
premises  in  due  form  of  law,  and  out  of  the  moneys  arising  from  the 


780  FOBMa 

* 

sale^  to  pay  the  said  Bnm  of  money  and  interest,  with  the  costs  and 
expenses  of  the  proceedings  therenpon,  the  surplos  to  be  returned 
to  the  mortigagor  A.  B.,  his  executors,  administrators,  or  assigns, 
as  therein  mentioned ;  and  the  said  mortgage  also  contained  a  cove- 
nant, that  the  parties  of  the  first  part,  meaning  the  said  A.  B.,  and 
C.  D.  his  wife,  should  keep  the  buildings  erected  and  to  be  erect- 
ed upon  the  said  premises,  insured  against  loss  or  damage  by  fire, 
by  insurers,  and  in  an  amount  approved  by  the  said  party  thereto 
of  the  second  part,  meaning  the  said  S.  M.,  his  executors,  adminis- 
trators or  assigns,  and  in  default  thereof,  it  should  be  lawful  to 
and  for  the  said  party  of  the  second  part,  meaning  the  said  S.  M., 
or  his  executors,  administrators,  or  assigns,  to  effect  such  insur- 
ance, and  the  premium  or  premi  ums  paid  for  effecting  the  same, 
should  be  a  lien  on  the  said  mortgaged  premises,  added  to  the 
amount  of  the  said  bond  and  obligation  secured  thereby,  and  pay- 
able on  demand,  with  interest  at  the  rato  of  seven  per  centum  per 
annum.  And  the  plaintifEi  further  show,  that  the  said  mortgage 
was  duly  recorded  in  the  office  of  the  clerk  of  the  said  county 
of  y  on  the  day  of  one  thousand  eight  hun- 

dred and  in  liber  of  mortgages,  page       .  And  the  plain- 

tifis  further  show,  that  by  indenture  of  assignment,  bearing  date 
the  day  of  in  the  year  the  said  bend  or  obligation, 

and  also  the  said  mortgage,  together  with  the  principal  sum  or 
sums  of  money,  and  interest  secured  thereby,  and  the  premises  com- 
prised therein  respectively,  were  duly  assigned  by  the  said  S.  M. 
unto,  and  the  same  are  now  vested  in  the  plaintifEs,  their  successors 
and  assigns. 

And  the  plaintiffs  further  show,  that  the  said  assignment  was  duly 
recorded  in  the  office  of  the  clerk  of  the   said  county  of  on 

the  day  of  one  thousand  eight  hundred  and  in  liber 

of  mortgages,  page        .    And  the  said  plaintiffis  further  show 
that  the  said  defendants  have  failed  to  comply  with  the  condition  of 
the  said  bond  and  mortgage,  by  omitting  to  pay  the  sum  of 
the  principal  sum  secured  thereby,  (or,  ^^  the  sum  of  being 

half  yearly  payments  of  the  interest  secured  thereby,  whereon 
the  said  principal  sum  of  $  became  due  and  payable,  by  virtue  of 

the  aforesaid  condition,"  if  the  default  be  of  that  nature)  which 
became  due  to  them  the  said  plaintiffs,  on  the  day  of 

one  thou3and  eight  hundred  and  ,  and  there  is  now  justly  due 

to  the  plaintiffs  upon  the  said  bond  and  mortgage,  the  sum  of 
with  interest  thereon  from  the  day  ;  (and  likewbe  the 

further  sum  of  $  ,  now  due  in  respect  of  insurance  of  the  said 

premises,  with  interest  thereon,  from  the  day  of  as  here- 
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inafter  stated.  And  ibe  plainti&  farther  sbow,  that  the  said  A. 
B.,  and  G.  D.  his  wife,  have  not  since  the  day  of  kept 

the  said  buildings  insnred,  nor  assigned  to  said  plaintiffs  the  poli- 
cies therefor,  pursuant  to  the  covenant  before  mentioned  ;  that 
the  said  plaintiff  have  thereupon  been  compelled  to  effect  such 
insurance,  and  have  paid  for  the  same  the  sum  of  $  ,  which, 

with  interest  thereon  as  aforesaid,  since  the  day  last  memtioned,  is 
a  lien  on  the  said  mortgaged  premises,  in  addition  to  the  amount  of 
the  said  bond  or  obligation.)  And  the  plaintiffs  farther  show,  that 
no  proceedings  have  been  had  at  law  or  otherwise,  to  their  knowledge 
or  belief,  for  the  reooyery  of  the  said  sum  secured  by  the  said  bond 
and  mortgage,  or  any  part  thereof. 

And  the  plaintifib  farther  show,  that  they  are  informed  and  be- 
lieve that  E.  F.  and  G.  H.  have,  or  claim  to  have  some  interest  in, 
or  lien  upon  the  said  mortgaged  premises  or  some  part  thereof, 
which  interest  or  lien,  if  any,  has  accrued  subsequently  to  the  lien  of 
the  said  mortgage.  If  necessary,  state  any  particulars  in  respect  to 
subsequent  liens  claimed.  See,  in  particular,  cases  cited  at  pages 
214  and  215. 

The  plaintiffis  therefore  demand  that  the  defendants,  A.  B.,  and 
G.  D.  his  wife,  E.  F.  and  G.  H.,  and  all  persons  claiming  under 
them,  or  any  or  either  of  them,  subsequent  to  the  commencement  of 
this  action,  may  be  barred  and  foreclosed  of  all  right,  claim,  Hen 
and  equity  of  redemption  in  the  said  mortgaged  premises  ;  that  the 
said  premises  may  be  decreed  to  be  sold  according  to  law  ;  that  the 
moneys  arising  from  the  sale  may  be  brought  into  court ;  that  the 
plaintiffs  may  be  paid  the  amount  due  on  the  said  bond  or  mortgage, 
(or  otherwise  as  aforesaid,)  with  interest  to  the  time  of  such  payment, 
and  the  costs  and  expenses  of  this  action,  so  far  as  the  amount  of 
such  moneys,  properly  applicable  thereto,  will  pay  the  same ;  and 
that  the  defendant,  A.  B.,  may  be  adjudged  to  pay  the  deficiency 
which  may  remain,  after  applying  all  of  said  moneys  so  appli- 
cable thereto ;  and  that  the  plaintiff  may  have  such  other  or  further 
relief,  or  both,  in  the  premises,  as  shall  be  just  and  equitable. 

[Usual  signature  and  Verification.] 

N.  B. — If  the  complaint  be  simply  one  by  mortgagee  against  mort- 
gagor, or  if  no  default  as  to  the  insurance  have  been  committed,  the 
foregoing  form  will  be  easily  altered,  by  omitting  the  corresponding 
allegations. 


COMPLAINT 

IN  PARTITION. 
Title  of  oanae. 

The  complaint  of  the  abore-named  plaiatiff  rcspectfnllj  shows  to 
this  court. 

[State  the  effect  of  the  inBtrnment  or  instnimeDts,  luider  which  tha 
tenancy  in  common  has  been  created,  and  any  other  circnmstances, 
if  any,  which  may  be  necessary,  in  order  to  ahow  the  exact  interests 
of  the  different  parties  to  the  suit,  therein.] 

That  he,  the  said  plaintiff,  is  advised,  and  respectfully  Insists  that 
under  the  circnmstanceB,  and  by  virtne  of  the  (deeds  and  instm- 
ments,  or  otherwise  as  the  case  may  be)  herein  before  set  forth,  he  be- 
came, and  is  now  seized  as  tenant  in  common  with  the  said  defendants, 
of  an  estate,  in  fee  simple,  (or  otherwise  as  the  case  may  be,)  in 
[describe  premises  in  fnll.] 

That  he,  the  said  plaintiff,  is  desirous  that  the  said  hereb- 

before  described,  should  be  divided  by  and  between  him  and  the  said 
defendants,  according  to  their  respective  rights  and  interests  therein, 
and  that  the  interest  of  him  the  said  plaintiff  therein,  should  be  set  off 
and  assigned  to  him  in  severalty,  or  that,  in  case  snch  actual  parti- 
tion cannot  be  had,  that  the  said  premises  should  be  sold,  and  the 
proceeds  thereof  divided  amongst  the  said  parties  to  this  action,  ac- 
cording to  their  respective  interests  therein. 

[If  any  special  relief  be  sought  against  any  parties,  insert  special 
allegations,  necessary  to  show  the  plaintiff's  title  thereto-] 

The  said  plaintiff  therefore  prays,  that  the  rights  and  interests  of 
him  tiie  said  plaintiff,  and  of  the  other  parties  to  this  action,  in  the 
premises  hereinbefore  described,  as  hereinbefore  set  forth,  or  as 
they  may  hereafter  appear,  may  be  settled  and  determined  by  this 
honorable  court,  and  that  an  actual  partition  and  division  of  the 
premises  aforesaid  may  bo  made  according  to  law,  and  the  course 
and  practice  of  this  court,  between  the  plaintiff  and  the  said  de- 
fendants, or,  if  such  actual  partition  cannot  he  made  withoat  material 
iqjnry,  then,  that  the  said  premisea  may  be  decreed  to  be  sold  under 
the  direction  of  this  conrt,  and  tho  proceeds  of  the  pale,  after  pay- 
ment of  the  eoats  and  charges  of  this  suit,  divided  among  the  parties 
to  this  suit,  according  to  their  respective  rights  and  interests ;  and  to 
that  end,  that  the  tights  and  interests  of  the  siud  defendants  as  well 
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as  the  said  plainti&y  may  be  ascertained  and  declared,  or  that  he  tl 
said  plaintiff  may  have  such  farther  or  other  relief  and  judgment 
the  premises  as  may  be  proper. 

A.  B. 

Plaintifs  Atfy. 
[  Verification  as  ustial,] 


XXV. 


NOTICE  OF  APPEARANCE  BY  DEFENDANT, 

AND  DEMAND  OF  COPY  COMPLAINT. 

F.  page  228. 

Title,  &c. 

Sir, 

Please  take  notice  that  I  appear  for  the  defendant  in  this  action 

and  demand  a  copy  of  the  complaint  therein,  to  be  serred  upon  m 

at  my  office  Ko.  street,  in  the  city  of 

To  )  Yours, 

C.  D.  }  A.  B. 

Plaintiff's  AW y,    )  Defendants  AttY 

If  notice  of  appearance  only  be  given,  substitute  for  last  clause 
and  I  request  that  all  papers  therein  be  served  upon  me  at        &q. 


XXVI. 
NOTICE  OF  MOTION 

TO  DISMISS,  FOR  NON-SERVICE  OF  COPY  COMPLAINT. 

V.page  225. 

Title  and  formal  notice ;  as  in  general  form  No.  X. 

That  the  complaint  of  the  plaintiff  in  this  action  be  dismissed  with 
costs,  no  copy  of  such  complaint  having  been  served  upon  the  at- 
torney for  the  defendant,  though  duly  required. 

To  be  supported  by  affidavit. — V.  page  225. 


xxvn. 

DEMAND 

OF  COPV  ACCOUNT. 
Y,  page  226, 


Title,  &c. 


Tkke  notice  that  I  hereby  demutd  a  oopj  of  the  icoooit  »• 
ferred  to  in  the  complunt  ia  this  action,  duljr  Terified,  in  pomiuse 
of  tha  provisions  of  see.  158,  of  the  Code  of  Prooedare. 
[Signature,  &o.] 

Where  bill  of  portionlara  required,  demand  an  account  ia  writiig 
of  the  putJcaUTs  of  the  plaintiffs  demand  on  which  this  action  ii 
brought.  If  demand  be  made  on  behalf  of  the  plaintiff  for  pw 
ticolars  of  a  set-off  claimed  by  defendant,  alter  aocordingly. 

In  the  BBoond,  state  as  follovH:  *'  An  account  in  writing  of  Iht 
partioalars  of  the  defendant's  demand,  in  respect  whereof  a  coimter- 
clum  is  made  by  him,  in  opposition  to  the  pluntifPs  demand  in  n- 
spoot  of  which  this  action  is  brought. 


xxvn.  A. 

DEMAND 

THAT  TRIAL  BE  HAD  IN  PROPER  COUNTY. 

V.pa^  034. 

Titie,  &c., 
Sir, 
I  hereby  demand  that  the  trial  of  this  action  be  had  in  tb« 
litoper  county.  Yours,  &e. 

[Signature  and  address,  as  befon.] 

NOTICE  OF  MOTION 

Cfrounded  therem. 

Tide  and  formal  notice  of -motion,  v.  No.  X.,  grounded  "  npon  tb 

complaint  in  tiiis  action,  and  iipon  the  affidavit,  a  copy  of  which  ii 
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served  herewith,'*  that  this  action  be  tried  in  the  proper  county,  to 
wit,  in  the  county  of  ,  and  not  in  the  connty  of  ,  the 

connty  designated  in  the  complaint. 

N.  B. — An  affidavit  should  accompany  this  notice,  proving  that 
the  county  named  by  the  plaintiff  is  not,  and  that  that  proposed  to 
be  substituted  is,  a  proper  county. —  F.  Code,  as.  125  and  126. 


xxvin. 

DEMURRER, 

GENERAL   FORM. 

r.  page  248. 

Title,  &c. 

The  demurs  to  the  of  the  in  this  action,*  (or, 

to  the  cause  of  action  alleged  in  the  complaint ;  or,  to  the 

ground  of  defence  alleged  in  the  answer  of  the  said  defend- 
ant; or,  to  the  ground  of  reply,  alleged  in  the  reply,)  and 
specifies  for  grounds  of  objection  thereto,  the  causes  following : 

First, 

For  that  it  appears  upon  the  face  of  the  said  that,  &o. 

[State  general  ground  of  demurrer,  in  the  exact  wording  of  one  of 
the  subdiidsions  of  sec.  144,  of  the  Code.] 

Second, 
For  that  the  said  does  not  state,  Ac,  (or  otherwise,  as  the 

case  may  be.) 

[State  every  specific'objection  taken  to  the  pleading,  or  part  of  the 
pleading  demurred  to,  making  a  firesh  head  for  each  fresh  ground  of 
objection.] — V.  page  253. 

*  N.  K  !■  MMB  of  demurrer  to  aoswer,  or  demuner  Jto  reply,  add  here  tlie 
wordB,  "for  the  insaffideiicy  thereof" 


XXIX. 
DEMURRER 

BY    ANSWER. 

F.  page  262. 

Allege  facts,  showing  existence  of  ol>jection  for  which  demurrer 
would  haye  lain,  had  same  been  apparent  tipon  the  face  of  the  com- 
plaint. 

Then  add : 

51 


And  the  aud  defendant,  under  the  mrcnmstancei  aforesiid,  demon 
and  objects  to  the  complaint  in  this  action  for  that,  [state  ground  of 
demurrer,  in  words  of  seo.  H4,l  and  he  hereby  olaimB  all  such  ben- 
efit of  objection  or  exception  on  the  above  gronndB,  as  he  would  have 
been  entitled  nnto,  in  case  the  facta  and  circnmstancea  aforesaid  had 
appeared  npon  the  face  of  the  said  complaint,  and  he,  the  sud  de- 
fendant, had  separately  demurred  thereto. 


MOTIONS 

IN  RESPECT  OF  REDUNDANCY,  OR  UNCERTAINTY. 
Title  and  notice,  &o.,  as  in  No.  X. 

FOE   REDDKDAKCT. 

That  the  portions  of  the  of  the  in  this  action,  herein- 

^er  specified,  to  wit,  from  the  word  in  tiie  line  of 

the  page  of  snob  to  the  word  in  the  line 

of  the  page  thereof,  and  also  from,  &c.,  (and  so  on,  giving  an 

exact  specification  of  the  portions  objected  to,)  may  be  striken  oat  rf 
the  said  as  irrrelevant  and  redundant;  and  that  the  said 

may  be  ordered  to  pay  the  costs  of  this  motion,  or  for  such  farther 
01  other  order  or  relief  as  may  be  just. 


That  the  may  be  required  and  ordered  to  mate  his 

in  this  action  definite  and  oertais,  so  that  the  precise 

nature  of  the  charge  (or  defence)  therein  may  be  apparent  thereby ; 

and,  also,  that  the  sud  may  be  ordered  to  pay  the  costs  of 

this  motion  ;  Oi  for  such  farther  or  otiier  order  or  relief  as  may  be 


TO  STRIKE  OUT  ANSWER  AS  SHAM, 
r.  pasft  278. 

Title  and  notice  as  in  No.  X. 

That  the  answer  of  the  defendant,  in  this  action,  may  b«  stricken 
out  as  sham  and  iirelevant,  and  that  the  said  defendant  vomj  ba  or- 


dered  to  pay  the  costs  of  this  application,  or  for  such  further  or  othex 
order  or  relief  as  may  be  just. 

N.  B. — If  only  a  portion  of  the  answer  be  sought  to  be  stricken 
ont,  specify  that  portion,  as  in  last  form,  or  as  follows,  yiz. :  That  the 
defence  of  the  said  defendant,  so  far  as  the  same  is  contained  in,  <fec., 
[specify  as  above.] 

The  above  notice  may  easily  be  adapted  to  the  case  of  an  objec- 
tionable demurrer  or  reply. 


xxxn. 

APPLICATION 

FOR  JUDGMENT,  ON  FRIVOLOUS  PLEADING. 

F.  page  283. 

Tide,  &c. 

Please  take  notice,  that  I  shall  apply  to  a  judge  of  this  court,  at 
their  chambers,  &c.,  (as  in  No.  X.,)  or,  to  the  Honorable  one 

of  the  judges  of  this  court,  at  &c.,  or,  to  a  judge  of  this  court,  at  a 
special  Term  thereof,  to  be  holden,  4^c. 

N.  B. — Notice  need  only  be  for  five  days. 

That  the  answer  of  the  defendant,  in  this  action,  may  be  declared 
to  be  frivolous,  and  that  judgment  may  be  given  for  the  plaintiff  oa 
such  answer,  or  for  such  other  judgment,  order,  or  relief,  as  may  be 
just. 

N.  B. — It  will  be  easy  to  adapt  this  form  to  an  application  on  a 
frivolous  demurrer  or  reply. 


xxxm. 

MOTION 

FOR  JUDGMENT,  FOR  WANT  OF  A  REPLY. 

Page  296. 

Title  and  Notice,  <fec.,  as  in  No.  X.,  (grounded  upon  answer  of  the 
defendant,  and  affidavit  of  service,  and  of  non-receipt  of  reply :) 

That  such  judgment  may  be  given  for  the  defendant,  as  he  is  entitled 
unto,  upon  the  statement  of  new  matter  constituting  a  counter-claim 
in  his,  the  said  defendant's,  answer  contained,  and  whereto  the  plain- 
tiff has  failed  to  reply  or  demur  within  the  time  prescribed  by  law ; 
or  for  such  farther  or  other  judgment,  order,  or  relief,  as  may  be  jwt« 


788  FORMS. 

XXXIV. 
PROCEEDINGS 

TO  CONTINUE  OR  REVIVE  ABATED  SUIT. 

Page  299. 


PETITION. 
Title,  &o.. 

To  the  court  of  &o. 

The  petition  of  the  above-named  plaintiff,  respectfoUj  showeth, 

That,  Ac. 

[State  facts  and  circumstances  showing  abatement,  and  the  exact 
parties  against  whom  a  continuance  is  sought,  and  the  interests  of 
such  parties.] 

And  your  petitioner  further  shows,  that  before  any  further  pro- 
ceedings can  be  had  in  this  action,  it  is,  as  he  is  advised,  necessary 
that  the  same  should  be  continued  against  the  above-named  A.  B.  C. 
D.,  &c. 

Your  petitioner,  therefore,  prays  that  this  action  may,  by  an  order 
of  this  court,  be  allowed  to  be  continued  against  the  said  A.  B.  C. 
D.,  &c. ;  and  that  such  of  them  as  are  not  now  parties  to  this  action, 
may  be  made  parties  thereto ;  *or  that  he  may  have  such  other  relief 
as  may  be  proper. 

And  your  petitioner  will  ever  pray,  &c. 

Y Z . 

N.  B. — ^The  petition,  when  signed,  to  be  verified  by  the  petitioner, 
according  to  the  first  form  of  verification,  pre^ously  given  in  No. 
VII. 


NOTICE  OF  MOTION. 
Tide,  Notice,  &c.,  as  in  No.  X.,  grounded  upon  '^  the  petition,  of 
which  a  copy  is  herewith  served  upon  you." 

Notice  in  the  exact  terms  of  the  prayer  of  the  petition,  down  to,* 
adding,  or  for  such  other  or  further  order  or  relief  as  may  be  just 

N.  B. — ^The  service  of  the  foregoing  papers  must  be  personal,  upon 
every  party  sought  to  be  brought  in. 


ORDER  THEREUPON. 
N.  B. — The  form  here  given  embraces  the  case  of  revivor  against 
the  widow«  heirs,  and  personal  representatives  of  a  deceased  de- 
fendant. 
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Title,  &e. 

On  reading  and  filing  petition,  and  notice  of  motion  to  continue 
this  cause  against  the  heirs  at  law  and  personal  representatives  of 
the  above-named  A.  B.,  (the  said  A.  B.  having,  since  the  commence- 
ment of  this  action,  departed  this  life,)  together  with  dne  proof  of 
service  of  said  petition,  and  notice  of  motion,  on  C.  D.  and  R.  S., 
administrators  of  said  A.  B. ;  and  on  C.  D.,  E.  F.,  and  0.  P.,  the 
only  heirs  at  law,  and  children  of  said  A.  B. ;  and  on  G.  B.,  wife 
of  said  A.  B. ;  and  on  motion  of  K.  L.,  of  counsel  for  plaintiff; 
It  is  ordered,  that  the  above  cause  be,  and  the  same  is  hereby  con- 
tinued and  revived  against  the  said  E.  F.  and  O.  P.,  as  heirs  at 
law  as  aforesaid ;  against  the  said  C.  D.,  as  heir  at  law  and  admin- 
istrator as  aforesaid;  against  the  said  G.  B.,  as  interested  in  an  in- 
choate right  or  possibility  of  dower  in  the  share  of  her  said  husband, 
the  said  A.  B.,  deceased ;  and  against  the  said  R.  S.,  as  administrator 
as  aforesaid ;  and  that  such  of  them  as  are  not  now  parties  to  this 
action,  may  be  made  parties  thereto ;  and  that  the  costs  of  this  mo- 
tion be  costs  in  the  cause. 


PROCEEDINGS 

ON  MOTION  FOR  A  REFERENCE 

7.  Page  SU. 


NOTICE  OP  MOTION. 

Title  and  notice,  &c.,  as  in  No.  X. 
grounded  ''  on  the  affidavit  a  copy  whereof  is  herewith  served." 

That  this  cause,  and  the  whole  of  the  issues  joined  therein,  whether 
of  law  or  of  fact,  may  be  referred  to  a  referee  or  referees,  to  be 
appointed  pursuant  to  the  statute  in  that  case  made  and  provided, 
to  bear  and  decide  the  same. 


AFFIDAVIT. 

Usual  title  and  commencement. 

That  on  or  as  of  the  day  of  an  issue  of  fact  was 

joined  in  this  action.    That  the  trial  of  the  issue  so  joined,  requires 


the  examination  of  a  long  aocount,  and  doea  not  involve  or  require 
the  decision  of  any  difficult  question  of  law,  as  this  deponent  is  advised 
(by  C.  D.  of  Esq,  his  ooucsel  in  this  action)  and  verily  believee.' 

That  this  deponent  (if  made  by  party  ;  if  not,  then,  that  the  aboT* 
named  )  is  desirotiH  that  this  cause  and  the  ibsuo  so  joined 

therein  aa  aforesaid,  should  be  referred  to  &  referee  or  referees  t» 
boar  and  decide  the  same,  pursuant  to  tbo  statute  in  that  case  m^ta 
and  provided,  and  that,  [state  names  and  description  of  referee^j 
or  any  one  or  more  of  them,  should  be  appointed  the  referees  or 
referee  for  that  pnrpose. 


XXXVI. 

PROCEEDINGS 

ON  APPLICATION  FOR  CHANGE  OF  VENUE,  AFTER  ISSU* 

JOINED. 

V.  Page  319. 

NOTICE  OF  MOTION.  ' 

Title  and  notice,  ic,  as  in  No.  X. 
gronnded  "  on  tbo  affidavit,  a  copy  whereof  is  herewith  served,  and 
upon  the  pleadings  in  this  cause.'' 

That  the  place  of  trial  of  this  cause  may  be  changed  from  the 
county  of  to  tbo  county  of  ,  or  for  such  farther  or  other 

order  as  may  be  just. 


AFFIDAVIT  ON  MOTION. 
Title,  (kc. 

County  of  89. 

E.  F.,  the  above-named  defendant,  beingdnly  sworn,  deposes  ■ 
says,  that  the  above-entitled  action  is  brought  by  the  plaintiff  agaimt  I 
the  defendant  for  &c.,  [state  particulars  of  action.]     That  the  a&>  1 
swer  thereto,  [state  particulars  of  defence.]     That  the  plaintiff,  in  Us  J 
reply,  [state  particulars  of  reply,  if  any.]     And  this  deponent  fw 
ther  says,  that,  aa  be  is  informed  and  believes,  there  are  tinlj 
issues  to  be  tried  in  this  cause,  [state  nature  of  issues.]     And  dej 
nont  further  says,  that,  [state  faota  on  which  the  application  to  chw 
is  grounded,]  took  place  in  the  county  of  ,  and  that  both  dMB 
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eause  of  this  aetion  and  tlie  defence  thereof  arose  in  the  said  connty 
of  ,  [vary  if  necessary,]  but  that  the  place  of  trial  thereof,  by 

the  complaint  has  been  laid  in  the  county  of  ,  [if  any  facts  as  to 

the  residence  of  the  parties  bear  upon  the  application^  state  them.] 
That  issue  was  joined  in  this  action,  on  the  day  of  now 

last  past.  Deponent  further  says  that  he  has  a  good  and  valid  de- 
fence on  the  merits  in  this  cause,  as  ho  is  advised  by  his  counsel 
hereinafter  mentioned,  and  verily  believes^  and  that,  [state  names,] 
who  reside  at,  [state  places  of  residence  respectively,]  and  each  and 
every  of  them,  are  material  witnesses  for  this  deponent,  in  order  to 
his  defence  in  this  cause,  as  he  is  advised  by  his  said  counsel,  and 
verily  believes.  That  said  [state  the  occupation  of  the  witnesses  or 
any  other  circumstances  to  show  the  materiality  of  their  testimony, 
and  the  inconvenience  of  their  attendence  elsewhere.]  Deponent 
further  says  that,  in  his  belief,  many,  if  not  all  of  the  witnesses  for 
the  plaintiff,  reside  in  said  city  of  ,  as  the  whole  contest  herein 

related  to  facts  occurring  in  said  city  of  ,  (or  otherwise  accord- 

ing to  circumstances,)  and  that  the  same  action  cannot  be  tried  at 
without  great  inconvenience  and  expense.    Deponent  further 
says,  that  A.  B.,  who  resides  at  street  in  the  city  of  ,  is 

his  counsel  in  this  cause,  and  that  he  has  fully  and  fairly  stated  the 
case  in  this  action  to  his  said  counsel,  and  disclosed  to  him  the  facts 
which  he  expects  to  prove  by  each  and  every  of  the  aforesaid  wit- 
nesses, and  he  saith  that  he  cannot  proceed  safely  to  the  trial  of  this 
cause,  without  the  benefit  of  the  testimony  of  each  and  every  of  the 
aforesaid  witnesses,  as  he  is  advised  by  his  said  counsel,  and  verily 
believes  to  be  true.     And  further,  this  deponent  saith  not. 


Sworn  to  before  me,  this  }     -p  -p 
day  of  186      J     ^•*- 


G.  H. 

Commissioner  of  Deeds. 

N.B. — Of  course  the  foregoing  must  be  modified  according  to  cir- 
oumstances.  The  affidavit  may  be  made  by  another  party — mutatis 
mutandis — if  one  from  the  defendant  cannot  be  procured. 


ORDER  TO  CHANGE  VENUE. 
Tide,  &c.. 

On  reading  and  filing  the  affidavit  of  E.  F.  and  on  the  pleadings  in 
this  cause,  and  after  hearing  A.  B.  Esq.,  of  counsel  for  the  defendant, 
and  G.  H.,  Esq.,  of  counsel  for  the  plaintiff,  it  is  ordered  that 
the  place  of  trial  of  this  action  be,  and  the  same  hereby  is  changed 
from  the  county  of  to  the  county  of 

Dated,  &c. 


xxxvn, 

NOTICE 

OF    TRIAL. 
V.  page  83S. 

NOTICE  OF  TRIAL  BY  PLAIHTIFF. 

Name  of  court. 
Title  of  OMtee. 

Pleue  take  notice  that  tbe  iBsne  of  in  this  action  will  6» 

krongbt  to  trial,  and  an  inquest  taken  therein,  at  a  circuit  conrt  to  Ike 
holdeti  in  and  for  the  oonntj  of  at  in  the  said  connt^, 

(or  at  a  special,  er,  at  a  trial  term,  as  the  case  may  be,  of  this  ooort, 
t0  be  holden  at,  &o.,  as  above,)  on  the  day  of  next,  (or  in- 

stant,) at  o'okiok  in  the  forenoon  of  that  day. 

Dated  the  day  of  185 

To  C.  D.  and  F.  Esqra.,  A.  B., 

Attomitt/or  DtftndtmU.  AHomeyfor  Ftainti^. 

Make  two  copies,  and  wBere  admiBsion  can  be  obtained,  endorse  on 
tiie  copy  to  be  retMned, ''(date)  Dne  Bcrme  of  the  within  notioe 
u  admitted,"  or  admission  to  that  effect,  and  obtain  s^atnre  of 
defendant's  attorney  thereto.  Ifthis  be  no  practicable,  retun  eopj 
at  all  erenta,  and  endorse  proof  of  serrice. 

The  converse  fbrm  of  the  above,  to  be  used  on  behalf  of  the  de- 
fendant, striking  out  the  words, ''  and  an  inquest  taken  therein." 
To  be  strictly  acrrect,  those  words  onght  also  to  be  stricken  out  in  a 
plun tiff's  notice,  when  an  affidavit  of  merits  has  been  duly  filed  by 
the  defendant,  thongh  this  is  rarely  done. 

Printed  blanks  of  this  form  are  in  constant  use,  and,  unless  they 
vary  essentially  from  the  above,  may  be  safely  adopted. 

XXXVHI. 

NOTICE  OF  ARGtJMENT 

FOR  GENERAL  TERM. 
SabstanMally  the  same  as  the  foregoing,  and  snbject  to  the  same 
sbservationa.    Thetallowing  ia  an  nsnal  form  : 

Namt  ofcowrl,  a»d  title  of  caiut. 
Sib, 

Please  to  take  notioe,  that  the  in  the  above-entitled  cause, 

will  be  brought  on  for  argnment  befora  the  jtutices  of  this  HononUfr 
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Conriy  at  a  General  Term  ihereof,  to  be  holden  at  the  in  the 

eity  of  on  the  day  of  at  the  opening  of  the  Court 

on  that  day,  or  as  soon  thereafter  as  Connsel  can  be  heard. 
[Date  and  signature  as  in  last.] 

Bat,  as  before  stated,  any  analogous  printed  form,  embracing  all  the 
foregoing  particulars,  may  be  used. 

In  the  court  of  appeals,  use  form  in  substantial  accordance  with  the 
last,  but  headed  as  follows : 

In  the  court  of  appeals,  on  appeal  from  the  judicial  district, 

(essential.) 

The  notice  to  be,  that  the  appeal  in  this  case  will  be  brought  on  for 
argument  before  the  justices  of  this  court,  at  a  term  thereof,  ap- 
pointed to  be  held  at  the  Capitol  of  the  City  of  Albany,  &o:,  as  in 
last.  The  signatures  and  address,  to  be  of  attomies  for  '^  appellant" 
and  '^  respondent.'' 


XXXIX. 
AFFIDAVIT 

OF    MERITS. 

Title,  <feo. 

County  of  ss.  A.  B.  of  the  defendant 

in  the  above-entitled  cause,  being  duly  sworn,  doth  depose  and  say, 
that  he  has  fully  and  fairly  stated  the  case  in  the  aboye  cause  to  C.  D. 
his  counsel,  who  resides  at  No.  street,  in  the  city  of  and 

that  he  has  a  good  and  substantial  defence,  on  the  merits,  to  the  whole 
of  the  plaintiff's  demand,  on  the  [state  nature  of  instrument,]  on  which 
this  action  is  brought,  as  he  is  advised  by  his  said  counsel,  and  verily 
believes  to  be  true. 
Sworn,  &o. 

[Signature  and  jurat  as  usual.] 

N.  B. — If  the  a£Eidavit  be  made  by  any  other  person  than  the  de- 
fendant himself,  state  at  the  outset  the  reasons  why  it  is  so  made,  and 
introduce  allegations  to  show  that  the  deponent  has  full  knowledge 
of  the  matters  in  question.  See  heretofore,  under  the  head  of  Ve- 
rification. 


XL. 

PROCEEDINGS 

TO  COMPEL  DISCOVERT  OF  PAPERS. 
V.  pagt  348. 

PETITION  BY  PARTY,  TO  ENABLE  HIM  TO  PLEAD. 
Title  and  address  of  coart,  kt.,  as  id  No.  VII. 
The  petition  of  C.  D.  the  above  named 

That  this  action  ia  brought  &o.,  [state  nature  of  action]  and  tliftt 
[state  stage  at  which  proceedings  are  arrived.] 

That  various  books,  papers  or  doi^uments,  containing  evidence  re- 
lating to  the  merits  of  said  action,  {or  of  the  defunoe  of  jour  petitioner 
in  Baid  action,)  and,  in  particalar,  the  hooks,  papers,  and  documents, 
hereinafter  specified,  to  wit,  [desoribo  those  required  to  be  pro- 
dnced]  are  in  the  possession  or  under  the  control  of  A.  B.,  tbo 
abovenamcd,  and  that  the  prodaction  and  discovery  thereof  ia  neces- 
sary to  enable  your  petitioner  (o  ('■  frame  his  complaint  in  the  said 
action,"  or,  "  to  answer  the  complaint  of  the  plainliffin  this  action," 
or,  "  to  frame  his  reply  to  the  answer  of  the  said  defendant,"  as  tbe 
eue  may  be). 

Your  petitioner  therefore  prap,  that  the  said  A.  B.,  may  be 
ordered  to  produce  and  discover  to  your  petitioner,  the  afore- 
said  books,  papers,  and  documents,*  and  to  deliver  sworn  copies 
thereof  to  yonr  petitioner,  and  that  yonr  petitioner,  his  attor- 
neys agents  or  counsel,  may  be  at  liberty  to  inspect  and  penue 
tho  same  at  all  reasonable  times,  and  to  take  copies  thereof  or 
extracts  therefrom,  from  time  to  lime,  as  he  may  be  advised  ; 
if  papers  required  to  be  deposited,  substitute  as  follows  from  • 
and  to  deposit  the  same  with  tho  clerk  of  the  county  of 
{N.  B.  the  county  of  Venue)  (or,  "  with  the  clerk  of  this  court," 
if  in  a  local  jnrisdietion,)  and  that  your  petitioner.  Lis  attorneys, 
ha.,  as  in  last. 

PETITION  BY  PARTY,  TO  ENABLE  HIU  TO  PBEPAEE  FOB 
TRIAL. 
Substantially  the  same  as  the  last.     After  statement  of  nature  of 
action,  state  nature   of  defence,  and  continue,  "  aud  that  issue  was 


FORMa  ' ! 

joinecl  in  sttcli  action  on  ibe  day  ,  and  sncli  issue    I 

remains  undetermined  by  this  court.*' 

That  &c,,  [same  allegation  as  in  last,  down  to  the  words  ^^  proc  i 
tion  and  discovery  thereof/']  if  applicant  be  plaintiff,  continue, "  u  > 
the  trial  of  the  issues  joined  herein  as  aforesaid,  is  material  and  ne<  ! 
sary,  to  enable  your  petitioner  to  maintain  this  action ;"  or,  if  s 
applicant  be  defendant,  then  continue  after  word  thereof,  "  is  :  i 
terial  and  necessary  to  the  defence  of  your  petitioner  upon  the  t  i 
of  the  issue  joined  in  this  action  as  aforesaid." 

Pray  as  above,  adding  '^  and  so  as  to  enable  your  petitio  i 
to  use  the  same  upon  the  trial  of  the  issue  joined  in  this  actio: 
aforesaid,  in  such  manner  and  time,  and  under  such  terms  i  i 
restrictions  as  this  court  shall  prescribe  and  direct.'' 


VERIFICATION  AND  AFFIDAVIT. 

Use  general  form  of  verification  as  prescribed  in  No.  VII.    Ad< 
that  form  as  follows  :  ^  That  the  books,  papers,  and  writings,  whei 
discovery  is  thereby  sought,  are  not  in  the  possession  nor  under 
control  of  him  the  said  petitioner ;  that  he  the  said  petitioner,  is 
vised  by  his  counsel,  and  verily  believes  that  the  discovery  of 
books,  papers,  and  documents  mentioned  in  the  said  petition,  is  : 
cessary  to  enable  him  ^^  to  draw  his  ('  complaint,'  'answer  or  < 
murrer,*  or  *  reply,')  in  this  action,''  or,  '*to  prepare  for  the  trial 
this  action,"  as  the  case  may  be. 


NOTICE  OF  MOTION. 

Title,  notice,  <&c.,  as  in  No.  X. 

Grounded  "upon  the  petition,  of  which  a  copy  is  herewith  serv^i 
and  upon  the  pleadings  in  this  cause;''  [if  before  issue,  allege  r 
cording  to  the  then  state  of  the  action. 

That,  [frame  notice  in  exact  accordance  with  the  prayer  of  tl 
petition,]  adding, "  or  for  such  further  or  other  order  as  may  be  jusli 


ORDER  THEREUPON. 

Title,  commencement,  <&c.,  as  in  No.  XI. 

State  order  to  be  made  ^^  on  reading  and  filing  the  petition  her 
unto  annexed."    Order  as  follows : 

It  is  ordered  that  the  said  do  within  days  after  servii 

of  a  copy  of  this  order,  produce  &c.  Draw  order  in  exact  accordant 


witb  the  terms  of  the  petition  mutatis  mulandii,  nnless  alterations  ia 
those  terms  be  made  by  the  court.  If  a.  deposit  be  directed,  add 
''And  it  is  hereby  further  ordered,  that  such  deposit  shall  continue 
ontil  after  the  trial  of  the  issues  so  joined  herein,  as  aforesaid  ;"  or, 
"  until  the  EKpiration  of  ,  from  the  date  of  service  of  n  copy 

of  this  order,  as  aforesaid,"  or,  otherwise  as  may  bo  directed. 


FOR  EXAMINATION  OF  DEFENDANT. 
V.  page  356. 
Title,  &o. 

At  the  instance,  and  on  the  application  of  A.  B.,  the  aboTC- 
named  plaintiff,  I  do  hereby  order  and  require  C.  D.,  the  aboTe- 
named  defendant,  to  appear  before  me,  (or,  before  E.F.,  county  judge 
of  and  for  the  county  of  )  at  in  the  county  of  on 

the  day  of  at  the  hour  of  o'clock  in.    the 

noon,  then  and  there  to  he  examinod  in  this  aolion,  tt 
the  instance  of  the  said  A.  It.,  or  sboiT  cause  to  the  contrary.  And 
I  do  hereby  further  order  and  direct,  that  a  copy  of  this  order  be 
forthwith  served  upon  the  said  C.  D.  at  least  fire  days  before  the 
day  hereinbefore  named ;  and,  in  the  event  of  a  refusal  on  the  part 
of  the  said  C.  D.  to  attend  and  testify,  or  show  cause  as  herein- 
before directed,  then  the  said  A.  B.  is  to  be  at  liberty  to  apply  to 
this  court  for  an  order,  that  the  said  C.  D.  be  punished  for  a  con- 
tempt, and  that  his  answer  in  this  action  be  stricken  out,  and 
judgment  given  for  the  said  A.  B.  thereon,  according  to  the  statute 
in  that  case  made  and  provided. — V.  page  360- 


XLII. 
ORDER 

STAYING  PROCEEDINGS,  WITH  A  VIEW  TO  APPLICA- 
TION FOR  A  NEW  TRIAL. 


Title,  &c.,  and  commencement,  as  in  No.  XL 

That  the  entry  of  judgment,  and  all  other  proceedings  in  this  ac- 
tion, be  stayed,  until  after  the  exceptions  (or  case)  made  on  behaff 
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of  the  shall  liaye  been  setiled  and  filed.; 

or, 
until  days  after  the  motion  for  a  new  trial,  on  the  part  of 

the  (plaintiff,)  on  the  ease  made  by  him  in  this  action,  shall  have 
been  heard  and  decided,  in  its  order  npon  the  calendar  of  the 
Term  of  this  court. 


XLin. 

NOTICE 

OF  ADJUSTMENT  OF  COSTS. 

F.  page  439. 

Serve  copy  of  the  costs,  and  endorse  as  follows : 

Take  notice,  that  the  costs  of  the  in  this  action,  of  which 

the  within  is  a  copy,  will  be  settled,  and  the  amount  thereof  inserted 
in  the  entry  of  judgment  therein,  by  the  clerk  of  this  court,  at  his 
office  at  in  the  city  of  on  the  day  of 

instant,  at  o'clock        M. 

If  copy  be  not  served,  alter  notice  as  follows : 

That  the  sum  of  the  charges  for  costs  and  disbursements  of  the 
,  the  prevailing  party  in  this  action,  will  be  settled,  and  the 
amount  &o., — as  in  last. 


XLIV. 
JUDGMENT 

BY  DEFAULT,  FOtt  WANT  OF  ANSWER,  ON  MONEY 

DEMAND. 

F.  page  451. 


AFFIDAVIT  OF  NO  ANSWER. 

Title  of  cause  as  usual. 

County  of  ss. : 

A.  B.,  managing  clerk  to  C.  D.,  plaintiff's  attorney  in  this  action 
being  duly  sworn,  says  that  no  copy  of  an  answer  to  the  complaint 
in  this  action,  hereto  annexed,  has  been  received  by  the  said  CD., 
or  at  his  office,  No.  Street,  in  the  city  of 

[Signature  and  jurat,  as  usual.] 

N.  B. — If  made  by  attorney  himself,  alter  accordingly. 


STATEMENT  FOR  JUDGMENT  AND  POSTEA. 
N.  B.— Thifl  form  inoludefl  the  usual  oosli  and  affidavit  of  dis- 
bnrBementB. 


Tills  HS  usual,  &c. 
Amount  claimed 
Interest, 


Costa  by  Statute, 

Clerk  entering  Judgment, 

Affidavits.     N.  B.-ComplMut — serrioe, 

— no  answer — disburBements, 
TranaoTipts,  six  cents  each ;  filing, 

five  cents  each, 
Postage,        -         -         -         -         - 
Sheriff's  fees  on  execution,  69  cents, 

do        for  serrioe  of  complaint, 
(if  made,)       .... 


V.  hereafter,  under  the  head  of  Coate. 


•! 

» 

t 

1 

County  of 
A.  B.,  managing  clerk  to  C.  I>.,(ot,  C.  D.  of,  fee.,)  plaintiff^ 
attorney   in  the  abore  action,  being    duly  sworn,  says    that    the 
disbursements  above  mentioned,  have  been  made  in  this  action,  or 
will  be  necessarily  incurred  therein. 

[Usual  ugnatnre  and  jurat.] 


JUDGMENT. 
18  The  summons,  with  a  copy  of  the 

complaint  in  this  action,  having  been  dnly  served  on  E.  h\,  the 
defendant     on  the  day  of  18  and  no  copy 

of  an  answer  to  the  compliunt  haTing  been  aerTcd  on  the  plaintiff's 
attorney,  as  required  by  the  summons :  Now,  on  motion  of  C.  D., 
pluntiff's  attorney,  it  is  hereby  adjudged  that  G.  H.,  the  plaintiff, 
recover  of  E.  F.,  the  defendant,  the  sum  of  the  amoont 

claimed  and  interest,  with  costs  and  disbursements,  amoontiag 

in  the  whole  to 

Printed  forms  as  above,  or  to  the  above  effect,  are  generally  pro- 
curable }  their  correctness  should,  however,  be  looked  to  before 
unng  them. 


i 


9 
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XLV. 
NOTICE 

OF  ASSESSMENT  BY  CLERK,  ON  ENTRY  OF  JUDGMENT 

BY  DEFAULT. 

F.  Page  453. 

Tide,  &o. 

Take  notice,  that  the  amoant  whicb  the  plaintiff  ia  entitled  to  re- 
coyer  in  this  action,  will  be  assessed  and  ascertained  by  the  clerk  of 
this  court,  at  his  office,  at  ,  in  the  city  of  ,  on  the 

day  of  at  the  hour  of        ,  A.M. 

N.  B. — Necessary  where  complaint  is  not  sworn  to,  or  irregularly 
Termed. —  F.  pages  452,  463.    Fire  days'  notice. 


XLVI. 
NOTICE 

OF  APPLICATION  FOR  JUDGMENT  BY  DEFAULT. 

F.  Paffe  464, 

ntle,  <kc. 

Take  notice,  that  an  application  will  be  made  on  behalf  of  the 
plaintiff,  at  a  special  term  of  this  court,  to  be  holden  at  ,  in  the 
city  of  ,  on  the  day  of  ,  at         A.M.,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  the  relief  demanded  in  the 
complaint  in  this  action,  and  that  judgment  may  be  given  for  the 
plaintiff. 

N.  B. — ^The  foregoing  notice  most  be  for  eight  days  at  least ;  the 
application  may  also  be  made  at  a  circuit  court,  in  the  county  of 
▼enue. —  F.  page  454. 
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XLVn. 
PROCEEDINGS 

FOR  ENTRY  OB^  JUDGMENT  FOR  DAMAGES,  WITH  DI 
RECTIONS  FOR  ASSESSMENT  OF  DAMAGES  BY 

SHERIFF'S  JURY. 

F.  Page  459. 


PRELIMINARY  JUDGMENT. 

Title,  &o.,  and  uraal  oommencement^  eBtaUishiiig  existence  of  de-* 
fault,  or  of  decision  in  plaintiff's  favor. 

Thereupon  it  is  adjudged  that  the  plaintiff  do  recoyer  agidnst  the 
defendant  his  damages  by  him  sustained,  bj  oooasion  of  the  premises 
in  the  said  complaint  set  forth ;  but  because  it  is  unknown  what 
amount  of  damages  the  plaintiff  hath  sustained,  the  plaintiff  here- 
upon requiring  that  the  damages  be  assessed  by  a  jury,  It  is  ordered 
that  the  sheriff  of  the  county  of  ,  by  the  oaths  of  twelye  good 

and  lawful  men  of  his  county,  assess  such  damages  \  and  that  said 
sheriff  return  to  this  court,  at  the  office  of  the  clerk  of  the  county 
of  ,  the  inquisition  he  shall  thereupon  take,  under  his  hand, 

together  with  this  order ;  and  It  is  further  ordered,  that  judgment 
be  given  for  the  plaintiff  for  the  amount  of  damages  to  be  so  assessed 
as  aforesaid,  with  costs. 


POSTEA  OF  FINAL  JUDGMENT. 

Judgment  having  been  given  for  the  plaintiff,  in  this  action, 
against  the  defendant,  for  his  damages  by  occasion  of  the  premises 
in  the  complaint  set  forth,  and  such  damages  having  been  assessed 
by  a  jury,  summoned  by  the  sheriff  of  the  county  of  ,  as  directed 
by  an  order  of  this  court  made  the  day  of  at  the 

sum  of  dollars,  and  due  return  having  been  made  of  such  as- 

sessment under  the  hand  of  such  sheriff:  Now  on  motion,  &c.,(as 
in  No.  XLIV.) 


XLVin. 

PROCEEDINGS 

ON  ENTRY  OF  JUDGMENT  BY  DEFAULT,  ON  SERVIC; 

BY  PUBLICATION. 

F.  pagt  459. 

For  xarlisr  Affidavits,  V.  ants.  No.  VL 


AFFIDAVIT  OF  PLAINTIFF,  OF  AMOUNT  DUK 
Tide,  &c. 

A.  B.,  the    above-named   plaintiff,  ^being    duly   sworn,    depoB* 
and  says,  that  the  sum  of  with  interest  thereon,  from  the 

day  of  is  due  to  him,  the  plaintiff,  upon  the  upon  whi( 

this  action  is  brought,  and  that  no  payments  have  been  made  i 
him,  the  said  plaintiff,  or  to  his  use,  on  account  of  such  demand  b 
the  said  defendant,  or  by  any  other  person  or  persons,  whomsoeve: 


ORDER  FOR  JUDGMENT. 

Tide,  &e. 

On  reading  and  filing  affidavits  of  C.  D.  and  E.  F.,  proving  tha 
the  summons  in  this  action  has  been  published  in  the  and  th 

once  in  each  week,  for  six  weeks,  as  directed  by  an  orde 
made  on  this  cause  on  the  day  of  last,  and  an  affidavi 

of  G.  H.,  that  a  copy  of  such  summons,  and  of  the  complaint  in  tfai 
actioii,  was  deposited  in    the  post  office  on  the  said  day  o 

last,  directed  to  the  defendant  O.  P.,  as  also  directed  by  th< 
said  order ;  and  an  affidavit  of  I.  J.,  that  no  answer  to  such  com« 
plaint  has  been  received,  and  that  such  complaint  was  filed  in  the 
office  of  the  olerk  of  this  court,  on  the  day  of         ;  and  also  ai 

affidavit  of  A.  B.,  the  above-named  plaintiff,  proving  that  the  amouni 
claimed  by  the  said  complaint  is  still  due,  and  that  no  payments 
have  been  made  to  him  the  said  plaintiff,  or  to  any  one  to  his  use, 
on  account  thereof. 

It  is  ordered,  that  judgment  be  entered  in  favor  of  the  above- 
named  plaintiff,  against  the  above-named  defendant,  for  the  amount 
claimed  in  the  said  summons,  widi  costs. 

N.  B. — If  the  action  be  brought  on  an  instrument  for  the  payment 
of  money,  that  instrument  must  be  produced  to  the  judge^  on  apply- 
ing for  the  order. 
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JUDGMENT. 

Fill  up  form  as  in  No.  XLIV.,  allegiog  Bummons  to  have  been 
Berred  ''  bj  publication  thereof,  pursuant  to  an  order  of  this  honor- 
able 4;part,  bearing  date  the  day  of  now  last  past." 


xux. 

JUDGMENT 

ON  ISSUE  OF  LAW. 

V.page  461. 

This  cause  having  been  tried  bj  the  court,  the  Hon.  jostioe 

presiding,  on  the  issue  of  law  joined  by  the  demurrer,  of  the 
and  the  decision  in  writing  of  the  said  justice,  in  favor  of  the 
and  allowing  (or  oyermling,)  such  demurrer  haying  been  filed :  Now 
on  motion,  <!cc«,  as  in  form  No.  XLIV. 


L. 
JUDGMENT 

ON  STRIKING  OUT  PLEADING. 

V.  fage  464. 

The  of  the  in  this  action,  having  been  stricken  ont  as 

by  order  of  this  court,  made  the  day  of  .  ,Now 

on  motion,  dec,  as  above. 


LI. 
JUDGMENT 

ON  DEFAULT  TO  APPEAR,  PROCEEDING  ON  DEFAULT 

OF  PLAINTIFF. 


ORDER. 
Tide,  &e. 

The  plaintiff  being  called  to  eome  forth  and  prosecate  his  setion, 
and  failing  to  make  ansver,  Now  ^on  motion  of  A.B.,  ofoonnsel 
for  tiie  defendant,  and  on  reading  and  filing  notioe  of  trial,  nith  ad- 


FOBMS.  ( 

mission  of  service  endorsed  thereon,  or,  (with  proof  of  due  serv 
thereof,)  It  is  ordered,  that  the  complaint  in  this  action  be,  and 
same  is  hereby  dismissed  with  costs. 


POSTEA.  THEREON. 

The  plaintiff  haying  failed  to  appear,  on  this  cause  being  called 

ts  order,  and  an  order  haying  been  made  thereupon,  that  the  co 

plaint  in  this  action  be  dismissed  with  costs  :  Now  on  motion,  & 

as  in  No.  XLIV.,  the  judgment  being  for  costs  and  disbursemei 

only. 


ON   DEFENDANT'S   DEFAULT  BEING    TAKEN,  ENTE 
JUDGMENT  FOR  PLAINTIFF  AS  FOLLOWS; 

Title,  &c. 

A  trial  by  jury  having  been  waived  in  this  cause,  by  the  defen< 
ant's  ffdling  to  appear,  and  such  trial  being  had  on  the  day  < 

in  the  year  before  the  court,  the  Hon.  justice  pr< 

siding,  whose  decision  in  writing  has  been  filed  with  the  clerk,  when 
by  judgment  is  ordered  for  the  plaintiff  for  :  Now  on  motio 

of  plaintiff's  attorney,  is  hereby  adjudged,  that  the  plainti 

recover  of    the  defendant  the  sum  of  with  costs  an 

•disbursements,  amounting  in  the  whole  to  the  sum  of 


LH. 
JUDGMENT 

ON    INQUEST. 

No  affidavit  of  merits  having  been  filed  by  the  defendant  in  thig 
action,  and  the  same  having  been  called  on,  on  motion  of  counsel 
for  the  plaintiff,  and  the  defendant  having  been  called  to  come  forth 
and  defend  the  same,*  and  having  failed  to  appear,  and  a  trial  by 
jury  having  been  waived  by  the  said  defendant's  so  failing,  and  a 
trial  of  this  cause  having  been  had,  &c.,  as  in  last  form. 

N.  B. — If  the  defendant  appear,  and  the  inquest  be  taken  before 
a  jury,  commence  as  above,  down  to,*  and  conclude  in  the  ordinary 
form  on  trial  by  jury,  as  below  given. 
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Lin, 

PROCEEDINGS 

ON  JUDGMENT  BY  CONFESSION. 
V.  Page  465,  and  also  90  et  »eq. 


STATEMENT  FOR  JUDGMENT. 

Title,  &o. 

I  do  hereby  confess  judgment  in  this  caase  in  favor  of  for 

the  Ban  of  )  and  anthorize  judgment  to  be  entered  tlierefor 

against  me,  (on  or  after  the  day  of  ,  if  the  entry  be  gus* 

pended  for  any  definite  period.) 

This  confession  of  judgment  is  for  a  debt  justly  (to  become,  ^'  if 
the  fact  be  so,")  due  to  the  plaintiff,  arising  upon  the  following 
facts: 

[State  facts  and  circumstances  in  relation  to  debt.] 

If  payable  by  instalments,  add  as  follows,  the  same  to  be  paid  and 
payable  at  the  times  and  in  the  instalments  following,  to  wit : 

The  sum  of  dollars,  part  thereof  on  the  day  of  , 

with  interest  thereof  from  the  date  hereof. 

The  sum  of  ,  residue  thereof,  on  the  •  day  of  ,  with 

interest  thereon  as  aforesaid. 

The  aboYC  for  debt  due  or  to  become  due.  For  liability, as  follows: 
This  confession  of  judgment  is  for  the  purpose  of  secnring  the 
plaintiff    against  liability  arising  upon  the  facts  hereinafter  set 

forth,  and  does  not  exceed  the  amount  of  such  liability. 
[State  facts  and  circumstances  in  relation  to  liability.] 

County  of  ,  the  defendant,  C.  D.,  above  named,  being  duly 

sworn,  says  that  the  facts  stated  in  the  above  confession  are  true  ; 
and  further  he  says  not. 

Sworn  to  before  me,  this  ) 
day  of  186     J 

Endorse  memorandum  to  be  signed  by  clerk,  as  follows : 

On  filing  the  within  statement  and  confession,  it  is  adjudged  by 

the  court,  that  the  plaintiff  do  recover  against  tiie  defendant  the 

sum  of  dollars,  with  five  dollars  cost& 
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LIV. 
JUDGMENT 

ON  TRIAL  BY  JURY.— MONEY  RECOVERY. 

F.  Page  472. 

This  aotion  being  at  issae,  and  having  been  tried  on  tbe  issue  of 
fact,  before  the  Hon.  ^  a  joatice  of  this  court  and  a  jurj,  on 

the  day  of  ,  and  the  verdict  of  the  jury  having  been  en- 

tered, whereby  they  find  for  the  in  the  sum  of  dollars ; 

(or,  whereby  they  find  for  the  ,  and  assess  his  damages  at  the 

sum  of  dollars.)    Now,  upon  motion  of  E.  F.,  attorney  for 

the  ,  it  is  hereby  adjudged  that  A.  B.,  the  ,  recover  of 

CD.,  the  ,  the  aforesaid  sum  of  dollars,  together  with 

the  sum  of  dollars  costs  and  disbursements,  amounting  in  the 

whole  to  the  sum  of  dollars. 


LV. 


JUDGMENT 

ON  TRIAL  BY  THE  COURT. 

This  action  being  at  issue,  and  a  trial  by  jury  having  been  waived 
by,  [state  under  what  circumstances,  bringing  the  case  within  the 
exact  terms  of  section  266,]  and  the  trial  of  the  issue  of  fact  being 
had  on  the  day  of  by  the  court,  the  honorable  jus- 

tice presiding,  whose  decision  in  writing  has  been  filed  with  the  clerk 
whereby  judgment  is  ordered,  for  the  for        :  Now  on  mo<- 

tioDy  &c,y  as  in  last. 


LVI. 


JUDGMENT 

ON  TRIAL  BY  REFEREES. 

This  action  being  at  issue  and  having  been  duly  referred  to 
to  hear  and  determine  the  issue  joined  therein,  and  the  report  of  the 
said  having  been  filed  whereby  they  find  to  be  due  from  the 

to  the  the  sum  of  dollars  :   Now  on  motion,  <fec., 

(as  in  preceding.) 


JUDGMENT 

FOR  PLAINTIFF  IN  REPLEVIN. 
Properly  in  his  Pottesnon. 
Commenoement  as  in  No.  LIV.,  add,  after  findiDg  in  favor  of  tbe 
plaintiff,  "  and  assess  his  damages  for  the  detention,  taking,  and  vitli- 
holiUng  the  possesion  of  the  aforesaid  property  at  dollan. 

S'ow  upon  motionofO.D.,  attorney,  bo.,  It  is  adjudged  that  the  said 
plaintiff  have  possession  of  the  personal  property  described  in  the 
oomplaint,  and  that  the  plaintiff  recover  of  the  said  defendant  the 
snm  of  dollars,  damages  as    aforesud,  and  also   the   fnrthei 

Bam  of  costs  and  disbarsements,  amounting  together  to  die 

snm  of 

SAME  JUDGMENT. 
Property  out  of  Potteasion. 
State  that  jury  have  assessed  "  the  valne  of  the  personal  property 
described  in  the  complaint  at  the  snm  of  ;  and  the  plaintiff's 

damages  for  the  detention,  taking,  and  withholding  thereof,  at  the 
sum   of  dollars.     Adjudge    "  that   the    plaintiff  recover    pos- 

aessioD  of  the  personal  property  described  in  the  oomplaint,  or,  in 
oaie  ■  return  and  delivery  thereof  cannot  be  had,  then  that  the  siaA 
plaintiff  recover  of  the  defendant  the  sud  snm  of  dollars,  the 

value  of  the  same  property  assessed  as  aforesaid.    And  fnrtlier,  that 
the  said  plaintiff  recover  of  the  said  defendant,  the  sun  of 
dollars  damages  as  foresaid,  and  also  the  sum  of  dollars,  costa 

and  disbarsements,  amounUng  together  to  the  sum  of  ." 


LVIII. 

JUDGMENT 

IN  EJECTMENT. 
Commence  as  in  one  of  previous  forms,  according  to  circnm- 
stances. 

State  assessment  of  damages,  or  amount  due  to  plaintiff. 
Adjudge — that  the  plaintiff  recover  of  the  defendant  the  poa- 
sesfflon  of  the  real  property  described  in  the  complaint,  and  ib» 
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the  sum  of  dollars,  his  damages,  (or,  ^'  the  amount  dne  from 

the  said  defendant  to  the  said  plaintiff,")  assessed  as  aforesaid,  and 
likewise  the  snm  of  dollars,  costs  and  disbursements,  amounting 

together  to  the  sum  of 


LIX. 
PROCEEDINGS 

ON  ENTRY  OF  JUDGMENT  IN  FORECLOSURE. 


ORDER  OF   REFERENCE  TO   COMPUTE— ALL  DUE.      NO 

ABSENTEES. 

F.  page  476. 

Title,  &o. 

Judgment  upon  failure  to  answer  the  complaint  filed  in  this 
action,  haying  been  taken  against  C.  D.,  the  defendant :  Now 
on  motion  of  A.  B.,  attorney  for  the  plaintiff.  It  is  ordered, 
that  it  be  referred  to  E.  F.,  residing  in  ,   &c.,  to  com- 

pute and  ascertain  the  amount  due  to  the  plaintiff  for  principal 
and  interest  upon  the  bond  and  mortgage  set  forth  in  the  plaintiff's 
complaint,  which  is  filed  in  this  action,  ("  and  to  such  of  the  defend- 
ant's as  are  prior  incumbrancers  of  the  mortgaged  premises,''  insert, 
if  there  be  any  such  defendants,  if  not,  omit,)  and  that  he  make  re- 
port thereon  with  all  convenient  speed. 


ORDER   OF   REFERENCE— WHOLE   AMOUNT    NOT  DL^E— 

ABSENTEE  DEFENDANTS. 

Title,  &c. 

It  appearing,  from  the  proceedings  in  this  action,  that  the  com- 
plaint was  filed  for  the  foreclosure  or  satisfaction  of  a  mortgage ;  that 
the  whole  amount  secured,  or  intended  so  to  be,  by  said  mortgage,  if 
not  due,  and  that  judgment  upon  failure  to  answer  the  said  complaint 
has  been  regularly  taken  against  ,  [or,  if  the  cause  have  been 

actually  tried,  insert  allegation  accordingly  from  one  of  the  previous 
judgment  forms,  according  to  the  circumstances.]  On  motion 
of  A.  B.,  attorney  for  the  plaintiff.  It  is  ordered,  that  it  be  re- 
ferred to  E.  F.,  residing  in  <&c.,  to  compute  the  amount  due 
to  tbe  plaintiff  on  the  bond  and  mortgage  mentioned  in  said  com- 
plaint^ and  to  such  of  the  defendants  as  are  prior  incumbraaoem 
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of  the  mortgaged  premisea.  And  also,  to  iscBrtatn  and  report  the 
amODot  secured  to  be  paid  by  said  bond  and  mortgage,  and  wfaich 
tomainawnpald,  iucloding  interest  thereon  to  tlie  date  of  sncb  report. 
And  also,  to  ascertain  and  report  the  Bituatioii  of  the  mortgaged 
nremisca,  and  nbctheT,  in  his  opinion,  the  samo  can  be  Bold  in  par- 
cels without  injury  to  the  interests  of  tlie  parties  ;  and  if  he  shall  be 
of  opinion  that  a  sale  of  thu  whoio  of  said  premises,  in  one  parcel, 
will  bo  moat  beneSoial  to  the  parties,  then  that  he  report  hifi  reaaona 
for  such  opinion. 


REFEREES  REPORT 
fnrfer  2rf  of  above  Orders. 
Title,  Ae. 

To  the  court.     In  purauancB  of  on  order  of  this  court, 

mado  in  the  above -entitled  action,  on  the  day  of  in  the 

year  one  thousand  eight  hundred  and  ,  by  which  it  was  re- 

ferred to  the  undersigned  referee,  &c,,  [atale  order  granted] : 

I,  E.  F.,  the  referee  in  the  said  order  named  do  report,  that 
I  have  computed  and  ascertained  the  amonnt  due  to  plaintiff 
upon  and  by  virtne  of  the  said  bond  and  mortgage,  and  that  1  find, 
and  accordingly  report,  that  there  is  duo  to  the  plaintiff  for  prin- 
cipal and  interest  on  the  said  bond  and  mortgage,  at  the  dnto  of  this 
my  report,  the  sum  of 

And  I  do  further  certify  and  report  that  Schedule  A,  hereunto  an- 
nexed, shows  a  statement  of  the  amounts  due  for  principal  and 
interest  respectively,  the  period  of  the  computation  of  the  inlerest, 
and  its  rate  *. 

And  1  do  farther  certify  and  report,  tbot  I  have  computed  and 
ascertained  the  amount  secured  to  be  paid  by  said  bond  and  mort- 
gage, and  which  remains  unpaid,  including  interest  thereon  to  the 
date  of  this  my  report,  and  the  same  is  the  sum  of  dollars. 

And  I  do  further  certify  and  report,  that  the  Schedule  marked  B., 
to  this  my  report  annexed,  and  forming  a  part  thei-eof,  contains  k 
statement  of  the  said  loBt-mentioned  principal  and  interest  money 
respectively,  the  period  of  the  computation  of  the  interest,  and  its 
rate. 

And  I  do  further  certify  and  report,  that  G.  H.  and  J.  L.,  the 
above-named  defendants,  are  prior  incumbrancers  of  the  said  mort- 
gaged premises,  and  that  I  have  computed  the  amount  due  to  them 
for  principal  and  interest  respectively.  That  the  amount  due  to  the 
said  U.  H.,  for  principal  and  interest  np  to,  and  including  the  dat« 
of  this  my  report,  is  the  sum  of  doUarG,  and  the  amount  due  ta 
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the  said  J.  L.  for  principal  and  interest  np  to,  and  including  the  date 
of  this  my  report,  is  the  sum  of  dollars. 

And  1  do  further  certify  and  report,  that  Schedule  marked  C, 
to  this  my  report  annexed,  and  forming  a  part  thereof,  contains  a 
statement  of  the  said  principal  and  interest  monies,  respectively  due 
to  the  said  G.  H.  and  J.  L.,  as  aforesaid,  the  period  of  the  computa- 
tion of  the  interest,  and  its  rate  ;  and  to  which,  for  greater  certainty, 
I  refer. 

And  I  do  further  certify  and  report,  that  I  have  taken  proof  of  the 
facts  and  circumstances  stated  in  said  complaint,  and  hare  examined 
the  complainant  A.  B.  on  oath,  as  to  any  payments  which  may  have 
been  made  to  him  or  to  any  person  for  his  use,  on  account  of  the 
demand  mentioned  in  said  complaint,  and  which  ought  to  be  credited 
thereon  ;  and  such  proofs,  except  those  which  are  documentary,  and 
such  examinations  are  to  this  my  report  annexed  ;  and  I  am  of  opin- 
ion that  the  facts  and  circumstances  stated  in  said  complaint  are  true. 

And  I  do  further  certify  and  report,  that  I  have  ascertained  the 
situation  of  said  mortgaged  premises,  and  am  of  opinion  the  same 
can  be  sold  in  parcels  without  injury  to'  the  interests  of  the  parties, 
[or,  cannot  be  sold  &c.,  for  the  reason  that  &c.,  state  reason.] 

All  which  is  respectfully  submitted 

Dated  <fec.  E.  F* 

Referee, 

Add  Schedules  as  referred  to. 

N.  B.  The  report  under  order  No.  1,  is  the  same  as  the  foregoing, 
but  omitting  all  the  different  statements  after  *. 


AFFIDAVIT  OF  SERVICE  OF  NOTICE  OF  LIS  PENDENS. 

V,  page  220  and  476, 

N.  B. — May  be  proved  by  the  certificate  of  the  county  clerk,  in- 
stead of  by  affidavit,  if  more  convenient.  An  affidavit  must,  how- 
ever, be  made  for  other  purposes  in  all  cases. 

Title,  &c. 

A.  B.  being  duly  sworn,  says,  that  he  is  (managing  clerk 

of)  the  attorney  of  the  plaintiff     in  the  above- 

entitled  action  ;  that  the  complaint  in  this  action  was  filed  to  fore- 
close a  mortgage — and  that  judgment  upon  failure  to  answer  has 
been  taken  against  the  defendants,  E.  F.  and  G.  H.,  as  absentees, 
and  that  none   of  the  defendants  have  appeared  in  the    action. 
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80  as  to  entitle  them  to  a  notice  of  the  applicatkm  to  the  court  for 
the  relief  demanded  by  the  complaint,  [or,  if  the  facts  be  othenrise, 
Yarj  these  allegations  accordingly.] 

And  this  deponent  farther  says,  that  on  the  day  of  a 

notice  of  the  pendency  of  this  action,  in  the  form  prescribed  by  sec- 
tion 132  of  the  Code  of  Procedure,  and  containing,  as  this  deponent 
believes,  correctly  and  truly,  all  the  particulars  required  by  law  to 
be  stated  in  such  notice,  was  filed  in  the  office  of  the  clerk  of  the 
county  of  ,  that  being  the  county  in  which  the  mortgaged 

premises  are  situated  ;  and  that  since  the  filing  of  the  said  notice, 
the  complaint  in  this  action  has  not  been  amended  by  making  new 
parties  to  the  action,  or  so  as  to  affect  other  property  not  described 
in  the  original  complaint,  or  so  as  to  extend  the  claims  of  the  plain- 
tiff   against  the  mortgaged  premises. 

Sworn,  &c.  A.  B. 

N.  B. — If  none  of  the  defendants  be  absentees,  an  affidavit  must 
be  made  to  that  effect,  to  which  the  second  clause  of  the  above  may 
be  subjoined ;  and  the  last  portion  of  that  clause,  at  all  events,  even 
if  the  actual  filing  of  the  notice  be  proved  by  the  clerk's  certificate. 


JUDGMENT  OF  FORECLOSURE. 

Title,  &c. 

On  reading  and  filing*  the  affidavit  of  A.  6.,  clerk  to  C.  D. 
attorney  for  the  plaintiff  proving  the  service  of  the  summons  and 
complaint  in  this  action  ;  that  no  answer  has  been  put  in ;  and  that 
due  notice  of  the  pendency  of  the  action  was  duly  filed  in  the  office 
of  the  clerk  of  the  county  of  on  the  day  of  one 

thousand  eight  hundred  and  ;  and  an  order  of  reference  having 

been  made  to  compute  the  amount  due  to  the  plaintiff  npon  the 
bond  and  mortgage  set  forth  in  the  complaint ;  and  on  reading  and 
filing  the  report  of  the  referee  named  in  the  order  of  reference,  by 
which  report,  bearing  date  the  day  of  18  ,  it 

appears  that  was  due  thereon  at  the  date  of  said  report,  [or,  if 

otherwise,  vary  allegation  ;]  and  on  motion  of  C.  D.  attorney  for  the 
plaintiff.  It  is  adjudged  that  the  mortgaged  premises  described  in 
the  complaint  in  this  action,  as  hereinafter  set  forth ;  or  so  much 
thereof  as  may  be  necessary,  and  as  may  be  sold  separately  without 
prejudice  to  the  interest  of  the  owner  thereof,  be  sold  at  public  auc- 
tion, in  the  county  of  by  the  sheriff  of  said  county; 

*  If  the  caoBO  have  been  actually  heard,  vary  preliminary  all^;aiioiiB  aooord* 
ingly. 
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ibat  the  said  sheriff  give  publio  notioe  of  the  time  and  place  of  such 
sale,  according  to  law,  and  the  practice  of  this  court ;  that  either  or 
any  of  the  parties  to  this  action  may  purchase  at  such  sale ;  that  the 
said  sheriff  execute  to  the  purchaser  or  purchasers,  a  deed  or  deeds 
of  the  premises  sold;  that  out  of  the  moneys  arising  firom  such  sale, 
after  deducting  the  amount  of  his  fees  and  expenses  on  such  sale, 
and  any  lien  or  liens  upon  said  premises  so  sold,  at  the  time  of  such 
sale,  for  taxes  or  assessments,  the  said  sheriff  pay*  to  the  plaintiff 
or  attorney  the  sum  of  dollars  and  cents,  ad- 
judged to  the  plaintiff  for  costs  and  charges  in  this  action,  with 
interest  from  the  date  hereof,  and  also  the  amount  so  reported  due 
as  aforesaid,  together  with  the  legal  interest  thereon,  from  the  date 
of  the  said  report,  or  so  much  thereof  as  the  purchase  money  of  the 
mortgaged  premises  will  pay  of  the  same,  take  a  receipt  therefor, 
and  file  it  ^i*Vi  ^^a  rpnnrt  ^^^«*t^  ■  *^«a  ^«  J.i  ■■:*  a  ■  .       i — 

Page  811,  line  15. 

By  the  rcftsent  amendment  of  Rule  47,  late  50,  it  i%provided 
that— 

"  In  the  city  of  New  York  the  sheriff  or  referee  shall  deposit  such 
surplus  with  the  chamberlain  of  the  city,  or,  when  so  directed  by  the 
court,  with  the  clerk  of  the  court,  within  five  days  after  the  surplus 
shall  have  been  received,  and  shall  be  ascertainable." 

Amend  form  accordingly  in  these  cases,  according  to  direc- 
tions given  by  the  court  on  the  award  of  judgment. 

iruivuasol  vi  putuu»DoiD  an  duuu  saie,  uo  leb  lUbU  puSSeSSlOU  OU  pro- 
duction of  the  sheriff's  deed,  and  a  certified  copy  of  the  order  con- 
firming the  report  of  sale. 

And  it  is  further  adjudged  that  the  defendants,  and  all  persons 
claiming  under  them,  or  any  or  either  of  them,  after  the  filing  of  such 
notice  of  pendency  in  this  action,  be  for  ever  barred  and  foreclosed 
of  all  right,  title,  interest  and  equity  of  redemption  in  the  said  mort- 
gaged premises  so  sold,  or  any  part  thereof. 

The  following  is  a  description  of  the  mortgaged  premises  herein- 
before mentioned : 

[Insert  full  description.] 

*  If  SB  ftmount  be  reported  aa  dne  to  prior  ineumbraneerB^  and  payable  out  of 
the  Bale  moniee^  insert^  at  this  pointy  directiona  for  payment  of  that  amount  by  the 
sheriff. 


PROCEEDINGS 

IN  RELATION  TO  JUDGMENT  IN  PARTITION. 

I'he  different  modificfttioQS  of  a  jadgment  of  tbu  nature,  and  of  tbe 
TariooB  proceedings  prcliminarj  thereto,  are  so  fnllj  given  in  the 

Bficond  volnme  of  Barlsoor'a  Chancery  Prttctice,  chnpler  TX.  of  Ap- 
pendix of  Precedents,  at  pages  69S  to  742  iaolusive  ;  the  varioas 
contingencies  under  wliioh  partilion  may  take  place,  are  so  folly 
embraced  in  tbo  different  forms  there  given  j  and  the  forms  them- 
selves are  so  easily  adaptable  to  tbe  present  course  of  procedore, 
that,  upon  reconsideration,  the  author  has  considered  it, unnecessary 
to  insert  a  recapitulation  of  Ibem  bero  ;  especially  as  the  proceedings 
in  question  arc  in  no  manner  dependent  upon  tbe  peculiar  pro?bions 
of  tbe  Code,  but  are  goTerned  exclusively  and  entirely  by  the  Revised 
Statutes,  and  the  cases  bearing  on  the  latter. 

The  verbal  alterations  required  in  tbe  adaptation  of  tbe  forms  in 
the  work  in  question,  are  of  the  most  trifling  nature,  "Complaint"  is 
now  tbe  term  to  be  used,  instead  of"  bill  of  complaint  j"  ''  action"  in- 
stead of"  sail ;"  "  attorney"  instead  of"  solicitor;"  and  ''judgment*' 
instead  of"  decree."  The  report  of  facts,  &c.,will  be  that  of  A.B.  Ee^.. 
"  upon  the  matters  referred  to  him,  by  an  order  made  in  tbisaclion 
on  tbe  day  of  ,"  instead  of  that  of  the  master;  and  the 

word  referee  must  be  substituted  for  master  throughout.  Any  monies 
directed  to  be  paid  into  court,  must  bo  directed  to  be  paid  to  "  the 
county  Treasurer  of  the  county  of  ,"  or,  in  New  Yorli.  to  "  the 

Chamberlain  of  the  City  of  New  York,  as  County  Treasurer,"  in- 
Btead  of  to  the  Register  or  Clerk,  as  under  the  old  forms.—  F.  Rules 
83,  S4,  and  m,  of  Supreme  Court. 

The  allegations  there  given  as  to  tbe  bill  being  taken  as  confessed, 
are  of  course  no  longer  appropriate  ;  and  tbo  preliminary  statements 
in  the  previous  forms,  and  particularly  In  those  for  foreclosure,  may 
be  adopted.  Some  fow  minor  corrections  may  also  require  to  be 
made,  but  this  will  easily  be  done  with  the  exercise  of  care  and  at- 
tention. 


FORM&  813 


LXI. 
REPORT 

OF  REFEREE,  UNDER  JUDGMENT,  DIRECTING  ACCOUNTS 
TO  BE  TAKEN  AND  ASSETS  DISTRIBUTED  UNDER 

A  TRUST  DEED. 

Title,  <&o. 

To  the  Court : 

In  parsaance  of  the  judgment  entered  in  this  cause,  on  the 
day  of  ,  whereby,  amongst  other  things,  it  was  referred  to  me, 

the  undersigned  E.  F.,  as  referee,  &c.     [State  judgment  so  far  as 
relates  to  reference  directed,  and  directions  to  referee.] 

Now  I,  the  said  E.  F.,  the  referee  appointed  in  and  by  the  afore- 
said judgment,  do  certify  and  report,  that  I  have  proceeded  in  the 
matter  of  the  said  reference,  and  have  been  attended  by  the  parties  In 
this  action,  or  their  respective  counsel  or  attornies,  and  also  by 
various  creditors  claiming  under  said  assignment,  or  their  respective 
counsel  or  attornies ;  and  that  I  have  taken  the  account  of  the  trust 
property  and  eflfects,  which  have  come  to  the  possession  of  the  de- 
fendant C.  D.,  as  aforesaid,  and  have  made  to  the  said  defendant  all 
just  allowances ;  and  I  do  certify  and  report,  that  the  first  schedule 
annexed  to  this  my  report,  contains  the  accounts  of  the  said  de- 
fendant as  taken  by  me  as  aforesaid. 

And  I  do  further  certify  and  report,  that  the  parts  and  portions  of 
the  aforesaid  trust  estate,  directed  to  be  sold  by  the  said  defendant 
under  my  direction,  as  in  the  said  judgment  mentioned,  have  been  so 
gold  by  him,  and  the  proceeds  thereof  are  given  credit  for  by  him 
the  said  defendant,  in  his  aforesaid  account. 

And  I  do  further  certify  and  report,  that  such  notices  to  all  cre- 
ditors interested  under  the  said  assignment,  as  are  in  and  by  the  said 
judgment  directed  to  be  published,  have  been  duly  published  by  the 
said  defendant  under  my  direction,  and  that  various  creditors  so  in- 
terested have  exhibited  to  and  filed  with  me  their  demands  verified 
on  oath,  as  thereby  directed,  and  that  none  of  such  claims  have  been 
contested.  [If  the  fact  be  otherwise,  vary  allegation.]  The  parti- 
culars of  which  claims,  and  of  the  amount  allowed  by  me  to  such 
creditors  respectively,  are  set  forth  in  the  second  schedule  to  this  my 
report. 

And  I  do  further  certify  and  report,  that  I  have  directed  the  said 
defendant  to  divide  and  distribute  the  balance  of  monies  in  his  hands 
as  appears  by  his  aforesaid  aooountS|  amongst  the  aforesaid  creditors 


vhoBe  cUimsbftTfi  been ao proved  before  me,  in  the  sams  and  propor- 
tioDB  paruculurlj  epeoifled  in  the  third  Bchednle  to  thu  my  report, 
and  to  take  their  receipts  therefor,  to  be  filed  with  his  seconnt,  on  hia 
making  sncb  report  to  the  court  of  bia  doings  in  this  bouness,  as  di- 
rected in  and  by  the  said  judgment. 

All  which  1  do  hereby  certify  to  this  honorable  ooort. 

Dated,  &e. 

E.  F., 

ORDER  NISI,  CONFIRMING  REFEREE'S  REPORT. 

Title,  Ac. 

On  reading  and  filing,  &c.  [refer  to  report,]  and  on  motioo,  fcc, 
It  is  ordered  that  the  said  report  be  confirmed,  anleas  cause  to  the 
contrary  be  shown  within  eight  days. 

Lxn. 

MOTION 

TO  SET  ASIDE  JUDGMENT, 
r.  page  486. 

Title,  (to.,  Notice,  Sco.,  as  in  No.  X. 

Grounded  "  upon  the  affidavit,  a  oopy  of  which  is  herewith  serred." 
Motion  on  the  part  of 

That  the  said  may  be  relieved  from  the  jadgment  taken 

agiunst  him  in  this  cause  by  the  on  the  day  of  for 

the  sum  of  [or,  if  otherwise,  state  efi'ect  of  judgment],  and  tbat 

such  judgment  may  be  sot  aside  and  taken  off  the  roll  of  this  oourt, 
and  that  due  entry  thereof  may  be  made  accordingly,  or  for  sneb 
farther  order  or  relief  as  may  be  jost. 


LXIU. 
SATISFACTION  OF  JUDGMENT. 

r.  Page  488. 
Title  &c., 

County  of  BS. 

Satisfaction  ia  acknowledged  between  A.  B.  plainti^  and  C.  D. 
defendant,  for  the  enm  of 


FOBua  gX5 

Judgment  entered  in  the  jnd^ent  book  of  the  olerk  of  ilie  eotmty 
of  the  day  of  one  thonsand  eight  hundred  and 

Acknowledged  before  me,  the ' 

day  of  185  ,  by  |  Signature  of  party ;  or  of  attorney, 

the    said    A.   B.,  personally  Vif  satisfied  within  two  years  after 
known  to  me  to  be  the  plain-  j  entry, 
tiff  in  the  above  action.  j 

[Signature  of  commissioner  of  deeds.] 


LXIV. 
EXECUTIONS 

ORDINARY  EXECUTION  AGAINST  PROPERTY. 

F.  Page  502. 
N.  B.  Obserre  directions  there  given  as  to  endorsements. 

THE  PEOPLE  or  THE  STATE  OF  NEW  YORK, 

To  the  sheriff  of  the  county  of  Greeting : — ^Whereas 

judgment  has  been  rendered  on  the  day  of  one  thousand 

eight  hundred  and  in  an  action  in  the  court,  between 

A.  B.  plaintiff,  and  C.  O.  defendant,  in  favor  of  the  said  A.  B.  against 
the  said  C.  D.,  for  the  sum  of  as  appears  to  us  by  the  judgment 

roll,  filed  in  the  office  of  the  clerk  of  the  county  of  .    And 

whereas  the  said  judgment  was  docketed  in  your  county  on  the 
day  of  in  the  year  one  thousand  eight  hundred  and  and 

the  sum  of  is  now  actually  due  thereon  :*    Therefore  we  com- 

mand you,  that  you  satisfy  the  said  judgment  out  of  the  personal 
property  of  the  said  judgment  debtor,  within  your  county ;  or  if  suf- 
ficient personal  property  cannot  be  found,  then  out  of  the  real  pro- 
perty in  your  county  belonging  to  such  judgment  debtor,  on  the  day 
when  the  said  judgment  was  so  docketed  in  your  county,  or  at  any 
time  thereafter,  in  whose  hands  soever  the  same  may  be,  and  return 
this  execution  within  sixty  days  after  its  receipt  by  you,  to  the  clerk 
of  the  county  of 

Witness,  the  honorable  E.  F.,  our  justice  of  the  said  court,  at 
the  day  of  one  thousand  eight  hundred  and 

X.  Y- 

Plaintiff 't  Attorney. 


N.  B.  The  judge  whose  name  is  inaerted  pro  forma,  as  aboTc, 
eLould  be  a  juilge  of  the  court  in  wbioh  the  judgment  is  entered. 
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EXECUTION  AGAINST  PROPERTY  IN  THE  HANDS 
REPRESENTATIVES,  &c. 


Same  as  foregoing,  down  to* 

Therefore  we  command  you  that  you  satisfy  the  said  judgment 
out  of  the  personal  property  of  C.  D.,  (deceased,)  in  the  hands  of 
A.  B.  [''personal  representative,''  or  otherwise,  as  the  ease 

may  bo,  following  the  precise  wording  of  Bubdiviaion  2  of  set  2S7, 
in  so  far  os  applicable, J  of  the  said  C.  D.,  within  your  county,  or,  if 
suilicient  personal  property  cannot  be  found,  then  out  of  the  real 
property  in  your  county,  late  of  the  said  C.  D.,  now  in  the  bands  ot 
the  said  A,  B.,  of  the  said  C.  D.  as  aforesaid,  and  return  t. 
cution,  &o.,  [rest  us  in  last  form.] 


EXECUTION  AGAINST    PERSON. 

T'oiic  505. 


turn  this  if^^M 


Same  as  first  form  down  to',  add, 

And  whereas  an  eseeotion  against  the  properly  of  the  asud  jadgmnt 
debtor,  baa  been  duly  issued  to  the  aberiff  of  the  proper  county  anu 
returned  unsatisfied :  Therefore  we  command  you,  that  you  arrest 
the   said  judgment   debtor,  and  commit  to  the  jail  of  your 

counly  until  shall  pay  the  said  jadginent,  or  bo  discharged  dc- 

oording  to  law. 

Witness,  SiC,  conclude  as  in  foregoing. 


I 


EXECUTION  FOR  DKLIVERY  OF  REAL  OR  PERSON, 
PROPERTY. 

Gommenee  as  in  first  form. 

After  statement  as  to  granting  judgment,  add,  "  for  the  doliYery  of 
the  possession  of  the  properly  hereinafter  described,  to  wit,  of 

[give  particular  description  of  property,]    or,  if  a  delivery  thereof 
oauuot  be  had,  Uien  for  the  eom  of  dollars,  tlie  valno  of  tks 
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FORMa  817 

said  property  duly  assessed  according  to  law,  and  judgment  was 
also  rendered  against  the  said  C.  D.  in  favor  of  the  said  A.  B.,  as  afore- 
said, for  the  sum  of  &o.  [State  nature  of  judgment,  and  of  Bums 
recovered  for  damages  and  for  costs,  making  the  whole  of  these  state- 
ments in  exact  accordance  with  the  postea  on  the  Judgment  Roll,] 
as  appears  to  us,  &c.,  [rest  as  in  the  first  form.]  Therefore,  we  com- 
mand and  require  you,  that  you  deliver  the  possessioti  of  the 
property,  as  the  same  as  herein  described,  to  the  said  ,  the  party 
entitled  thereto  ;  or,  if  a  delivery  thereof  cannot  be  had,  then  that 
you  do  satisfy  the  sum  of  the  value  thereof,  as  hereinafter  di- 
rected ;  and  we  further  command  and  require  you,  that  you  satisfy 
the  said  judgment,  and  also  the  said  sum  of  the  value  of  the 
aforesaid  property,  if  a  delivery  thereof  cannot  be  had,  but  not 
otherwise,  out  of,  &c.,  [as  in  first  form.] 


LXV. 
PROCEEDINGS 

FOR  EXAMINATION  OF  JUDGMENT  DEBTOR. 


AFFIDAVIT. 
Title,  &o. 

A.  B.,  the   above  named  plaintiff,  (or  attorney  drc.  )  being 

duly  sworn,  deposes  and  says,  that  judgment  was  recovered  in 
this  action  by  (him)  the  said  plaintiff,  against  the  said  defendant,  on 
the  day  of  for  the  sum  of  ,  and  that  the  judgment  roll 

was  duly  filed,  and  a  transcript  of  such  judgment  was  duly  docketed 
in  the  office  of  the  clerk  of  the  county  of  [If  roll  filed  in 

one  county,  and  transcript  filed  and  execution  issued  in  another,  al- 
lege accordingly.]  That  the  said  defendant  resides  in  the  said  county 
of  (^^  or  that  the  said  defendant  does  not  reside  in  this  state,  but 
at  in  as  this  deponent  has  been  informed  and  believes/' 

according  to  the  facts. — V.  Code,  s.  292,  ante  p.  515.)  That  an 
execution  against  the  property  of  the  aforesaid  judgment  debtor  wag 
duly  issued  to  the  sheriff  of  the  said  county  of  ,  in  which  the 

said  judgment  debtor  resides,  (or,  in  which  the  said  judgment  roll 
was  filed)  as  aforesaid,  and  that  such  execution  has  been  returned 
unsatisfied,  m  whole,  (or  unsatisfied  in  part,  to  wit,  in  the  sum 
of  which  said  sum   still  remains  due   to  deponent  upon  the 

•aid  judgment.) 

53 
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ORDER  THEREUPON. 

It  appearing  to  mo  by  the  affidavit  of  d^o.,  tbe  plaint  iff,  that 
an  execntion  against  the  property  of  C  D.,  the  defendant  in  this 
action,  has  been  duly  issued  to  the  sheriff  of  the  proper  county  upon 
the  judgment  herein,  And  returned  unsatisfied,*  I  do  hereby  require 
the  said  C.  D.  to  appear  before  on  the  day  of  one 

thousand  eight  hundred  and  at  o^clock,  in  the 

noon,  and  answer  concerning  his  property. 

Dated  18 


ORDER  WHERE  PROPERTY  SECRETED. 

Substantially  the  same  ae  foregoing. 

Insert  after*  *•*•  and  that  the  said  C.  D.  has  property  which  he  un- 
justly refuses  to  apply  towards  the  satisfaction  of  the  said  judgment," 
and  alter  the  last  sentence  to  ^^  answer  concerning  the  same.*' 


WARRANT  TO  ARREST  JUDGMENT  DEBTOR. 

V»  pag€b2\. 

The  People  of  the  SUte  of  New  York  To  the  Sheriff  of 

the  county  of  Greeting  : — It  appearing  to  us  by  the  affidavit 

of  that  <&c.,  [allege  as  in  last  form,  and  then  add,]  And  it  also 

appearing  to  us  by  the  said  affidavit  that  there  is  danger  of  the  satd 
judgment  debtor  absconding.  1'horeforo  we  command  and  require 
you  to  arrest  the  said  CD.,  and  bring  him  before  [describe  officer] 
to  be  dealt  with  according  to  law. 

Witness  the  said  our  justice  of  the  court  at  kc. 

the  day  of 

Plainttff*s  Attorney* 

N.B. — The  judges  allowance  of  this  warrant  must  be  endorsed. 


UNDERTAKING  BY  DEBTOR  WHEN  ARRESTED. 

Title,  Ac 

Whereas  the  defendant,  C.  D.,  has  been  arrested  by  the  sheriff  of 
the  county  of  upon  a  warrant  issued  by  and  has  been 

brought  before  said  Now,  therefore,  we  the  said  C.  D.  and 

'R.  F.,  as  surety,  do  hereby  undertake,  that  the  said  C.  D.  will  attend 
from  time  to  time  before  the  said  ,  as  he  shall  direct,  during 

the  pendency  of  the  proceedings,  and  until  the  final  determination 
thereof,  and  will  not,  in  the  meantime,  dispose  of  any  portion  of  his 
property,  exempt  from  execution. 

C.  D. 

E.  F. 
Add  affidftTita  of  justification,  Ac,  as  in  No.  XIH. 


FORMS. 
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WARRANT  OF  COMMITMENT. 


Substantially  the  same  as  warrant  to  arrest,  but  conclnding  with 
nuual  form  of  oommitmcnt  for  contempk 


LXVI* 


PROCEEDINGS 

FOR  EXAMINATION  OF  THIRD  PARTY. 


AFFIDAVIT. 

County  of  ,  A.  B.,   (or  E.   F.,  attorney  of  A.  B.,)  the 

above-named  plaintiff,  being  dnly  sworn,  says  that  judgment  waa 
recovered  in  this  action,  against  the  above-named  defendant,  C.  D> 
on  the  day  of  for  the  sum  of 

That  .an  execution  thereon    against    the   property    of   the  said 
judgment  debtor  has  been   duly  issued  to  the  sheriff  of  the 
county  of  ,  and  that  such  execution  has  been  returned  unsat- 

isfied ;  and  that  G.  H.,  of  has   property  of  such  judgment 

debtor,  (or,  is  indebted  to  the  said  judgment  debtor,  in  a  sum  ex- 
ceeding the  sum  of  ten  dollars,  to  wit,  in  the  sum  of  or  thert>» 
abouts,)  as  this  deponent  has  been  informed,  and  believes. 


ORDER  THEREUPON. 

It  appearing  to  mo,  by  affidavit  on  behalf  of  the  plaintiff,  that 
an  execution  against  the  property  of  Cv  D.,  the  defendant  in 
this  action,  has  been  duly  issued  to  the  sheriff  of  the  proper 
county,  upon  the  judgment  herein,  and  returned  unsatisfied,  and  that 
G.  H.,  has  property  of  such  judgment  debtor,  (or,  that  G.  H.  is 
indebted  to  such  judgment  debtor,  &c.,  as  in  the  last,)  I  do  hereby 
require  the  said  G.  H.  to  appear  before  me,  at,  <&;c.,  [as  in  No, 
LXV.|]  and  be  examined  concerning  the  same. 


820  FORMa 
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LXVII. 
ORDER 

FOR  APPLICATION  OF  PROPERTY. 

V,  page  626. 
Title,  &o. 

It  appearing  to  me,  by  affidayit,  that  an  ezeeation  against  the 
property  of  C.  D.,  the  defendant  in  this  action, has  been  daly  iasaed 
to  the  sheriff  of  the  proper  connty,  upon  the  judgment  herein,  and 
returned  unsatisfied  ;*  and  the  said  CD.,  having  been  examined 
before  me,  and  it  appearing  upon  such  examination,  that  certain  pro- 
perty not  exempt  from  execution,  to  wit,  [give  description  of  pro- 
perty,] is  now  in  the  hands  of  the  said  CD.,  I  do  hereby  order, 
that  the  same  be  applied  towards  the  satisfaction  of  the  judgment 
in  this  action. 


IF  ON  EXAMINATION  OF  THIRD  PARTY, 

Use  above  Form  down  to  *  then  Modify  as  follows : 

And  that  G.  H.,  has  property  of  such  judgment  debtor,  [or, 
that  G.  H.  is  indebted  to  such  judgment  debtor,  in  a  sum  ex- 
ceeding ten  dollars,  to  wit  in  iho  sum  of  ,]  and  the  said  G.  H. 
having  been  examined  before  me,  and  it  appearing  upon  such 
examination,  that  certain  property  of  the  said  judgment  debtor,  not 
exempt  from  execution,  to  wit,  [hero  give  description  of  property,] 
is  now  in  the  hands  of  the  said  G.  H.,  [or,  that  the  said  G.  H. 
ia  indebted  to  the  said  C  D.,  as  aforesaid,  and  that  the  sum  of  pro- 
perty of  the  said  C  D.,  not  exempt  from  execution,  being  a  debt 
due  to  him  from  the  said  G.  H.,  is  now  in  the  hands  of  the  said  G.  R.] 

I  do  hereby  order,  that  the  same  be  applied  towards  tha  satisfiic* 
tion  of  the  judgment  in  this  action. 


LXVIII. 
ORDER 

FORBIDDING  TRANSFER  OF  PROPERTY. 

Title,  &c. 

Commence  as  in  one  or  other  of  the  forma  given  in  LXVII., 
eordlng  to  the  ciroumstanoea. 


FOBMB. 

I  do  hereby  forbid  the  transfer  or  disposition  of  die  aforesaid 
perty,  and  also  of  any  other  property  of  the  said  judgment  dc 
notexemp  t  from. execution,  (^'  save  and  except  the  earnings  oi     i 
said  judgment  debtor,  for  his  personal  services,  at  any  time  wi     i 
sixty  days  next  preceding  this  order/'  if  the  exemption  of  such  e 
ings  have  been  established,  V.  p.  526,)  and  any  interference  th     ! 
with ;  and  I  do  order  and  enjoin,  that  you,  the  said  C.  D.  and  G 
[insert  parties  sought  to  be  specially  forbidden,]  do  absolutely  di     i 
from  any  interference  therewith,  until  the  further  order  of  tiie  cc 


LXIX. 
ORDER 

FOR  RECEIVER. 

Title,  &o. 

The  judgment  debtor  in  the  above-entitled  action,  having  b> 
examined  before  me  concerning  his  property,  in  pursuance  of 
order  heretofore  made  by  me  ;  1  do  hereby  order,  that  E.  F.,  of 
be,  and  he  hereby  is  appointed  receiver  of  all  debts,  propei 
equitable  interests,  rights,  and  things  in  action  of  the  said  judgm 
debtor ;  that  such  receiver,  before  he  enter  upon  the  executioi 
his  trust,  execute  to  the  clerk  of  this  court  a  bond  with  suffici 
sureties,  to  be  approved  by  me,  in  a  penalty  of  one  thousand  dolli 
conditioned  that  he  will  faithfully  diseharge  the  duties  of  such  tri 
and  file  the  said  bond  with  the  clerk  of  the  county  of  ;  a 

that  the  said  receiver,  upon  filing  such  bond,  be  invested  with 
rights  and  powers,  as  receiver,  according  to  law. 

Dated. 


LXX. 
ORDER 

FOR  INTERIM  INJUNCTION,  WHERE  INTEREST  OLAIMB 

BY  HOLDER  OF  PROPERTY, 

V.  Page  539. 

It  appearing  to  me,  that  G.  H.  has  certain  property  in  his  ban 
alleged  to  belong  to  C.  D.,  the  above-named  defendant, «  judgmei 
debtor,  but  the  said  G.  H.  claims  an  interest  in  tiie  property,  advert 
to  him,  the  said  0.  D. ;  (or,  that  G.  H.  is  alleged  to  be  indebted  1 


S22  FO&Ha 

C.  D.,  &o.,  but  denies  such  debt ;)  and  £.  F.,  of,  &o.,  having  been  duly 
appointed  receiyer  of  the  estate  and  effects  of  the  said  judgment 
debtor,  by  order  made  in  this  cause,  bearing  date  the  day  of 
Now  I  do  hereby  forbid  a  transfer  or  other  disposition  of  the  said 
property,  (or  debt,)  till  a  sufficient  opportunity  be  given  to  the  said 
receiver  to  commence  an  action  against  the  said  G.  H.,  for  the  re« 
oovery  of  the  aforesaid  property,  (or  debt,)  and  to  prosecute  the  same 
to  judgment  and  execution.  And  I  do  hereby  order  and  enjoin  that 
you,  the  said  G.  H.,  do  absolutely  desist  from  any  interference  therfr* 
with,  until  after  such  action  shall  have  been  commenced  and  prose- 
cuted to  judgment  and  execution,  as  aforesaid ;  or,  until  the  further 
order  of  this  court' 


LXXI. 
NOTICE  OF  APPEAL 

FROM  JUDGMENT. 
V.  Page  545. 


TO  GENERAL  TERM. 
Title,  &c. 

Take  notice,  that  the        appeals  to  the  general  term  of  this  court 
from  the  judgment  entered  in  this  action  on  the  day  of  , 

in  favor  of  the  ,  against  the  ,  for  [describe  nature  of 

judgment.] 

Dated,  &o.  A.  B., 

To  C.  D.,  's  attorney,  *s  Attorney. 

and 
£.  F.,  Clerk  of  said  Court. 


ON  APPEAL  TO  COURT  OF  HIGHER  JURISDICTION. 

Entitle  notice  in  jurisdiction  appealed  from,  and  giro  notice  as 
above,  of  appeal,  "  to  the  Court  of  Appeals ;"  or,  "  the  Supreme 
court;*'  or,  "the  County  Court  of  the  county  of  ,"  as  the 

case  may  be,  from  the  judgment  entered  in  this  action  in  the 
court,  [describe  court  belowj  on,  &c.,  precisely  as  in  last. 


IF  FROM  PART  OF  THE  JUGDMENT,  AS  FOLLOWS : 
"  From  all  that  part,"  or,  "  from  all  and  singular  such  part  or 
parts  of  the  judgment  entered,  &c.,"  whereby  it  was  adjudged  that 
[insert  verbatm  that  portion  of  the  judgment  which  is  appealed  from.] 
V.  Page  546. 
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Same  in  substance  as  foregoing,  describing  order  as  follows, "  from 
a  certain  order  made  in  this  cause,  the  day  of  ,  whereby 

[state  substance  of  order,]  and  from  every  part  thereof." 
Or, 

From  all  and  singular  such  part  or  parts,  &o.,  '  as  order,  and 

direct  that,  4&0.     [State  portions  appealed  from.] 

If  from  both  judgment  and  order,  state  both  seriaiiniy  as  in  forms 
above  given :  the  judgment  coming  first,  and  the  order  following. 


LXXII. 


UNDERTAKINGS 

ON  APPEAL. 


UNDERTAKING  FOR  COSTS,  AND   ON  OBTAINING  STAY. 

F.  I^agea  647  and  548. 

Title,  &o. 

Whereas,  on  the  day  of  185     ,  in  the  Court, 

A.  B.,  the  above-named  respondent,  recovered  a  judgment  against 
the  above-named  appellant    for  damages  and  costs. 

And  the  above-named  appellant    feeling  aggrieved  thereby,  in- 
tends  to  appeal  therefrom  to 

Now,  therefore,  we,  C.  D.,  of  No.         street,  in  the  of 

and  E.  F.,  of  street,  in  said  do  hereby,  pursuant  to  thd 

statute  in  such  case  made  and  provided,  undertake,  that  the  said  ap- 
pellant will  pay  all  costs  and  damages  which  may  be  awarded  against 
him  on  said  appeal,  not  exceeding  two  hundred  and  fifty 'dollars ; 
and  do  also  undertake,  that  if  the  said  judgment  so  appealed  from, 
or  any  part  thereof,  be  affirmed,  the  said  appellant  will  pay  the 
amount  directed  to  be  paid  by  the  said  judgment,  or  the  part  of  such 
amount  as  to  which  the  said  judgment  shall  be  affirmed,  if  it  be  af- 
firmed only  in  part,  and  all  damages  which  shall  be  awarded  against 
said  appellant  on  the  said  appeal. 

Dated  185 

[Add  affidavits  of  sureties  and  acknowledgment,  tfb  in  No.  XIII.] 

N.  B. — If  proceedings  are  not  sought  to  be  stayed,  omit  second 
clause,  as  above.    The  first  is  necessary  in  all  cues. —  V.  page  549. 


If  the  nndortaking  be  tinder  sec.  338,  insert  statement  iis  to  n«tiire 
of  judgment  appealed  from,  and  modifj  Becond  clause  u  fDllon, 
"  that,  if  the  anid  Judgment,  &o.,  the  appellant  will  obey  the  order  of 
tihe  appellate  court,  when  made  ia  relation  to  the  matters  afaresaid," 

If  the  undertaking  be  under  sec,  338,  modify  second  cliuee,  u 
Dnder,  describing  judgment  and  property  affected  thereby  in  &i 
introduetory  portion. 

"  That  during  the  possession  of  the  aforesaid  property  by  the  sppd- 
lantgbe  will  not  commit  or  suffer  to  be  committed  any  waste  thereon, and 
that,  if  the  said  judgment  bo  affirmed,  he,  the  said  appellant,  willp»j 
the  value  of  the  use  and  occupation  of  the  said  property,  from  iht 
time  of  the  said  appeal,  until  the  delivery  of  poasosaion  thereof  pai- 
Buant  to  tbo  judgment,  not  exceeding  the  sum  of  [sum tab) 

fixed  by  the  judge  and  specified,  V.  page  549],  and  ffill  alao  piy  lU 
costs,"  &c. 

[Conclude  with  nodertaking,  as  in  first  form  given.] 
If  the  judgment  appealed  from  be  for  the  sale  of  mortgaged  pre- 
mises, and  payment  of  defioiency,  modify  clauso  2,  bo  as  to  prorids 
for  that  deficieuoy. — V.  page  549. 


APPEAL  FROM  JUSTICE'S  COURT. 
Undertaking  as  above  ;  but  only  : 

"  That  if  judgment  shall  be  rendered  against  the  said  appflUuit 
upon  his  aforesaid  appeal,  and  execution  thereon  shall  be  retnmed 
unsatisfied  in  whole  or  in  part :     We,  the  said  asd  <riU 

pay  the  amount  unsatisfied  thereon." 

N.B. — In  all  cases,  the  affidavits  of  justification  and  acknowledg- 
ment must  be  added,  as  in  No.  Xlll. 


LXXIU. 
NOTICES 

OF  EXCEPTION  AND  JUSTIFICATION. 
V.  page  553. 

OF  EXCEPTION. 
Title,  &o. 

Take  notice  that  I  except  to  the  sufficiency  of  the  surfiliei  od  tit 
part  of  the  appellant,  on  the  appeal  taken  m  thia  action. 
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OP  JUSTIFICATION. 

Take  notice,  ihat  the  sureties  on  the  part  of  the  appellant,  on  the 
appeal  taken  in  this  action,  will  justify  before  a  judge  of  this 

court,  (or         county  judge  of  the  county  of         )  at  on 

the  day  of  at  o'clock  in  the  forenoon. 


LXXIV. 
JUDGMENTS 

ON  APPEAL. 


OF  AFFIRMANCE  BY  HIGHER  JURISDICTION. 

This  cause  having  been  brought  into  this  court,  on  appeal  from  a 
judgment  entered  in  the  court,  in  favor  of,  &c.,  for  <&c.     [De- 

scribe court  and  judgment.]  And  the  said  appeal  having  been  heard, 
and  the  decision  of  the  court  thereupon  having  been  duly  file4t 
whereby  the  said  judgment  is  in  all  things*  affirmed  ;  on  motion,  &c.. 
It  is  adjudged  that  the  said  judgment  be,  and  the  same  is  hereby  in 
all  things  affirmed,  and  that  the  said,  &o.  [Continue  in  ordinary  form 
of  judgment  for  original  amount  and  further  costs. — V.  No. 

LIV.] 


REVERSAL  BY  HIGHER  JURISDICTION. 

Same  as  last  down  to  *,  substitute  '^  is  in  all  things  reversed."  Ad- 
judge that  the  said  judgment  bo,  and  the  same  hereby  is  in  all  things 
reversed,  and  that  the  said,  &o.  Postea  for  recovery  of  costs  alone. 
[Modify  form  above  referred  to.] 


JUDGMENT  BY  GENERAL  TERM  ON  APPEAL. 

Commence  as  follows : 

This  cause  having  been  brought  before  the  general  term  of  this 

court,  on  appeal  from  a  judgment  entered  therein,  on  the         day  of 

on  the  direction  of  the  Hon.  a  justice  of  this  court,  in 

favor,  &c.    And  the  said  appeal  having  been  heard,  &c.    [Continue 

as  in  foregoing.] 
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ON  APPEALS  FROM  ORDERS 

BY  COURT   OF  APPEALS  AS  FOLLOWS  : 

.    An  Appeal  haviDg  been  taken  to  this  court  from  an  order  of  the 
general  term  of  the  court,  made  in  this  cause  on  the  day  of 

whereby,  &c.,  [describe  order,]  and  the  said  appeal  having 
been  heard,  and  the  decision  of  the  conrt  thereupon  having  been 
duly  filed,  whereby  the  said  order  is  approved  and  confirmed.  Now, 
it  is  hereby  ordered,  that  the  said  order  be,  and  the  same  is  hereby 
in  all  things  approved  and  confirmed  as  aforesaid,  and  it  is  ordered 
that  the  appellant  do  pay  to  the  respondent  the  costs  of  the  said  ap- 
peal, to  be  taxed  by  the  clerk  of  the  aforesaid  court. 

On  reversal,  substitute  the  words  **  reversed  and  set  aside,''  and  in- 
vert direction  as  to  payment  of  costs. 

BT  GENERAL  TERM  AS  FOLLOWS  : 

An  appeal  having  been  taken  to  the  general  term  of  this  court, 
from  an  order  made  in  this  cause  on  the  day  of  by  the 

Hon.  a  judge  of  this  court  [describe  order.]     And  the  said 

appeal,  &c.,  as  in  first  form. 


LXXV- 
REMITTITUR 

ON  REVERSAL   OF  JUDGMENT   BY  COURT  OF    APPEALS. 

State  of  New  York  ss. 

Picas  in  the  court  of  appeals,  held  at  the  Capitol,  in  the  city  of 
Albany,  on  the  day  of  in  the  year  one  thousand 

eight  hundred  and  fifty  ,  before  the  judges  of  said  court. 

Witness,  L.  M.,  Esquire. 

Chief  Judge, 
[S.  S.]  Clerk. 

Title,  <feo. 

Be  it  remembered  that  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  fifty  ,  the  appellant  in 

this  cause  came  here,  into  the  court  of  appeals,  by  A.  B.  his  attorney, 
and  C.  D.  his  counsel,  and  filed  in  the  said  court  his  notice  of  appeal 
and  return   thereto,  from  a  judgment  of  the  court    And 

the  respondents  in  said  cause  afterwards  appeared  in  said  court  of 
appeals,  by  E.  F.  their  attorney,  and  G.  H.  iheir  counsel,  which  said 
notice  of  appeal  and  the  return  thereto  filed  as  aforesaid,  are  hereunto 
annexed. 
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Whereupon  tlie  said  court  of  appeals,  after  having  heard  this  cauf 
argued  by  Mr.  CD.,  counsel  for  the  appellanti  and  by  Mr.  Q.  H 
counsel  for  the  respondent,  and  after  due  deliberation  having  bee 
had  thereon,  did  order  and  adjudge  that  the  judgment  of  the 
court  appealed  from  in  this  cause  be  [reversed,  annulled,  and  altc 
gcther  held  for  nothing.  And  it  was  further  ordered  and  adjudge 
that  a  new  trial  be  granted  in  said  cause,  with  costs  to  abide  th 
event  of  the  suit,] 

It  was  also  ordered  that  the  record  and  proceedings  be  remitted  t 
the  court,  there  to  be  proceeded  upon  according  to  law. 

Therefore  it  is  considered  that  the  said  judgment  be  [reversed 
annulled,  and  altogether  held  for  nothing,  and  that  a  new  trial  b 
granted  with  costs  as  aforesaid.] 

And  hereupon  as  well  the  notice  of  appeal  and  return  thereto 
aforesaid,  as  the  judgment  of  the  court  of  appeals  aforesaid,  by  then 
given  in  the  premises,  are  by  the  said  court  of  appeals,  remitted  int( 
the  court  before  the  justices  thereof,  according  to  the  form  o 

the  statute  in  such  cases  made  and  provided,  to  be  enforced  accord 
ing  to  law,  and  which  record  now  remains  in  the  said  court,  be- 

fore  the  justices  thereof^  &o. 

[S.  S.]  Clerk, 

Court  of  Appeals,  Clerk's  Office,  \ 
Albany,  185     ,  ) 

1  hereby  certify  that  the  preceding  record  contains  a  correct  trail- 
script  of  the  proceedings  in  said  cause  in  court  of  appeals,  with  the 
papers  originally  filed  therein,  attached. 

[S.  S.]  Clerk. 


ON  AFFIRMANCE. 

Same  as  foregoing.     Omit  words  in  brackets,  and  insert  the  word 
^^  affirmed,"  in  lieu  thereof,  in  two  places. 


LXXVL 
SKETCH  OF  BILL  OF  COSTS. 

V.pa{/t  631. 

OF  PLAINTIFF. 
Tide,  &.O. 

The  Bill  of  GotU  </  Ote  Plaintiff  in  thii  cawt. 
Prooeadings  before  notioe  of  Trial,  $7  00 

or,  $12  00,  if  action  be  for  relief. 
SnbBequent  proceedings  before  Trial,  7  00 

185    ,  January,  Term  fee,  canse  on  calendar  not  reached,  10  00 
and  so  on,  a  Eeparate  entry  being  made  for  each  Term 
before  the  bearing,  giving  date  of  month. 
Trial  fee,  iffine  of  fact,  verdict  for  ,  15  00 

N.  B.  moved  for  a  new  Tri^l,  on  a  otue  made. 

Term  fee,  case  on  special  Term  calendar,  not  reached,  10  00 
allowed  by  Superior  eojitt—V'.  page  616. — Sed.  Qy. 
CosU  of  motion,  new  Trial  denied,  10  00 

Qr.     If  not  trial  fee,  according  to  doctrine  last  no- 
ticed.   But  donbtfal  if  more  than  #10  00,  allowable 
in  respect  of  the  motion,  aa  a  mcrtion,  withoat  regard 
to  Term  fees. 
Appeal  taken  bj  to  general  Term. 

Costs  of  appeal  before  argument,  15  00 

Term  fees  as  above,  according  to  oiroomstanoea. 
Argument  of  appeal,  30  00 

Judgment  reversed,  appeal  taken  by  to  court  of 

Appeals. 
Costs  of  appeal  to  Court  of  Appeals,  before  argument,     26  00 
Term  fees  as  above,  if  claimable. 

Argument  of  appeal,  50  00 

If  judgment  reversed  and  Venire  de  novo  awarded,  re- 
commence from  first  Term  fee,  omitting  the  two  firrt 
items. 
Costs  of  motion  to  change  Venne,  ordered  to  abide  event 
of  suit  (if  bo).  low 

Insert  toy  similar  items  of  surcharge,  if  any  exist, 
Bpeeifying  their  nature. 


1 
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Disbursements,  as  under  : 

Affidavits.    (Giye  number*  12^  cts.  each.) 

Aoknowledgments,  (if  security  given.) 

[State  amount  paid  commissioner  of  deeds.] 

Postages — give  amount. 

Advertisements,  (if  service  by  publication,  as  paid.) 

Witnesses        days  each,  50  cts.  per  diem  each  witness. 

1  witness  A.  B.  from  county  of  distant  miles, 

engaged        days. 
Paid  travelling  fees  of  do.         miles,  (at  6  cts.  per  mile, 

going  and  returning. — V.  page  629.) 
[Insert  a  separate  item  for  each  witness,  or  class  of  wit- 
nesses of  this  description.] 
Paid  Jurors  fees,  (in  country  25  cts,  in  New  York  and 

Albany  12^  cts,  each  juror.) 
Paid  Clerk,  fees  on  Trial  and  Judgment,  $1  50,  or,  $2, 

if  salaried  officer. 
Do.     For  certified  copy  of  order  (50  cts.  per  folio  of  100 

words. 
Do.  Do.     For  return  on  appeal,  [same  rate.] 
Transcript  6  cts,  filing  5  cts. 
Paid  Printer's  bill  for  Case. 
Do.        Do.  for  Points. 

Paid  Sheriff  his  fees  as  under  : 
f*or  serving  complaint,  (if  served,  $1,and  6  cts  per  mile 

going  only — V.  p.  638.) 
Do.    Fees,  Cause  on  Circuit  calendar  Terms,  (50 

cts.  per  Term.)     Do.  Do.  Execution,  69  cts. 
Entering  Satisfaction  12 1    cts.     If  transcript  required, 

charge  in  addition. 
N.  6.     Insert  any  other  disbursements,  if  any. 
Allowance  of         per  cent  on  $  amount  of  verdict 

,  as  per  order  of        instant. 


Deduct  costs,  directed  to  be  allowed  to  as  follows : 
costs  of  Term  185  Trial  postponed  on  that  con- 
dition. $10  00 

[Insert  any  other  similar  items,  as  for  Inquest  set  aside, 
&c.,  to  a  deduction  in  respect  of  which,  the  losing 
party  may  be  entitled.] 


Interest  on  ^ 


Total  costs,  $ 
amount  of  Verdict  from        to 

Total  t 
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Defendant^  CosU. 
V«ry  from  the  above,  as  follows  : 

Proceedings  before  notice  of  Trial,  $5  only,  instead  of  $7  or  $13, 
Trial  fee     Issue  of  Law  or  Fact,  $12  instead  of  $15. 

Do.     Issues  of  Law  and  Fact,  $15  instead  of  $20. 

Allowances  tbe  same  in  otber  respects,  and  bill  may  be  drawn  in 
same  manner  mutatis  mutandis. 

Margin  to  be  left  blank  for  taxation. 


LXXVIL 
NOTICE  OF  MOTION 

FOR  ADDITIONAL  ALLOWANCE. 

Title,  &c. 
Sir, 

Please  take  notice  that  upon  tbe  pleadings  and  proceedings  in  this 
cause,  a  motion  will  be  made  before  this  court,  the  Hon.  J.  H.,  one 
of  the  justices  thereof  presiding,  at  in  the  city  of  on  the 
day  of         instant,  at  am.,  that  an  allowance  be  naade  to  the 

plaintiff,  in  addition  to  his  costs  in  this  action,  in  pursuance  of  tbe 
provisions  of  sec.  308  of  the  Code  of  Procedure. 


(MMiM^MMM^tam* 


LXXVIII. 
PROCEEDINGS 

ON  ARREST. 


UNDKRTAKlNG  UY  PLAINTIFF. 

Title,  <fec. 

Whereas,  A.  B.)  above  named,  has  made  application  to  one  of  the 
of  the  above*named  court,  to  arrest  the  above  named  C.  D.,  in 
an  action  for 

Is'ow,  therefore,  we,  the  above-named  A.  B.,  of  No.  Street, 

in  the  city  of  and  E.  F.,  of  No.  Street,  in  said  city 

and  G.  H.,  of  No.  Street,  in  said  city,  do  hereby,  pursuant 

to  the  statute  in  such  case  made  and  provided,  undertake,  that  if  the 
defendant  in  the  said  action  do  recover  judgment  therein,  the  plain' 
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tiff  in  said  action  vrill  pay  all  costs  which  may  be  awarded  to  the 
said  defendant,  and  all  damages  which  he  may  sustain  by  reason  of 
the  arrest  in  said  action,  not  exoceding  the  sum  of  hundred 

dollars. 

Dated  18 

Add  affidavit  of  jastifioation  by  sureties,  and  acknowledgment,  as  in 
No.  XIII.     Plaintiff  need  not  justify. 


ORDER  TO  ARREST. 
V.  page  652. 

Title,  &c. 

To  the  Sheriff  of  the  county  of 

You  are  required  forthwith  to  arrest  the  defendant  in  this  action, 
and  hold  htm  to  bail  in  the  sum  of  [double  plaintiff's  claim  in 

general,  but  amount  rests  with  the  judge],  and  to  return  this  order  to 
0.  D.,  tho  plaintiff's  attorney,  at  on  the  day  of  one 

thousand  eight  hundred  and 


UNDERTAKING  ON  GIVING  BAIL. 

Title,  Ac. 

Whereas  the  above-named  defendant,  CD.,  has  been  arrested  in 
the  foregoing  action  by  the  sheriff  of  the  county  of  at  the  suit  of 

the  above-named  A.  B. 

Now,  therefore,  we,  E.  F.,  of  &c.,  and  G.  II.,  of  &c.  [state  places 
of  residence  and  occupations],  do  hereby,  pursuant  to  the  statute  in 
such  case  made  and  provided,  undertake  that  C.  D.  the  defendant 
above  named,  shall  at  all  times  render  himself  amenable  to  the  pro- 
cess of  this  court,  during  the  pendency  of  this  action,  and  to  such  as 
may  be  issued  to  enforce  the  judgment  therein. 

[So  far  in  ordinary  cases.] 

If  the  defendant  be  arrested  under  subdivision  3  of  section  179, 
add  as  follows : 

And  we  do  hereby  further  undertake  and  become  bound  to  the 
said  plaintiff  in  the  sum  of  for  the  delivery  of  the  property 

claimed  by  him,  the  said  plaintiff,  in  this  action,  if  such  delivery  shall 
be  adjudged  ^  and  for  the  payment  to  him  of  such  sum  as  may  for  any 
cause  be  recovered  against  the  said  defendant,  C.  D.,  in  this  action. 

Add  affidavits  of  justification  and  acknowledgments,  as  in  No.  XIII. 
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MOTION  TO  VACATE. 

Title,  &o.  and  formal  notico  as  in  No.  X. 

(Grounded  on  the  pleadings  and  proceedings  in  this  cause.) 
That  the  order  for  the  arrest  of  0.  D.,  the  above-named  defendant, 
granted  on  the  day  of  by  the  Honorable  a  justice 

of  this  court,  on  the  application  of  A.  B.,  the  above*named  plaintifl^ 
be  vacated,  or  for  such  further  or  other  order  as  may  be  just. 


MOTION  TO  REDUCE  BAIL. 

Notice,  &o.,  as  in  last. 

That  the  amount  of  bail  to  be  given  on  the  arrest  of  C.  D.,  die 
above-named  defendant,  on  the  application  of  A.  B.,  the  above-named 
plaintiff,  as  the  same  is  fixed  by  an  order  of  this  court,  made  the 
day  of  by  The  Honorable  a  justice  thereof,  may  be  re- 

ducedy  or  for  such  further  or  other  order  as  may  be  just. 


LXXIX. 
PROCEEDINGS 

ON  REPLEVIN. 


AFFIDAVIT. 
V.  Page  667. 

County  of  ss. 

A.  B.,  the  above-named  plaintiff,  being  duly  swoma  deposes  and 
says : — Firstly.  That  he  is  owner  of  the  property,  to  recover  tba 
possession  of  which  this  action  is  brought,  and  that  the  description 
of  said  property  is  as  follows,  to  wit : 

[Insert  correct  description.] 

Or, 

Firstly.  That  he  is  lawfully  entitled  to  the  possession  of  the  pro- 
perty, to  recover  the  possession  of  which  this  suit  is  brought,  by  Tirtne 
of  a  special  property  therein,  the  facts  in  respect  to  which  are  here- 
inafter set'  forth,  and  that  the  description  of  said  property  la  as  fol- 
lows, to  wit : 

[Insert  correct  description.] 

That,  &o, 

[Insert  statement  of  facts  and  circnmstanoes,  showing  nature  of 
special  property  claimed.] 
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Seootidly, 
That  ihe  pftid  property  ifl  wrongfully  detained  by  the  said  de- 
fendants, above  named. 
Thirdly, 
That  the  alleged  cause  of  the  detention  thereof,  aooording  to  his 
this  deponent^s  best  knowledge,  information  and  belief,  is  as  fol- 
lows, to  wit :    [State  alleged  cause  of  detention.] 
Fourthly, 
That  the  sjaid  property  has  not  been  taken  for  a  tax,  assessment 
or  fine,  pursuant  to  a  statute,  or  seized  under  an  execution  or  attach- 
ment against  the  property  of  the  said  plaintiff. 
Fifthly, 
That  the  actual  value  of  said  property  is  the  sum  of  dol- 

lars. 

Sworn  to  before  me^  thie  )  .    n 

dayof  185     J  ^- "• 

CD., 

Commissioner  of  Deeds. 


SNDORSB  REQUISmOK  TO  SHERIFF,  AS  FOLLOWS  : 

Sir: 
I  require  you  to  take  the  property  claimed  by  the  within  affida- 
vit from  the  defendant,  and  deliver  it  to  the  plaintiff* 

Date.  Yours,  A.  B. 

AUomey/or  Plaintif. 

To  the  Sheriff  of  the  County  of 


UNDERTAKING  BY  PLAINTIFF'S  SURETIES. 

V.  Page  669. 
Title,  &o. 

Whereas  the  plaintiff  in  this  action  has  made  an  affidavit  that  the 
defendant  therein  wrongfully  detains  certain  personal  property,  in 
the  said  affidavit  mentioned,  of  the  value  of  and  the  plaintiff 

claims  the  immediate  delivery  of  such  property,  as  provided  for  in 
the  second  chapter  of  the  seventh  title  of  the  second  part  of  the 
Code  of  Procedure,  Now  therefore,  and  in  consideration  of  the 
taking  of  the  said  property,  or  any  part  thereof,  by  the  Sheriff  of 
the  County  of  ,  by  virtue  of  the  said  affidavit  and  of  the 

requisition  thereupon  endorsed.  We,  the  undersigned  A.  B.,  of  No. 
street,  in  the  city  of  ,  and  C.  D.,  of  No.  street*  in  the 

ciljy  of  ,  do    hereby  undertake  and  become  bound  to  the  de- 
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ftndant  in  the  Bum  of  [double  amoont  stated  on  afBdarit]  for  die 
prosecution  of  tbis  action*  and  for  the  return  to  the  defendant 
of  the  said  property,  or  so  mnch  thereof  as  shall  be  tal»n  bj  Tirtne 
of  the  said  affidayit  and  requisition  therenpon  endorsed,  if  a  return 
lihereof  shall  be  a^nd^d  ;  and  fbr  the  payment  to  him  of  such  sum 
as  may,  for  any  cause,  be  i^coT^red  against  tiie  plaintiff  is  this  ao- 
tion. 

Dated,  d^c. 

Add  affidavit  of  jostifioation  and  acknowledgment,  as  in  No.  XIIL 


UNDERTAKING  ON  PART  OF  DEFENDANT  IN  ORDER  TO 

RETAIN  PROPERTY. 

Title,  <fec. 

Whereas  the  plaintiff  in  this  action  has  claimed  the  delirery  to 
Mm  of  certain  personal  property  specified  in  the  affidavit  made  on 
behalf  of  the  pluntiff  for  that  purpose,  of  the  alleged  valne  of 
and  has  caused  the  same  to  be  taken  by  the  Sheriff  of  the 
Oonnty  of  >  pursuant  to  the  second  chapter  of  the  seventh 

title  of  the  seeond  part  of  the  Code  of  Prooedure,  but  the  same 
has  not  yet  been  delivered  to  the  plainUff.  And  whereas  the  de- 
fendant is  desirous  of  having  the  said  personal  property  returned  to 
him.    Now  therefore,  we  the  undersigned  A.  B.,  of  No.  street, 

in  the  City  of  ,  and  C.  D.,  of  No.  street,  in  the  city  of  , 
for  the  procuring  of  such  return,  and  in  consideration  thereof,  do 
hereby  undertake  and  become  bound  to  the  plaintiff  in  the  sum  of 
[amount  stated  in  plaintiff's  affidavit]  for  the  delivery  of  the  said 
property  to  the  plaintiff,  if  such  delivery  shall  be  adjudged,  and  for 
the  payment  to  him  of  such  sum  as  may,  for  any  eausa,  be  recovered 
against  the  defendant  in  this  action. 

[Add  affidavit  of  sureties,  and  acknowledgment  as  in  foregoing.] 

N.  B. — The  usual  notice  of  justification  by  the  sureties  proposed, 
before  a  judge  or  justice  of  the  peace,  must  be  endorsed  npon  the 
oopy  of  undertaking,  when  served  upon  the  plaintiffi  The  notice  to 
be  of  not  less  than  two,  nor  more  than  sis  days.— F.  page  671.  For 
general  form  of  notice*  K.  No.  LXXITL 


FDRMa  936 

INJUNCTION. 


'    FORM    OF    ORDER. 

F.  Pagt  681. 

Tide,  Ao. 

It  appearing  satisfaotorily  to  me  by  the  affidavit  of  A.  B.,  the 
plaintiff,  that  anffieient  grounds  for  an  order  of  injunotion  exist ;  I 
do  hereby  order,  that  the  defendant,  C.  D.,  refrain  from  [particularise 
acts  sought  to  be  restrained]  until  the  farther  order  of  this  Court, 
and,  in  case  of  disobedience  to  this  order,  you,  the  said  0.  D.,  will  be 
liable  to  the  punishment  therefor  prescribed  by  law. 


UNDBRTAKING  THEREON. 

V.  Page  683. 
Title,  &o. 

The  above-named  plaintiff  A.  B.,  haying  applied  to  this  Court ;  or 
'*  to  a  Judge  of  this  Court ;"  or,  "  to  the  County  Judge  of  the  County 
of  ,"  for  an  injunction  restraining  the  defendant,  C.  D.,  from, 

&e.r  [state  as  in  order]  as  therein  particularly  mentioned,  We,  the 
undersigned  E.  F.,  of  No.  street,  in  the  City  of  ,  and  G. 

H.,  of  No.  street,  in  the  City  of  ,  do  undertake  on  the 

part  of  the  plaintiff,  in  the  sum  of  [amount  to  be  fixed  by  judge,] 
that  the  plaintiff  will  pay  to  the  defendant  so  enjoined,  such  damages, 
not  exceeding  the  above-mentioned  sum,  as  he  may  sustain  by  reason 
of  such  injunction,  if  the  Court  shall  finally  decide  that  the  said 
plaintiff  was  not  entitled  thereto ;  such  damages  to  be  ascertaiaed  by 
a  reference,  or  otherwise  as  the  Court  shall  directs   . 

Dated  18 


MOTION  TO  VACATE  INJUNCTION. 

Title  and  Notice,  (fee,  as  in  No.  X. 

Notice  that  the  defendant  will  apply  '*  to  the  Honorable  a 

judge  of  the  court  in  which  this  action  is  brought,''  &c. 

That  the  injunction  granted  in  this  cause  by  the  Honorable 
a  judge  of  this  court  (or  by  Esq.,  county  judge  of  the  county  of 

as  the  case  may  be),  by  order  bearing  date  the  day  of 

and  made  without  notice  to  him  the  said  defendant)  be  vacated  or 
modified,  or  for  auoh  further  or  other  order  MBmMj  be  jost^:  . 
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LXXXI. 
PROCEEDINGS 

ON    ATTACHMBNT 


FOEM  OF  AFFIDAVIT. 
F.  page  694. 


IN  CASE  OF  FOREIGN  CORPORATION. 

Title,  &o. 

County  of  88. 

A.  B.  of  the  city  of  ihe  above-named  plaintiff,  being  duly 

sworn,  dotb  depose  and  say  that  this  action  is  one  brought  for  the 
reeovery  of  money,  against  the  defendants,  a  corporation  created  by 
or  nnder  the  laws  of  another  state,  to  wit,  of  the  state  of  .  Thai 
a  canse  of  action  exists  in  him,  the  said  plaintiff,  against  the  said  de- 
fendants, for  the  sum  of  dollars,  the  amount  of  the  claim  of  him, 
the  said  plaintiff;  and  that  the  grounds  of  such  action  are  in  respect  of 
[state  circumstances  of  case).  And  deponent  lastly  saith,  that  the 
said  defendants  are  a  foreign  corporation,  having  property  within 
this  state. 

Sworn  to,  brfore  me,  this  >  .    « 

day  of  185       J  ^' ^' 

X.  Y., 

Commissioner  of  Deeds, 


AGAINST  NON-RESIDENT  DEBTOR. 

Alter  foregoing  form,  as  follows : 

Against  the  defendant,  C.  D.,  who  is  not  a  resident  of  this  state, 
but  who  reddes  at  in  as  he,  this  deponent,  has  been  in^ 

formed  and  believes.    That  a  cause  of  action,  &c.,  as  in  last.    Thai 
the  said  defendant,  C.  D.,  is  not  a  resident  of  this  state. 


AGAINST  ABSCONDING  OR  CONCEALED  DEBTOR. 

Alter  av  foBows : 
Agunst  the  defendant,  C.  D.,  who  has  absconded  and  oonoealed 
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himflelf  as  hereinafter  mentioned.  That  a  cause  of  action^  &c.,  as  in 
lasi  That  the  said  defendant,  C.  D.,  &c.  [state  dearly^  and  as  posi- 
tiyelj  as  possihie,  the  facts  and  oironmstances,  showing  that  G.  D.  is. 
absconding  and  concealed.] — V.  page  694  et  seg.  That  (in  the  be- 
lief of  this  deponent)  the  said  C.  D.  has  departed  from  this  state,  &o. 
[bring  the  case  within  one  of  the  different  categories  mentioned  at 
the  close  of  sec.  229,  according  to  the  circumstances,  using  the  pre- 
cise words  of  the  statute,  whioheTcr  may  be  applicable.] 

N.B.    If  the  knowledge  of  the  plaintiff  be  positiTe  upon  the  sub- 
ject, omit  the  words,  '^  in  the  belief  of  this  deponent." 


UNDERTAKING. 

V.  page  691. 

Title,  &c* 

Application  having  been  made  to  the  Honorable  one  of  the 

justices  of  this  court,  by  A.  B.,  the  above-named  plaintiff,  for  an  at? 
tachment  against  the  property  of  C.  D.,  the  above-named  defendant, 
a  [describe  class  under  which  defendant  falls]. 

Now,  therefore,  we,  the  undersigned  [names  and  description  of 
plaintiff  and  surety,  as  in  prior  forms],  do  hereby  undertake,  pursuant 
to  the  statute  in  such  case  made  and  provided,  that  if  the  said  C.  D., 
the  defendant  above  named,  recover  judgment  in  this  action,  the  said 
plaintiff,  A.  B.,  will  pay  all  costs  that  may  be  awarded  to  the  said 
defendant)  and  all  damages  which  he  may  sustain  by  reason  of  the 
said  attachment,  not  exceeding  the  sum  of  two  hundred  and  fifty  dol- 
lars. 

[Add  affidavit  by  surety,  and  acknowledgment,  as  in  No.  XII.] 


ATTACHMENT. 

The  People  of  the  state  of  New  Tork, 

To  the  Sheriff  of  the  city  and  county  of  New  Tork, 
Greeting : 

Whereas,  an  application  has  been  made  to  the  Honorable 
one  of  our  justices  of  the  court,  by  A.  B.,  for  an  attachment 

against  the  property  of  C.  D.,  setting  forth  by  affidavit  that  the 
plaintiff  has  commenced  his  action  for  the  recovery  of  money,  against 
the  said  defendant,  a  corporation  created  by  or  under  the  laws  of 
another  state. 

Or, 

A  defendant  who  is  not  a  rendent  of  this  state. 
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Or, 

A  defendant  who  hta  absconded  and  concealed  himself,  as  in  the 
said  affidavit  mentioned. 

That  a  cause  of  action  exists  agiunst  the  said  defendant,  on  behalf 
of  the  said  plaintiff,  for  the  snm  of  dollars,  and  that  die  groonds 
of  such  action  are  [state  gronnds  of  action,  as  concisely  as  possible], 
and  thai  the  said  defendants,  <&c.,  are  a  foreign  corporation ;  or^ 
"that  the  said  defendant  is  not  a  resident  of  this  state;  or,  that 
the  said  defendant  has  departed  from  this  state  with  intent,  Itc. 
[allege  in  conformity  with  affidavit^  in  precise  words  of  sec.  229], 
the  same  so  appearing  by  affidavit. 

Now,  yon  are  commanded  and  required  to  attach  and  safely  keep 
all  the  property  of  the  said  defendants,  within  yonr  county,  or  so 
much  thereof  as  shall  be  sufficient  to  pay  the  plaintiff's  demand,  to- 
gether with  costs  and  expenses,  as  a  security  for  the  satisfaction  of 
such  judgment  as  the  plaintiff  may  recover,  and  therein  proceed  in 
the  manner  as  required  by  the  statutes  in  such  case  made  and  pro- 
vided. 

Witness,  the  Honorable  our  justice!  of  the  said  oornt,  aft  th^ 

City  Hall,  in  the  city  of  New  York,  this  day  of  in  the 

year  one  thousand  eight  hundred  and  fifty  • 

N.B.    The  allowance  of  the  judge  should  be  endorsed 


UNDBRTAKING  BT  DEFENDANT,  &SBBIN0  DISCHABOE 
OF  ATOACHMENT,  UNDER  SECS.  240  AND  241. 

Title,  <fec. 

An  attachment  having  been  issued  in  the  above-entitled  suit,  to  the 
Sheriff  of  the  county  of  ,  and  the  above-named  defendant  having 
appeared  in  such  action,  and  being  about  to  apply  to  the  officer  who 
issued  such  attachment,  (or  to  the  above-mentioned  court,)  for  an 
order  to  discharge  the  same ;   we,  A.  B.,  of  No.  Street,  in 

the  city  of  and  C.  D.  of  No.  Street,  in  the  said  city, 

do  hereby,  pursuant  to  the  statute  in  such  case  made  and  provided, 
undertake,  in  the  sum  of  [N.B.  double  the  amount  stated  by  the 
plaintiff  in  his  complaint],  that  the  said  defendant  will,  on  demand,  pay 
to  the  above-named  plaintiff  the  amount  of  the  judgment  which  may 
be  recovered  against  the  above-named  defendant  in  this  action,  not 
exceeding  the  above-mentioned  sum. 

Usual  affidavit  of  justification  and  acknowledgment — V.  No.  XIIL 

N.B.    There  must  be  two  sureties,  at  least,  to  this  nndertakiBg. 
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APPOINTMENT 

OF  REOEIVER. 


NOTICE  OF  MOTION. 
r  Page  705. 

Title  and  Noiio6)  Ae,j  F.  No.  X. 

Grounded  ^^npon  the  pleadings  in  this  aetion,  and  the  affidant^  with  a 
eopy  of  which  you  are  herewith  served.^' 

That  a  receiver  may  be  appointed  of  the  rents  and  profits  of  the 
estate,  (or,  of  the  estate,  property  and  effects,)  of  the  defendant,  C. 
D.,  referred  to  in  the  pleadings  of  this  cause,  with  the  nsnal  powers, 
and  vpon  the  usual  directions;  or  for  such  further  or  other  order  aa 
may  be  just. 


ORDER  THEREUPON. 

Title,  &o.,  F.  No.  XI. 

That  it  be  referred  to  A.  B.,  Counsellor  at  Law,  residing  in  the 
City  of  ,  in  the  County  of        ,  to  appoint  a  receiver  of  the 

rents  and  profits  of  the  estate,  (or,  "  of  the  estate,  property  and 
effects,'^)  of  the  defendant,  C  D., mentioned  in  the  pleadings  in  this 
cause,  with  the  usual  powers,  and  upon  the  usual  directions ;  and 
that  the  said  referee  take  from  such  receiver  the  necessary  and  usual 
security  for  the  performance  of  his  trust,  and  file  the  same  in  ihe 
proper  office ;  and^  that,  upon  the  filing  of  the  report  of  the  said 
referee,  and  of  such  security,  such  receiver  be  vested  with  all  his 
tights  and  powers  as  receiver,  according  to  the  rules  and  praotiee  of 
this  Court. 
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DIGEST 

RECENTLY-REPORTED  CASES. 
REFERRED  TO  IN  PRELIMINARY  NOTICE, 


ACTIONS. 

V.  Pleadififf — Justices^  OourL 


ADMISSION 

BY*  NON-DENIAL  ON  PLEADING— EFFECT  OF. 

V.  Pleading. 


ADVERSE  POSSESSION. 

Ir  grantee  enter  in  life-time  of  grantor,  and  hold  both  lands 
and  deed,  for  a  period  sufBcient,  if  holding  adverse,  to  bar  an 
entry ;  in  absence  of  other  evidence,  the  character  of  pos- 
session may  be  ascertained  from  the  language  of  deed  ;  and, 
if  that  professes  to  convey  absolute  estate  in  fee,  the  inference 
is  inevitable,  that  both  entry  and  possession  are  adverse. — Oor- 
win  V.  Cbrmn^  9  Barb.  S.  C.  R.  219.  By  majority,  Barculo  J. 
dissenting. 

Adverse  possession  of  twenty  years  held  to  be  insufficient, 
in  case  v^here  action  was  brought  in  place  of  a  writ  of  right, 
and  the  right  in  question  accrued  before  passing  of  Revised 
Statutes.  Twenty-five  years  must  be  shown  to  bar  the  action 
in  such  a  case,  as  under  the  former  law. — Fosgate  v.  Herkimer 
Mamtrfacturing  and  Hydraulic  Company^  9  Barb.  S.  C.  R.  287. 


AFFIDAVIT 

Venue  must  be  stated  upon ;  if  not,  proceedmg  void.  It 
must  appear  upon  its  face,  that  it  was  made  before  some  officer 
competent  to  take  affidavits,  and  within  some  place,  where  he 
was  authorized  by  law  to  administer  an  oath.— iktne  v.  Morse^ 
6  How.  894. 
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AMENDMENT, 

When  necessary  to  conform  the  pleading  or  proceeding  to 
the  facts  proved,  may  be  made  at  any  time — powers  of  the 
court  in  this  respect  not  altered  by  changes  in  sec.  173.  Effect 
of  omission  of  word  ''  or,"  on  alterations  of  that  section  consid- 
ered.—CAopwan  V.  Webb,  6  How.  890 ;  1  C.  R.  (N.  S.)  888. 

Amendment  changing  ^'  cause  of  action,"  will  be  allowed, 
if ''  the  claim"  remains  the  same.  Definition  of  those  terms 
given — Amendments  allowed  accordingly,  though  changing 
action  on  same  state  of  facts,  from  contract  into  tort. — Some 
case. 

Omission  to  reply  to  material  allegation,  may  be  allowed  to 
be  corrected,  nunc  pro  tunc, — WiUis  v.  Underhill^  6  How,  896. 

Mistake  in  the  names  of  plaintiffs,  can  be  corrected  on  the 
trial,  or  afterwards,  by  amendment.  Not  a  ground  of  non-suit 
Barnes  v.  Ferine,  9  Barb.  S.  C.  R.  202,  (cited  at  page  889, 
under  head  of  Trial.) 


ANSWER. 

Doctrine  of  Graham  v.  Stoney  as  to  defence  of  justification 
in  slander, — V.  page  270,  confirmed  ;  Broum  v.  Orvis,  6  How. 
376. 

Allegations  which  would  not  be  allowed  to  be  proved,  even 
in  mitigation  of  damages,  hdd  to  be  irrelevant. — Same  case. 

If  complaint  defectively  verified,  answer  may  be  served 
without  verification.  Defendant  may  take  this  course,  and  is  not 
bound  in  such  case  to  return  the  complaint. — Lane  v.  Morse^  6 
How.  394,  V.  page  171,  172. 

Defective  verification  of— V.  Verification. 


ATTORNEY. 
VerificaHan  by. —  V.  Verification. 


COMPLAINT. 

Amendment  of. — See  •Amendment. 

On  promissory  note,  drawer's  power  to  restrict  liability^ 
Hicks  V.  Hinde,  9  Barb.  S.  C.  R.  628,— reported  6  How.  1. 
Noticed,  under  that  reference,  page  205. 
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Claim  for  cooversion  of  goods,  in  tort,  and  claim  for  money 
had  and  received,  on  contract,  are  distinct  causes  of  action, 
and  oamiot  be  joined  in  same  smU-^Ccbh  r.  Dowf,  9  Barb.  8. 
a  R.  230. 

Action  for  money  had  and  received,  will  lie  for  tortious  sale 
and  conversion-  of  goods*— but  not,  unless  the  facts  would  sns* 
tain  a  recovery  in  ti'over. — Same  case. 


COSTS. 

Proper  costs  upon  amendment  by  leave  of  court :  costs  of  the 
term,  and  costs  of  motion. 

But,  if  amendment  change  defence,  plaintiff  is  entitled  to 
whole  of  his  costs  up  to  time  of  ainendment — Chapman  v.  WM^ 
6  How.  390 ;  1  C.  R.  (N.  S.)  388, 

As  to  payment  of  witnesses  fees,  V.  BenneU  v.  Hallf  10  L. 
0. 191. 


COUNTY  JUDGE. 

Held  that  county  judge  has  no  authority  to  make  orders 
staying  proceedings,  in  an  action  triable  in  another  county. 
Chubbuck  v.  Morrisoji^  6  How.  367;  adverse  to  Peebles  v. 
Rogers^  cited  pages  132-133,  holding  that  the  former  powers  of 
this  officer  still  exist,  as  regards  orders  made  without  notice. 
The  latter  seems  the  better  conclusion. 

Held  irregular,  to  apply  to  general  Term,  on  motion,  to  set 
aside  order  granted  by  county  judge,  as  erroneous.  Proper 
course  to  apply  to  him  in  the  first  instance  to  vacate  or  modify 
his  own  order,  and  then  to  appeal  from  his  decision,  if  neces- 
sary.— Conway  v.  Hitchins^  9  Barb.  S.  C.  R.  878. 


COUNTY  COURTS. 

Enactments  in  judiciary  act  conferring  civil  jurisdiction  upon, 
held  to  be  constitutional. — Frees  v.  Fprd^  I  C.  R.  (N.  S.)  418. 
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DAMAGES,  (LIQUIDATED.) 
Questions  as  to,  con8idered.--r-£eai^  v.  Hayes^  10  L»  O.  166. 


DEFENCE. 

Change  of,  by  amendment,  involves  payment  of  costs  up  to 
time  of  such  amendment. — Chapmcm  v.  Webb^  6  How.  390  \  1 
C.  R,*(N.  S.)  388. 

.Of  party,  refused  to  be  stricken  out,  on  his  non-attendance  as 
witness — Bennett  v.  Hall,  10  L.  O.  191,  N.  B. — The  payment 
on  the  subpoena,  and  the  notice  of  requiring  the  party's  testi- 
mony seem  to  have  been  insufficient. 


DEMURRER. 

General  demurrer,  that  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  overruldB,  and  held  that 
specific  grounds  of  objection  must  be  stated. — Purdy  v.  Car^ 
pen/er,6  How.  361,  V.  pages  253  and  254.  Agrees  with  Glenny 
V.  HitchinSf  but  dissents  from  Stci/t  v.  De  Wittf  and  Durkee  v. 
Tlu  Saratoga  and  Washington  Railroad^  there  cited.  Two 
subsequent  decisions  in  affirmance  of  last,  not  noticed. 

N.  B. — The  majority  of  the  decided  cases  are  against  this 
conclusion.  It  is,  however,  in  exact  accordance  with  the  re- 
commendation given  at  page  253. 

No  ground  of  demurrer  that  complaint  claims  larger  dam- 
ages than  plaintiff  can  recover. — BeaU  v.  Hayes^  10  L.  O.  166. 

Demurrer  not  admissible  in  respect  of  redundant  or  irrelevant 
matter. — BarJc  of  British  Jforth  America  v.  Suydam,  6  How. 
379 ;  reported  1  C.  R.  (N.  S.)  325.  Noticed  from  that  report, 
page  246. 

Where  a  demurrer  was  sustainable,  on  good  cause  assigned 
in  other  elatises,  portions  of  it,  otherwise  bad,  as  merely  con- 
taining objections  to  irrelevant  matter^  were  refused  to  be 
stricken  out  upon  motion. — Smith  v.  Broum^  6  How.  383. 

Held  that  objections  to  complaint,  under  the  mechanics*  lien 
law,  may  be  raised  by  demurrer  as  well  as  by  answer,  if 
otherwise  available.    Doughty  ▼.  Devlin,  decision  of  N.  Y.  com- 


mon  Pleas,  published  by  clerk  of  that  coart.  Averments  ee- 
cesBsry  under  that  measure  fully  considered.  See,  likewise, 
Brien  v.  Clay,  similarly  published. 

Objections  to  matter  involving  the  whole  of  the  case,  can 
only  be  taken  by  demurrer,  not  by  motion  to  strike  out  as  ir^ 
relevant — Brien  v.  Clay. 

DISCOVERY. 

Petition  for,  in  order  to  prepare  pleading,  must  state  facts, 
rtiowing  that  a  discovery  is  necessary  for  that  purpose.  If 
sought  in  respect  of  matters  of  evidence  only,  it  may  be  denied, 
on  application  on  above  ground. — Gelsttm  v.  Marshall,  0  How. 
S98.  « 

Otherwise,  however,  if  discover)'  be  sought,  in  order  to  pre. 
pare  for  tri^. 

ESCAPE. 

Action  for,  agtinst  sheriff  in  justice's  court,  when  held  to  be 
commenced — BorradaiU  v.  Leek,  9  Barb.  S.  C.  R.  All. 


EVIDENCE. 

See  Husband  and  Wife. — Witness. 

GENERAL  TERM. 
Irregular  to  apply  to  by  motion  in  the  first  instance,  in  rela- 
tion to  order  of  county  judge. — Conway  v.  Bitchiru,  9  Barb.  S. 
C.  R.  378.     V.  county  judge. 

HUSBAND  AND  WIFE. 

V.page  56. 

Husband  competent  witness  to  prove  marriage,  when  wife 

alone  sues  for  separate  property, —  Willis  v.  UndirhiUy  6  How. 

396. 

In  actions  of  this  nature,  wife  is  not  bound  to  join  her  husband 
as  a  party,  but  may  sue  alone.  « 

But  must  sue/ in  all  cases,  by  her  next  frieod. — Same  c«c*. 
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Objection  on  the  last  ground  may  be  taken  at  any  stage  of 
the  sait,  but  court  may  allow  appointment  to  b^made,  nunc 
pro  tunc. — Same  case. 


IRRELEVANCY. 

Allegations  in  answer  in  slander,  which  would  not  be  al- 
lowed to  be  proved,  even  in  mitigation  of  damages,  stricken 
out  as  irrelevant. — Braxon  v.  Orvis^  6  How,  376. 

Objections  in  respect  of,  cannot  be  reached  by  demurrer. 
Motion  proper  form. — Bank  of  British  Jforth  America  v.  Suy. 
dam^  6  How.  379,  reported  at  1  C.  R.  (N.  S.)  325.  Noticed 
from  that  report,  page  182. 

Query,  if  irrelevant  clauses  in  a  demurrer,  good  in  other 
portions,  can  be  stricken  out  on  motion.  Application  for  that 
purpose  refused. — Smith  v.  Brown,  6  How.  383. 

Constitutionality  of  mechanics'  lien  law,  not  competent  to  be 
taken  in  question,  on  motion  of  this  nature.  If  issue  of  law 
raised,  matter  raising  it  is  not  irrelevant. 

Also  held,  that  matter  embracmg  the  whole  cause  of  action 
cannot  be  irrelevant.  Brien  v.  Clay^  decision  of  N.  Y.  Common 
Pleas,  published  by  clerk  of  that  court. 


JUDGMENT 

Cannot  be  revived  by  scire  facias.  Remedy  a  new  action.-^ 
Cameron  v.  Young,  6  How.  872. 

Set  aside,  where  entered  upon  assumed  default,  on  complaint 
irregularly  verified,  defendant  having  treated  such  complaint 
as  a  nullity,  and  served  his  answer  without  oath. — Lane  v. 
Morse,  6  How.  394. 


JUSTIFICATION, 

In  slander  or  libel,  doctrine  as  to,  as  laid  down  in  Grahmn  v. 
Stone,  {y.  page  270)— confirmed. — Brown  v.  Orvis,  6  How.  87^. 


JUSTICES*  COURTS. 

Commencement  of  action  in — ^powers  of  justice  to  delegate 
authority,  how  far  exerciseable.  Practice  'm.^^Borroda%l€  v. 
£eeA;,9Barb.  S.  C.  R.  611. 
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Efl^t  of  appearame  of  defendant*  in  oases  oomoieQced  in 
these  coufts  by  attachment — Cowway.  v.  UUdiins^^  Barb.  S. 
a  R.  378. 

Practice  in  justices'  courts, — various  points  in  relation  to 
considered. — Alkn  v.  Stone^  9  Barb.  S*  C.  R.  60. 


LIBEL. 

See  Justification. 


LIEN  LAW. 
V.  Mechanics  Liens, 


MITIGATING  CIRCUMSTANCES. 
See  Justification. 


MECHANICS  LIENS. 

Proper  forms  of  pleading  under,  fully  considered.  Doughty 
V.  Devlin — decision  of  New  York  Common  Pleas,  published  by 
clerk  of  that  court. 

This  case  establishes  the  followiag  principles : 

That  owner  cannot  be  compelled  to  pay  any  greater  sum 
than  his  contract  price  ;  and  that  sub-contractors  are  bound  by 
the  terms  of  the  contract  between  him  and  the  principal  con- 
tractor. 

That  prior  payments,  made  by  the  owner  in  good  faith,  under 
the  contract,  before  notice  of  claim  filed,  will  be  allowed  to  him 
in  making  up  the  aggregate  sum  for  which  he  is  liable. 

That  if  the  owner  have  paid  the  contractor  in  full,  before  the 
filing  of  the  lien,  no  clliim  can  be  asserted  against  him. 

That  the  owner  cannot  be  required  to  pay  money,  before  the 
period  fixed  in  the  contract  signed  by  him. 

That  in  administering  relief  under  this  law,  the  court  acts  as 
a  Court  of  Equity,  and  may  adapt  that  relief  accordingly,  all 
the  difierent  claims  made  being  taken  into  consideration. 

N«B.*^The  whole  subject  of  this  law  will  be  found  fiiUy  con- 
sidered in  the  report  in  question. 
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It  seems  doubtful  as  to  whether  this  law  has  any  retrospective 
effect,as  to  contracts  made  before  its  passage. — ^V.  Brien  v.  Clay^ 
decision  of  same  court,  similarly  published — V.  Deoiurrer,  Ir- 
relevancy. 


OxMISSION  TO  REPLY, 
V.  Pleading. 


ORDER 

Cannot  be  made  by  county  judge  of  any  other  county,  except 
county  of  venue.  So  held  in  Chubbuck  v.  Morrison,  6  How. 
867.  Adverse  to  Peebles  y.  Rogers^  cited  at  p«  132  and  138, 
The  latter  seems  the  better  authority. 

Order  to  stay  proceedings  arbitrarily,  cannot  be  made.  The 
stay  should  always  be,  until  the  party  obtaining  it  can  make 
some  other  application  for  relief. — Chubbuck  v.  Morrison^  6  How. 
867. 

Order  of  county  judge  cannot  be  set  aside  as  erroneous,  on 
motion  to  general  term. — Conway  v.  HUchina,  9  Barb.  S.  0.  R. 
378.    V.  county  judge. 


PARTIES. 

V.  Bank  of  British  North  America  v.  Suydamy  6  How.  879. 
Reported  1  C.  R.  (N.  S.)  325.  Cited  from  that  report  at  page 
63  of  work. 


PARTY. 

Defence  of,  refused  to  be  stricken  out  on  his  non«attendance 
as  a  witness. — Bennett  v.  HaU^  10  L.  O.  19J.    Y.  defence. 


PETITION. 
On  discovery.     V.  discovery. 


PLEADING. 

V.  Complaint f — Answer ^ — Demurrer. 

If  complaint  defectively  verified,  opposite  party  may  serve 
his  answer  without  oath.  Semble,  he  need  not,  in  this  ease,  re- 
turn defective  paper. — Lane  v.  Morse^  6  How.  394«  Y.  page 
171,  172. 
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Defective  Verificaiion  of  by  Attorney  :  See 

Admission  of  fact,  by  omission  to  reply  to  allegation,  conclo* 
sive  in  every  stage  of  the  suit ;  and  report  of  referee^  or  verdict 
of  jury  to  the  contrary,  may  be  disregarded. 

But,  amendment  may  be  allowed,  nunc  pro  tunc^^WiUis  v. 
UnderhiU,  6  How.  306. 

As  to  incompatibility  of  joinder  in  same  pleading,  of  cause  of 
action  on  tort,  and  cause  of  action  on  contract,  arising  oat  of 
same  facts,  V.  complaint.— Co&&  v.  Doio^,  9  Barb.  S.  C.  R.  2i0. 

Strict  view  taken  as  to  supposed  incompatibility  of  putting 
in  equitable  defence  to  legal  action. — Crary  v.  Goodman^  9  Barb. 
S.  C.  R.  657. 

N.B. — This  restriction  removed  by  recent  amendment  of 
Code.    Query  if  law  before?    V.  page  155. 

Held  that  by  sec.  69,  one  form  of  proceeding  is  **  made  com- 
mon  to  both  legal  and  equitable  actions.  One  mode  is  prescribed 
for  the  prosecution  of  rights  and  remedies,  whether  legal  or 
equitable  ;  but  the  pre-existing  distinction  between  those  rights 
and  remedies  which  the  common  law  enforced,  and  those  whicli 
equity  alone  could  protect  or  administer,  remains  untouched.*' 
Same  case.    See  p.  155,  and  chap.  1,  book  5,  passim. 

Similar  questions  considered  very  fully  ;  in  relation  to  the 
point  as  to  whether  a  judgment,  when  sued  upon,  can  or  cao^ 
not  be  impeached  on  the  ground  of  frsmd^-^Dobson  v.  Peoroe, 
10  L.  O.  170. 

N.B. — The  authority  of  the  decision  seems  neutralized ,  by 
the  note  at  the  commencement  of  the  report. 


POSSESSION,  ADVERSE. 
V.  Jidverse  Possession. 


PROCEEDINGS,  STAY  OP. 
V.  Order. 


REPLY  (OMISSION  TO). 
V,  Pleading. 


SCIRE  FACIAS. 
Abolished  altogether  by  Code. — Cameron  v.  Youngj  6  How 
372.    Remedy,  a  new  action,  in  case  where  plaintiff  died  after 
judgment^  but  before  execution. 


DIGEST. 

SLANDER. 
V.  Justification. 


STAY  OF  PROCEEDINGS. 
V.  Order. 


STREET  COMMISSIONERS. 

Cage  in  relation  to,  Morewoodv,  The  Corporation  ofjfeu)  Y 
6  How.  386. 


SHERIFF. 

Commencement  of  action  against  in  Justice's  Court.    "V. 
cape. 


VERIFICATION 

By  plaintiff,  swearing  positively  that  complaint  was  true, 
omitting  words,  ^*  to  his  knowledge,"  sustained  as  sufficient 
Southworth  v,  Curtis,  6  How.  271 ;  1  C.  R.  (N.  S.)  412. 

Attorney  verifying  pleading,  must  have  personal  knowlec    • 
of  all  the  allegations,  unless  same  be  founded  on  an  instrum( 
for  payment  of  money  only.     Verification  grounded  on  clier   ! 
statements  alone,  and  attorney's  belief  of  those  statements,  h<   : 
to  be  defective. — Hunt  v.  Meackam,  6  How.  400. 

See  also  as  to  defects  in  verification. — Lane  v.  Morse,6l{i  ' 
394,  under  the  heads  of  Affidavit,  Answer,  Pleading. 


WITNESS. 

See  Husband  and  Wife. 


Where  demand  of  creditor  has  been  assigned  for  the  purpo  i 
of  making  him  a  witness,  it  is  just  and  equitable  that  the  oth  i 
party,  under  the  recent  amendment  of  the  Code,  should  ha^  i 
the  same  privilege. — Willis  v.  C/?iderAi7/,  6  How.  396.  V.  pag  \ 
363,  373. 

Query,  fees  payable  to  non-resident  witness,  served  with,  i 
jurisdiction. — Bennett  v.  Hall,  10  L.  O.  191. 
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INDEX. 


TnK  Birangeoipnt  in  Ibe  fullowiag  indes  is  mther  that  of  Bnbjecbi,  than  of  mere 
verbal  distjiittiona ;  of  hfoAe  of  intann&tioii,  thaii  of  rninutd  details  in  reference 
to  Uioae  Leads,  The  latter  will  best  ba  gathered  from  a  penieal  of  the  paaugel 
referred  to.  Couuiseneea,  lo  far  as  coneietent  with  avaltabilitj-,  haa  been  •!■ 
tempted. 

For  MfereoceB  to  Forms,  fee  Table  at  commencemeDt  of  rolume. 


Abattmtnt,     (3ee  Contioaance.) 
Abiconding  or  ttmeealed  Debtor.    {Sea 

Execution,  Arrest,  AttachmtiDt) 
Aecounl. 

oopy,  deiDaod  of  by  defendant,  229 
A  eknoKledgjiient. 

Buapeoalon  of  statute  bj,  (eee  Limita- 


Aeiioi 


IS.) 


generoiUy  oouBidered,  47 

parties  to,  (see  Partiea.) 

limitation  of,  67 

commencement   of|   (see   Commence- 

AHmiamrnntnl  of  Denjer.     (See  Com- 
plnint.  Judgment.) 
Bpecinl  proceeUingt  in  relation  to,  73S 

iif  allegations  in  pleading  by  non-de- 
nial, \i97 

of  paper,  may  be  applied  for  by  either 
parly.  337,  S47 

-course  oo  such  application,  327 

effect  of  rofiieal,  327 
^iJmitiiiin  of  Seraiee.     (Bee  Summons, 

Service.) 
AdvrrK  pottiition. 

doctniieof,  laid  down,  71 

(See  Limitutions.) 
Afidavil. 

otMrviee  of  Buramona,  lOM 

formal  requisites  of,  128 

by  whom  tAben,  12U 

iin  motion  to  obtain  reference,  31 1 

in  opposition  thereto,  812 

on  motion  lo  chonga 

of  merita,  8JJ 

of  no  answer  reoeived,  451 

to  accompany  summons  to  joint  debt- 
cr,  not  originally  served,  493 


ne.  321 


B  judgment 


Affidavit. 

on  applicatio 

debtor,  618 
do.  where  property  Buppoee^^  to  be 

concealed.  620 
in  case  of  abscoudiug  or  eoncealed 

debtor,  621 
for  e%aminatipn  of  third  party  as  to 

judgment  debtor's  property,  624 
on    application    for    reMitulion,    on 

appeal    from    justiee's   judgment. 

648 
of  sureties  on  appeal.  6,^1 
on  application  for  arrest,  M9 
by  bail,  on  arrest,  668 
in  replevin,  (167 

on  appliealion  for  injanetjon,  680 
verified  pleading,  how  far  sdoitiible 

ai^  080 
(in  application  for  attachment,  6M 
question  aa  to,  on  application  to  di^' 

cliargo  attophuient,  609  to  701 
on  motion  for  receiver,  706 

various  forma  of,  (see  Appendii.) 
AUoieance. 

in  respect  of  costs,  (jee  Coals.) 
Amrnilmtnl/L 

of  pleading,  (we  Pleading.) 

new  matter  cannot  lie  iotrodnced  by. 

after  abatement,  i9v 
upon  I  rial,  887 
of  judgment  iieeor.5,  when  allowable-. 

447 
answer  stricken  out  aa  frirolou^  nit- 

amendable,  464 
of  defects  in  execution,  610 
of  jufltioe'B  return  on  appeal,  639 
of  underlalcing  on  app«al,  664 
oti-lerk'a  return  on  appeal,  568 


INDEX 
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requisites  of^  under  Code,  258 

lines  of  defence  by,  269 

in  actions  removed  from  justice'scourtv 

260 
demurrer  by,  261 

form  of,  (see  Appvndix.) 
trayerae  of  plaintiff's  case  by,  262 

Seneral  denial  by,  268 
enial  of  conclusion  of  law  inadmis* 
slble,  263 
defence  by  allegation  of  new  matter, 

268 
in  replevin,  269 
in  libel  and  slander,  2*70 
when  verification  of  may  be  omitted, 

272 
in  action  on  promissory  note,  278 
inpartitiOT,*278 

in  ejectment  on  behalf  of  people,  278 
inconsistent  defences  by,  admissible, 

274 
defendant  bound  by  statements  in,  27  5 
defence  by  counter-claim  or  set-off,  276 
sham  or  irrelevant  defences,  conse- 
quence of,  279 
frivolous,  do.  da,  281 
judgment,  on  failure  to,  448 
stricken  out  as  frivolous,  unamend- 
able,  464 
Appeals. 
Not  precluded  by  payment  of  Judg- 
ment, 487 
generally  considered,  632 
arrangement  of  subjects  682 
writs  of  error  abolished,  688 
by  whom  may  be  taken,  538 
nomenclature  of   appellant  and  re- 
spondent continued,  683 
entitling  of  papers  in,  584 
powers  of  appellate  court  on,  684 
JVom  Ju8tiee$  CaurU. 
notice  of,  585 
affidavit  necessary  under  late  Code, 

685 
but  not  under  present,  535 
time  within  wnich  appeal  must  be 

taken,  585 
service  of  notice,  586 
payment  to  Justice  on,  586 
service  where  Justice  dead  or  ab- 
sent, 587 
security  to  be  given  upon,  687 
sureties,  qualifications  of,  588 
disposal  of,  688 

return  to  be  made  by  Justice,  588 
his  fee  thereon,  688 
amended  return  may  be  required,  589 
return  may  be  compelled,  589 
course  where  return  cannot  be  pro- 
cured, 589 
course  on  hearing  of,  589 
proceedings  on  taking  judgment  by 
default^  540 


Appeals  from  Justi€e*$  Courts, 

special  rules  of  New  York  Common 

Pleas  in  relation  to,  541 
powers  of  Court  on  hearing  and  giv- 

isg  judsment,  542 
cases  in  relation  thereto,  542 
enforcement  of  restitution,  543 
mode  of  obtaining,  548 , 
entry  of  judgment,  544 
costs,    County    Court  oosts   only, 
though  heard  by  Supreme  Court, 
544 
decision  how  reviewable,  544 
2b  Courts  of  Higher  Jurisdiction, 
formal  proceedings  on  notice    of 

appeal,  545 
form  of,  545 
service  of,  546 
security  upon,  547 
on   appeals  from  orders,  not  re- 
quired, 547 
security  for  costs  upon,  547 
necessary  in  all  cases,  648 
security,  where  stay  of  execution  is 
required,    on    ordinary    money 
judgment,  648 
security,  where  judgment  directs 
assignment  or  delivery  of  docu- 
ments or  personal  property,  549 
security,  where  execution  of  con- 
veyance, 549 
security,  where  sale  or  delivery  of 

possession  of  real  property,  549 
stay  obtainable  by  means  of  fore- 
going undertakings^  650 
power  of  Court  to  limit  security,  560 
form  and  disposal  of  undertakings, 

(see  Undertakings.) 
summary  of  requisites  in  order  to 

Appeal,  551 
when  considered  as  perfected,  652 
respondent's  power  to  except  to 

sureties^  552 
justification    by,    when    excepted 

to,  553 
proceedings  upon,    (see    also    Ar- 
rest,) 558 
undertakings  amendable,  554 
return  of  Court  below  to  be  ob- 
tained* 655 
transmission  of,  to  Appellate  Court, 

555 
disposal  of,  on  appeal  to  General 

Term,  555 
clerk's  fees  on,  556 
time  allowed  for  obtaining,  556 
consequences  of  neglect  to  obtain- 

556 
raav  be  amended,  556 
order  for  clerk  to  make  further  re- 
turn, 556 
date  of  issue  upon,  556 
limitation  of  Appeals  from  inferior 
to  superior  court,  556 
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of  Torcgoiiig  periods 


diacuaBiaD  in  relation  to,  rud  casee 

(died,  se7  to  sa2 
cannot  be  extended,  SBO 
prepnnltion  of  eate  upon,  for  Court 

01  Appe»]^  G6S 
for  Genera]  Term,  on  appeal  from 

judgment,  SSS 
Query,  if  necevarj,  on  appeal  from 

order,  C6S 
•ervica  of  copies,  663 
if  negleoted,  respondent  maj  move 

to  diamie^  663 
directjona  aa  to  prinljog,  (IS3 
preparation  and  printing  of  pointy 

G64 
praference  of  criminal  eaaea,  BBG 
of  certain  proceedings  b;  Atlomej 

General,  663 
diamisaaluf  appeal  bj  appellant,  666 
From  orders. 

vacating  or    raodifioation    of,    bj 

juilge  who  made  thcni,  SGG 
appealability  of  orders.  567 
questiuus  aa  to.  fiiKj  considered  and 

coji^B  cited,  567  lo  675 


I   of    > 


:  of    I 


plena    in    rtfimiuu     lu    nivjc"    iPi 

orders.  GG8 
order  appealed  from,  must  be  en- 
tered, 67  S 
no  aecurity  required  on  upppftl,  673. 
court  bound  tu  hear  appeal,  if  order 

appealable.  574 
Ta  SupTfme  Court 
From  Inferior  Court. 
from  what  eaurls  niaj  be  Inben,  676 
caeca  origin«ting  In  oounly  or  city 

oourts,  matter  of  right,  576 
from  do  in  justice's  courts,  matter 

of  faTor.  67* 
judge'a  certificate  neceeeary  on  lat- 

ter,  how  obtained,  57-j. 
Judgment  by  default  on  appeal  to 

county  court,  eaunot  be  reriewed, 

conree  of  hearing,  &'<'■ 
Frara  Jttdgment  to  Oenfral  Term. 

statutory  provisiona  in  relation  to, 
677 

when  deciuDD  final,  and  when  not, 
618 

when  judgment  entered  on  refereo'a 
report,  678 

aecurity  on,  678 

modification  of  security,  how  ap- 
plied for,  578 

course  of  heai-ioB.  579 

judgment  on,  579 

\a  what  court  to  be  entered,  579 


jadgment  on   appeal,    when    and 

when  not  rcTiewable,  680 
formal  prooeedinga  on  liearing,  680 
oontrovenies  submitted  without  ko- 

tJoii,  coune  of  hearing  iq>on,  683 
To  Court  of  Apptalt. 
atotutory  proviaiooa  defining  jnri^ 

diction,  6B3 
ameodmenta  of  IBGl,  In  relation  ta 

orders  far  new  trials,  684 
former  practice   reatcred  by   laat 

amendment,  684 
appeal  to,  will  only  lie  from  dect- 

uon  of  (reneral  Tenn,  685 
when  appeal  will  or  Will  not  lic^ 

aubject  fully  diacuaaed  and  ranir 

cited,  686  to  091 
operation  of  code  in  relation  to, 

Btrict'y  pn>apecliva,eomprisesaIl 

judgments  or  orders  mads  after 

lat  July,  1S4S,  691 
from  previous  judgmenta  or  ordera 

governed  by  old  law,  502 
practice  or  c»naequeiiee  of  failure 

to  serve  cues  in  due  time,  683 
reapondeut  may  enter  order  to  dia- 

mics,   692 
motiooa  in,  6S8 
atlorneye  and  gaardiana  ad  litem  in 

court  helow  act  till  olhan  fp- 

practice  of,  on  hearing  and  in  rela- 
tion to  entry  of  judgnMot,  S94ta 


when  and  how  n^de,  S96 

when  filed,  appellate  juiiadi^on 

terminalee,  597 
difpoiul  of,  698 
effect  of,  698 

from  equity  deereea  in  anils  pend- 
ing on  the  first  of  July,  1847,  7M 
in  caaea  where  right  of  review  ei- 
isted  priiirtn  pairarn  of  cod«,7i1 
Yarious  forma  in  relation  to,  {att 
ArFtmitx.) 
Apptalt,  Court  of 
^nerol  notice  of  jurisdiction,  16. 
(See  Appeald  ) 
Apprarincr. 
notice  of,  223 

entitles  defendant  lo  notice  of  aaseaa- 
meiil,  453 

and  to  notice  of  application  for  jndg- 
ment  iu  actions  for  relict  4W 
Apptllanl.     {See  Appeala.) 

avermcnta  of  fraud  in  complunt  in 
order  to,  bow  far  admissible,  197 

former  lav  subsialiog^  in  «■ 
with  code,  G42 
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on  execution,  (see  Szecntion.) 
statutory  provisions   in  relation  to, 

641  to  64S 
for  oosts  abolished,  642 
powers  of  federid  courts^  642 
on  "ne  exeat,"  qaestions  as  to,  642 
when  or  not  defendant    arrestable, 

643 
qiMstion  eonsidered  and  <:ases  eited, 

648  to  648 
how  applied  for,  646 
form  of  affidaTi^  649 
cases  in  relation  to,  640  to  661 
eecnrity  on  application  for  order,  651 
oaode  oif  obtaining,  652 
delivery  to  sherifT,  662 
aervice  of  copies  of  affidavit  and  order, 

658 
how  made,  668 

aheriff 's  responsibility  npon,  663 
Amendment  of  order,  on  failure  to 

arrest  within  time  limited,  664 
coarse  of  defendant  on  arrest,  664 
■nay  apply  to  vacate  order  of  arreat^ ' 

or  reduce  amount  of  bail,  4{54. 
oases  in  relation  to,  664  to  667 
may  give  bail,  <$67 
form  of  undertaking  on,  M7 
responsibilities  of  \ma\  668 
qtMilifioations  of,  668 
Affidavit  bv,  666 

Acknowledgment  and  dispoeal  of  un- 
dertaking 669 
aervioe  of  copy  on  plaintiff^  669 
plaintiff's  power  to  except  to  bail,  669 
coneequenoee  of  omiesion  to  do  so,  659 
aervice  of  notice  en  Shertfl^  669 
proceedings  of  latter  thereon,  ^69 
jnstifieation  by  sureties^  mode  oi^  669 
oourse  upon,  060 
oertifioate  of  sufficiency,  MO 
^posal  of  undertaking  thereon,  661 
offect  of  failure  to  justiiy,  660 
anrrender  of  defendant  by  bail,  661 
powers  of  bail  in  relation  thereto,  661 
remedy  of  plaintiff  against  them  on 

fisilfire,  661 
preliminaries  thereto,  661 
oxoneration  of  bail,  662 
defendant's  power  to  obtain  dischai^c* 
on  deposit  of  amount  claimed,  662 
mode  of  depeait^  662 
disposal  of  amount^  663 
to  oe  refunded,  on  bail  given,  666 
disposal  on  final  judgment  663 
discharge  of  defendaut  by  operation 

of  law,  on  insanity,  668 
by  discharge  under  insolvent  act^  664 
Various  forms  in  relation  to«  (sea  Ap- 
pendix.) 


4>f  amount  due  by  derk  on  entry  of 
Ju^gm^nt^  462 


A$8es9ment,  Jtc  ^ 
when  neceesary,  462 
when  defendant  entitled  to  notice  oi^ 

463 
by  sheriff's  jury,  479,  458 
AttaehmenL 
against  certain  parties  for  costs^  635 

Bed  query,  686 
provisions  of  Revised  Statutes  super- 
seded, 689 
when  and  against  whom  obtainable 

under  Code,  690 
to  whom  application  to  be  made,  690 
affidavit  upon,  690 
form  of,  and  cases  in  relation  to,  694 

to  696 
security  upon,  690 
may  accompany  6ummon%  691 
must  not  precede,  691 
cases  in  relation  to,  generally  consid- 

ered,  692,  698 
powers  of  courts  of  limited  jurisdio' 

tion  in  relation  to,  692 
issuing  of,  sufficient  commencement  of 

suit  to  confer  jurisdiction,  698 
application  to  judge  for,  696 
warrant,  form  of,  696 
lod^ent  with  sheriff,  697 
duties  of  latter  thereon,  697 
actions  in  respect  of  property  seised, 

how  and  by  whom  brought,  698 
application  by  defendant  to  discharge, 

699 
security  upon,  699 
course  of  proceeding  on,  699 
question  as  to  whether  affidavits  may 

or  may  not  be  used,  699  to  701 
order  on,  if  aj^plication  granted,  701 
proceedings  in  relation  to,  on  recovery 

of  judgment  by  defendant,  701 
by  plaintiff,  701 
in  latter  case,  execution   ^ould  be 

lodged  with  sheriff,  702 
daims  of  other  ereditors,  case  of  Fra» 

zer  ««  Greenhiil  ^considered,  702, 

703 
return  by  sheriff  708 
fees  o(  708 

various  forma  in  relataon  to,  (see  Ap- 
pendix.) 
AttomieM. 
office  and  duties  o(  generally  defined, 

9 
admission  ci,  10 
special  nomination  by  party,  10 
questions  as  to,  10 
service  of  papers  upon,  119 
consents  or  adndsaions  by,  when  taI- 

id,  127 
Bot  Uable  ibr  fees  of  referees^  406 
verbal  stipulation  of,  on  whicli  judg- 
ment entered,  will  be  enforced,  476 
in  court  below,  act  upon  appeal,  un- 

leas  others  appointed,  694 
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AvermerUs  in  Pleading,  (See  Pleading.) 


BaU.  (See  Arrest) 

Bill  of  Exceptions.    (See,  Exceptiooa) 

Bill  of  Particulars,  demand  o^  bj  de- 
fenaaot,  226 

Bills  ofExehaiHge.  (See  Complaint^  An- 
swer.) 


Case. 
on  motion  for  nev  trial, 
preparation  and  oontents  of,  419 
must  be  aeryed  on  opposite  party,  419 
preparation  of  amendments  by  latter 

419  ^ 

Beryioe  o(  420 

coarse  of  moying  partj  thereon,  420 
notice  of  settlement^  420 
course  to  be  pursued  on  Bettlement^ 

420 
extension  of  time  for  abore  proceed- 
ings^ 421 
copy  and  filing  of  case  when  settled. 

421 
course  on  hearing,  421 
papers  required,  421 
seyering  of  exceptions  from  case,  when 

necessary,  422 
not  allowable,  unless  on  leaye,  under 

former  Code,  422 
but  otherwise,  under  measure  as  now 

amended,  422 
settlement  of  case  for  reyiew  of  Re- 
feree's Report^  423 
special  practice  of  Superior  Court 

thereon,  423 
course  to  be  pursued  on  decision  of 
.     motion,  424 
order  on,  appealable,  426 
course  on  new  trial  granted,  425. 
may  be   attached  to  judgment-roll, 

after  entry  of  judgment^  426 
lar  bpinion  of  court,  preparation  and 

settlement  of,  432 
mode  of  hearing,  482 
case  refeenred  for  argument^  438 
form  of  entry  of  decision  on  fore- 

gomg,  438 
on  appeal  (see  Appeal) 

jurisdiction  of  judge  at»  defined,  21 
extended  powers  in  first  district^  22 
Oities. 

courts  of  jurisdiction  defined,  87 
Claim  and  delivery  of  Personal  Pro- 

V^V'    (See  Replevin.) 
Clerk  of  Court, 

duties  of  generally  defined,  6,  681 
fees  of,  631 
Code, 

retrospectiye  effect  of,  (see  Retrospec- 
tive Effect)  ^ 


Ccmmeneemsnt  of  Action. 
as  regards  statute  of  limitation^  84 
preliminaries  to,  in  oertain  casoi^  86 
by  Bummons^  93 

by  allowance  of  provisional  remedy, 
9Z 

by  attachment,  693 
dmmission. 
to  examine  witnesses,  829 
course  of  proceeding  upon,  880 
return  of,  881 
when  obtunable,  382 
stay  of  proceedings  upon,  888 
Commitment, 
of  absconding  or  concealed  debtor 

under  sapplementarr  proceeding 

622 
for  disobedience  of  order  under  sup- 
plementary proceedings^  681 
Committee  of  Lunatic. 
must  obtain  leave  before  commencuig 

action,  86 
Common  Pleas, 
jurisdiction  of,  defined,  82 

(see  Superior  Court.) 
special  rules  of,  relative  to  appeals 

from  justices  courts^  641 
provisions  of  in  relation  to  review  of 

orders,  668 
Complaint, 
service  of  with  Bummons^  94>  218 
filing  of,  106,  218 

generally  considered^  190 

entitling,  191 

fixing  venue  by,  191 

averments  in,  192 

joinder  of  causes  of  action,  193 

facts,  not  conclusions  of  law,  to  be 

averred  in,  195 
averments  of  fraud,  in  cases  where 
arrest  on    execution  sought^  (see 
Execution,  Arrest,)  19t 
averments  where  plaintiff  sues  as  one 

of  a  class,  198 
in  actions  for  slanderer  libel,  198 
for  breach  of  promise  of  marriage, 

200 
for  false  imprisonment;  200 
for  assault;  battery,  Ac.,  200 
against  stockholders  or  subserihen; 

200 
on  written  instrument,  201 
on  bills  or  promissory  notes^  202 
on  bonds^  206 

on  policies  of  insurance,  206 
in  Replevin,  207 
in  nature  of  creditor's  bill,  207 
must  conform  to  statutory  prorision, 

when  sued  on,  208 
for  goods  sold  and  delivered,  208 
for  work  and  labor,  208    ■ 
averments  in,  where  equitable  r^f 

sought,  209 
in  injunction  cases^  209 
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Oomplaint, 

in  otiier  equitable  aotioitf^  well-drawn 
bill  in  Chancery  beet  precedent^  210 

in  real  eetate  caaei^  210 

double  remedy  in  these  proceedings 
by  complaint  or  petition,  211' 

in  ejectment^  211 

for  partition,  212 

for  admeaaurement  of  dower,  213 

for  waste  or  nuisance,  213 

in  foreclosore.  214 

relief,  demand  of  in,  216 

should  be  sufficiently  comprehensiye, 
217 

must  not  be  inconsistent,  217 

demand  of  copy  of,  by  defendant,  222 

notice  of  dismiss  for  want  of  prose- 
cution, 316 

various  forms  of,  (see  Appendix.  ) 

offer  to,  229 

acceptance  of,  467 

entry  of  judgment  upon,  468 
CondUioM  Precedent. 

how  pleaded,  172,  201 
Confession  of  Judoment,  89 

statement  in  order  to,  90 

entry  of  judgment  upon,  91,  465 

form    of   execution    for  instalments 
under,  603 
Consents, 

of  attornies,  in  what  cases  valid,  127 
Consolidation, 

motion  for,  236,  308 
Coniinuanee, 

of  action,  on  abatement^  generally  oon< 
sidered,  298 

mav  be  applied  for  by  motion,  299 

to  be  grounded  on  petition,  299 

course  of  proceeding  on,  ZOO 

course  on  order  obtained,  301 

party  applying  for  must  show  prima 
faeie  case,  808 

forms  in  relation  to,  (see  Appsiinix.) 
Controversy. 

proceeding  for  settlement  o(  without 
action  brought,  88 

course  of  hearing  upon,  682 

co-plaintiffs  or  co-defendants^  evidence 
of.  (See  Evidence.) 
Coroner. 

execution  of  processagunst  sheriff  by, 
7 

(See  Sheriff) 
CorporcUion, 

service  upon,  100 

injunction  against^  684 
Costs. 

security  for,  231 

power  of  referees  to  impose^  406 

notice  of  taxation  of,  487 

when  necesBary,  438 

eJBfeet  of  omiwoo,  438 

irregularity,  not  &tftl  defect^  488 


Costs. 

of  parties  examined  on  proceedings 
supplementary  to  execution,  630 

of  appeal  from  justice's  court  heard 
by  supreme  court>  county  court 
costs  only,  644 

generally  considered,  699,  617  to  619 

abolition  of  previous  statutory  pro- 
visions in  relation  to,  601 

cases  on  subject  of,  601,  602 

whether  property  of  party  or  attor- 
ney, discussion  in  relation  to,  cases 
cited,  608, 604 

the  like  as  to  right  of  public  officer 
to  recover  double  coets^  604,  606 

allowances  under  code  not  retrospec' 
tive,  606. 

when  allowed  of  course  to  plaintifl^ 
605 

when  limited  by  amount  of  recovery, 
606. 

question  as  to  disbursements  in  these 
cases,  607 

when  allowed  of  course  to  defendant^ 
608 

cases  in  relation  to,  608  to  610 

when  in  discretion  of  court,  610 

will  be  imposed,  on  reversal  of  irregu- 
lar proceedings,  610 

scale  of  costs  under  code,  611 

various  cases  in  relation  to,  611to616 

on  postponement  of  trial,  616 

allowance  in  respect  of,  statutory  pro* 
visions  as  to,  619 

application  for,  when  and  how  made, 
620 

by  whom  entertainable,  621 

questions  as  to  makiuff  of  allowance 
generally  consideredand  cases  cited, 
622  to  627 

order  for,  627 

proceedings  upon,  627 

taxation  o(  by  clerk,  627 

fees  and  disbursements,  questions  in 
relation  to,  fully  considered  and 
cases  cited,  628  to  631 

interlocutory  costs,  when  to  be  indud' 
ed  in  taxation,  630 

dork's  decisions  reviewable^  630 

fees  of,  631 

duties  of,  defined,  631 

on  motion,  682 

cases  in  relation  to  cited,  632  to  686 

enforcement  of,  when  given  by  order, 
636 

payment  of  by  guardian  of  infant 
plainti£^  635 

by  assignee  of  chose  in  action,  636 

by  executors,  when  enforceable,  686 

cases  in  relation  to,  636  to  639 

of  action  in  name  of  people,  638 

on  settlement  of  action  Dcfore  judg- 
ment^ 639 

Forms  in  relation  to,  (see  Afpxndix.) 
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(See  Attorney.) 
Counterclaim. 

(See  Answer.) 
County  Court. 

jarisdiction  of,  defined,  25 

action  to  be  brought  in,  in  casea  dis- 
continued before  justice  on  ground 
of  title  being  in  qaestion,  40 
County  Judge. 

jariadiction  of|  as  to  granting  orders 
in  supreme  courts  defined,  21 

powers  of  in  relation  to  motions,  138 
County  TVecuurer, 

authorized  depositary  of  conrts,  8 
Courts  of  Jtuttee. 

list  of;  11 

of  U.  Si,  jurisdiction  noticed,  18 
Court  of  Appeal*, 

general  jurisdiction  of,  10 
Court, 

trial  by,  (see  Trial.) 

payment  of  money  into,  482 
Of  editors  BUI, 

proceeding  in  lieu  of,  (see  Execution.) 


Debtor, 
absconding  or  concealed,  (see  Execu- 
tion, Arrest,  Attachment) 
Default, 
of  party  to  appear  when  cause  called, 

proceedings  on,  880 
entry  of  jadgment  on,  465 

Slain  tiff's  course  on  taking,  381 
efendant's  course  on  taking,  381 

mode  of  trial  where  de&ult  taken,  381 

when  appropriate  remedy,  or  not,  382 

motion  to  set  aside,  884 

entry  of  judgment  on,  (see  Judgment) 
Defences, 

how  far  or  not  admissible  on  part  of 
joint  debtors  not  oiiginally  served, 
494 
Defendant 

.course  of  action  of,  on  service  of  sum- 
mons, 221 

diould  examine  summons  to  see  if  de- 
fective, 221 

course  of  proceeding,  if  defect  discov- 
ered, 221 

notice  of  appearance  by,  222 

demand  or  copy  oomplaint^  222 

motion  to  dismiss  by,  if  copy  com- 
plaint not  served,  224 

proceedings  for  discovery  by,  (see 
Discovery.) 

proceeding  to  examine  plaintiff,  (see 
Parties.) 

tender  or  payment  into  court  by,  228 

offer  to  compromise,  229 

power  to  remove  transitory  actions 
into  supreme  court  in  certain  casesL 
288 


DefendanL 

power  to  require  security  for 
281 

power  to  demand  change  of  Veoue 
^  into  proper  county,  238 

proceedings  thereupon,  234 

may  move  to  consolidate,  286 

infant,  appointment  of  guardian  ad 
litem  lor,  286 

wife,  incompetent  to  defend  tepa- 
rately,  286 

defends  at  his  peril  after  notioe  of 
object  of  action  served,  286 

course  of,  where  service  by  puUiea- 
tion,  286 

time  to  plead  allowed  to,  288 

extension  of,  289 

opening  default  of,  on  &ilure  to  plead 
in  time,  242 

effect  of  amendment,  on  time  to 
plead,  244 

motion  that  he  satisfy  admitted  por- 
tions of  plaintiff 'e  demand,  28S 

course  of,  on  receipt  of  reply,  293 

may  move  to  strike  out  irrelevant 
matter,  298 

may  demur  to,  for  insuflScieocy,  294 

may  move  for  judgment  on,  as  frivo- 
lous, 294 

mav  move  for  judgment,  in  respect  of 
Jefence  omitted  to  be  traversed, 
295 

may  amend  his  answer  on  receipt  of 
*  reply,  296 

motion  by,  to  dismiss  complaint  for 
want  of  prosecution,  316 

affidavit  of  merits  by,  wl^n  neoessaiy, 
341 

evidence  of,  (see  Evidence.) 

when  entitled  to  notice  of  assessment, 
468 

notice  of  application  for  judgment  in 
action  for  relief,  454 

entry  of  judgment  for,  on  set-off,  ex- 
ceeding plaintiff's  demand,  469 

arrest  of,  (see  Execution,  Arrest) 

course  of,  on  replevin,  (see  Replevin.) 

course  of  to  dischatge  injunction,  (see 
Injunction.) 

course  of,  in  order  to  discbarge  at- 
tachment, (see  Attacfament) 
Defendants, 

parties,  rules  as  to,  68 
Demand, 

of  copy  complaint,  222 

of  copy  account,  or  biU  of  ptrtiedars, 
225 

of  change  of  venue  into  proper  eomty, 

288 
for  forms,  (see  Apferdix.) 
Demurrer, 
^erally  conaidered,  245 
m  what  respects  admissible,  245 
will  only  lie  to  entire  pleading,  246 
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Demurrer, 

or  entire  oanse  of  ftction  or  ground  of 
defence,  246 

redundant  or  immaterial  matter  can- 
not be  reached  by,  246 

motion  proper  remedy,  246 

proper  form  for  taking  objections  to 
pleading,  when  taken  to  it  as  a 
whole,  247 

distinctness  in  stating  g^unds  neces- 
sary, 247 

in  libel  and  slander,  248 

for  want  of  jurisdiction,  249 

for  incapacity  of  plaintifi^  240 

for  penaeney  of  another  action,  249 

for  defect  of  parties,  260 

for  misjoinder,  260 

for  insufficiency,  252 

general,  for  insufficiency,  whether  or 
not  admissible,  252 

grounds  of,  omitted  to  be  stated,  can- 
not be  taken  on  argument,  264 

except  as  to  want  of  jurisdiction  or 
insufficiency,  254 

by  answer,  (see  Answer. ) 

when  defendant  may  demur  and  an- 
swer jointly,  254 

ma^  do  so  to  different  canses  of  ac- 
tion, or  grounds  of  defence,  254 

bat  cannot  to  the  same  cause,  or  to 
the  whole  complaint,  255 

frivolous,  considered,  556 

risk  of,  256 

requires  no  verification,  21)7 

admits  facte  well  pleaded,  but  not 
conclusions  of  law,  257 

to  answer,  2SS 

to  answer,  only  lies  for  insufficiency ,268 

to  reply,  294 

to  evidence,  abolished,  429 

to  answer  of  joint  debtor,  on  subse- 
qaent  proceedings,  494 

to  reply  in  same  CHoe,  494 

forms  of,  (see  Appendix  ) 
Depoiit. 

by  defendant  on  arrest,  (see  Arrest.) 
DepotUion, 

(see  Testimony,  (}om mission.) 
DUabilUiet. 

suspension  of  statute  by,  (see  Limita- 
tions.) 
DUeantinvanee, 

of  suit  in  justice*8  court,  on  title  to 
real  property  being  in  question,  40 

course  of  proceeding  on,  40 

by  plaintiff,  on  receipt  of  answer,  286 

of  appeal  by  appellant,  565 

costs  payable,  generally  considered, 
689 

for  forms,  (see  ApraifDiz.) 
Di9eaveiy, 

proceedings  to  enforce,  848 

mles  of  Supreme  Oourt  as  to^  849 

must  be  applied  for  on  petition,  848 


Diieovery. 

remedies  under  Code,  and  under  Re- 
vised Statutes,  concurrent,  800 

in  what  cases  obtainable,  851 

order  for,  858 

penalty  for  disobedience,  852 

action  for  abolished,  857 
Diimiasal. 

of  complaint,  (see  Motion.) 

of  appeal,  (see  Appeal.) 
Divorce, 

consequential  reference  upon  judg- 
ment by  default,  477 
Docketing. 

of  judgment^  (see  Judgment) 
Dower, 

admeasurement  of,  (see   Complaint, 
Judgment) 


JEjeetment, 
(See  complaint,  judsment,  execution.) 
new  trial  in,  still  demandable  as  of 

right,  416 
judgment  in,  474 
Election, 
between  suits  in  different  tribunals, 

when  compellable,  809 
Error, 

writs  of^  (see  Appeals.) 
Evidence, 
Roles  of  as  affected  by  Code,  con- 
sidered, 862 
of  parties,  co-plaintiffs,  or  co-defend- 
ants, how  far  or  not  admissible,  364 
of  party,  may  be  contradicted.  869 
of  husband  or  wife,  inadmissible  for 

each  other,  869 
of  co-executors,  the  same,  870 
OfWitneeteM. 

of  attorney,  870 

of  agent,  870 

of  former  holder  of  note,  870 

of  insolvent  or  bankrupt,  871 

of  stockholders,  871 

of  assignor  of  chose  in  action,  872 

of  attaching  creditor,  SI  8 

of  unpaid  legatee,  378 

objections    to,  must   be  taken  at 
once,  874 

of  referee,  874 
Exctmination, 
of  witnesses,  "  de  bene  esse,"  829 
of  witnesses  by  commission,  829 
of  party  to  action,  may  be  obtained  by 

advene  party,  866 
may  be  obtained  before  trial,  356 
notice  in  order  to  obtain,  866 
when  obtainable,  857 
may  be  prudent  to  apply  for  order,  859 
attendance  of  party  how  compelled, 

860 
effect  of  refusal  to  testify,  860 
disposal  of  examination,  860 


858 
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Mxaminatwn 

legal  effect  of  ezamiDBtion,  861 

may  be  rebntted  by  advene  testi- 
mony, 361 

party  ezamioed  may  testify  in  his 
own  behalf,  861 

but  if  to  new  matter,  adverse  party 
may  offer  himself  as  a  witness^  861 

foregoing  provisions  extend  to  person 
for  whose  benefit  action  is  prose- 
cuted or  defended,  862 

of  judgment  debtors  or  third  parties 
under  execution,  (see  execution.) 
JSxeeptioni. 

motion  for  new  trial  upon,  426 

how  prepared,  426 

what  to  contain,  426 

settlement  and  filing  of,  428 

farther  stay  of  proceedings  may  be 
applied  for,  428 
£!xecutu)n. 

proceedings  to  stay,  on  setting  aside 
of  judgment,  484  486 

form  and  manner  of,  generally  con- 
sidered, 496  ' 

when  Issuable  as  of  course,  486 

when  application  to  court  nece8sary,497 

notice  to  be  given  in  such  cases,  497 

when  by  publication,  49 

proceemng  by  »ei.  fa.  abolished,  497 

execution  issuable  immediately,  498 

in  suits  prior  to  passage  of  Code,  old 
law  governed  under  Code  of  1849, 
498 

but  not  under  amended  measures,  498 

irregularities  in,  waived  by  assent  of 
defendant,  499 

different  kinds  of;  499 

form  of,  500 

Agaifui  Property, 
can  only  issue  into  counties  where 
judgment  docketed,  601 
form  of,  602 

endorsement  in  ordinary  cases,  602 
endorsement  where  joint  defendants 

not  served,  602 
for  instalments,  under  judgment  by 

confession,  608 
endorsement  upon,  in  last  case,  608 
transmission  of  execution  against 

property  to  sheriff  603 
proceedings  by  latter,  608 
payment  to,  604 
special  directions  on  execution  io 

mortgage  cases,  604 
form  of,  against  property,  604 
exemptions  of  property  nom  seizure 
in  the  hands  of  representatives, 
under,  504 

AgainMt  FeraofL 
endorsement  on,  when  joint  debtor 

not  served,  504 
whether  judges  order  necessary  or 
not,  506 


SxeeuHon  againwt  Permm. 

diacoMion  in  relatioato  avements, 

507  ;  of  fscts  on  reoocd,  509,  (See 

Arrest) 
for  delivery  of  property,  510 
amendment  of  infoimalitieaQB  exe- 

eution,  510 
renewal  o(  510 

various  cases  in  relation  to^  510 
sheriff's  respooeibllity  on,  511 
how  enforced,  511 
his  fees,  512 
remedy  in  event  of  debtot^s  death, 

512 
perpetual  stay  o^  when  granted,  518 
return  of,  518 

may  be  made  before  60  days  ex- 
pire. 516 
irreffukrities  in,  518 
dis<mar^  of^  by  payment^  616 
proceedings  on  insanify  of  arrested 

party,  516 
payment  by  sheriff  of  amovnt  col- 
lected, 516 
if  set  aside,  restitiition  will  be  en- 
forced, 614 
but  bon&JiiU  purchasers  protested,  614 
on  jostioe's  judgments  noticed,  614 
Supplementary  Proeeedhipt  vmder. 
statutory  provisions  in  relatioB  to, 

615 
power  to  examine  judgment  dditor, 

on  return  of  execution  nnsstb- 

fied,  516 
return  may  be  made  before  mitj 

dsjn,  616 
must  be  so,  before  order  applied 

for,  517 
mode  of  applioation  for  order,  618 
affidavit  thereupon,  618 
fixing  of  time  and  place  for  exsm- 

ination,  618 
notice  to  judgment  debtor,  618  ^ 
jurisdiction  of  officers  in  reiation 

to,  619 
application    to    examine   debtor, 

where  property  supposed  to  be 

concealed,  620 
form  of  affidavit,  620 
form  of  order,  621 
proceedings  where  abeeondiiig  or 

concealment  apprehended,  681 
affidavit  in  such  caaes^  621 
issue  of  warrsnt,  621 
proceedings  before  judge,  621 
commitment  if  necessary,  522 
course  of  examination  of  judgment 

debtor  in  foregung  osms,  622 
reference  for  thkt  purpose,  when 

and  when  not  obtunable,  622 
examination  of  witnesses  628 
examination  of  third  parties  sep- 

poeed  to  ha  ve  propwtyiol  debtor, 

628 
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SuppUmeniary  Proceeding*  under  JSxe^ 
eution  againet  Pereon, 

flffidayit  on  application,  624 

order  for,  624 

notice  to  other  parttei,  when  and 
when  not  neoeewrj,  624 

eonne  of  examination,  624 

daim  of  interest  by  third  party,  626 

order  for  dispoaal  of  property  if 
diiCOTered,  626 

for  appointment  of  receiver,  626 

for  interim  iniunotion,  628 

payment  to  sheriff  by  third  party, 
629 

risks  of  making;  629 

allowance  for  costs  to  party  exam- 
ined, 630 

power  to  enforce  obedienoe  to  or- 
ders by  process  of  contempt^  631 

to  release  party  imprisoned  there- 
under, 681 

exeoator^  (See  Parties^  Cost&) 


Federal  Ccmrte, 

jurisdiction  o(  noticed,  13 
Ptianed  Jetue. 

abolished,  (see  Xasue.) 
Poredoeure, 

(See  complaint^  Judgment.) 

reference  to  report^  £Mte  in,  434 

judgment  in,  474 

consequential  reference  upon,  476 

ulterior  proceedings  on,  480 

by  adyertisement,  728 
Poi^eiture  and  Eviction, 

entry  of  judgment  for,  476 

O 

General  Term, 

jurisdiction  of,  defined,  20 

entry  of  jud^ent  on  decision  by,  476 

appeals  to,  (see  Appeala) 
Ovardiane, 

general  appointment;  and  duties  of, 

no 

petition  for  appointment  of,  111 

security  to  be  given  by.  111 

ad  litem,  appointment  and  duties  of, 

118 
petition  for  appointment^  114 
rules  in  relation  to,  116 
practice  on  appointment^  116 
in  court  below  act  on  appeal,  unless 

others  appointed,  694 
responsible  for  costs  of  infant  plain- 

ti%686 


Infant 
service  of  summons  upon,  100 
appointment  of  guardian  o^  110 
appointment  of  guardian  ad  Utem  for. 
118 


Infant 

costs  adjudged  against;  payable  by 
guardian,  686 
Inferior  Court 

appeal  from,  to  supreme  eourt^  676 
Injim^on. 

perpetual,  judgment  for,  474 

to  restrain  disposition  of  judgment 
debtor's  property,  629 

as  provisional  remedy,  how  obtain- 
able, 673 

statutory  provisions  in  relation  to^  67ft 

dassifioation  of,  674 

preliminary  or  subsidiary  injunctions; 
674 

when  and  how  obtainable,  and  eases 
in  relation  to,  cited,  674  to  677 

cases  in  relation  to  injunction  in  gen- 
end,  677  to  660 

application  for  ex  parte,  680 

affidavit  upon,  680 

verified  pleading,  whether  or  not  ad- 
missible as  affidavit^  660,  681 

after  answer,  must  be  applied  for  on 
notice  or  order  to  show  cause,  682 

when  latter  advisable,  682 

security  must  be  given  on  application, 
inalica8e^  682 

nature  of  seeurity,  682  '  &., 

security  under  Revised  Statutes;  wh^ 
still  to  be  taken,  688. 

practice  of  superior  court  in  relation 
to,  688 

defendant's  claim  to  damages  on  dis- 
solution, how  asserted,  688 

when  court  will  order  defendants  to 
be  heard  before  granting,  684. 

granting  of,  against  corporations,  684 

application  to  vacate  ex  parte  injunc- 
tion, 686 

cannot  be  made  without  notice,  686 

motion  to  vacate  or  modify,  686 

course  on,  when  on  ground  of  irregu- 
larity, 686 

course  on  adverse  equity,  686 

affidavits,  how  &r  admissible  on  lat- 
ter form  of  application,  686 

order  on,  687 

service  o(  687 

disobedience  of,  by  defendant  668 

cases  in  relation  to,  688,  689 
Ingueet 

nature  of,  882 

when  obtainable,  882 

may  be  taken  by  courts  888 

defendant's  right  to  appear,  888 

defence  by,  how  for  restricted,  888 

motion  to  set  aside,  884 

entry  of  judgment  on,  466 
InetalmeniM, 

execution  for,  608 
Interpleader, 

proceedings  in,  generally  noticed,  66 
Irrelevancy,    (See  Pleading.) 


joined  OB  aerriu  of  rapt;,  S9T 
definition  of,  SOS 
oflaw.  SOS 

most  be  fint  tried  nnleaa  otiierwiM 

directed,  SOA 
tml  of,  378 

papers  Deceaesiy  opoD,  378 
oourae  of  proceeding  on  deeiuon,  37B 
ooarae  where  leavp.  given  to  amend  or 

plead  over,  ST9 
entry  of  Judgment  on,  431 
of  fact  defined,  306 
trial  of,  byjiiiy,  3Se 
bj  court,  see 

bj  refeceee,  898,  (See  Trial.) 
mixed  ieeue^  SOB 
feigned  iaatiea  abolished,  special  ifiue 

bj  dircotioQ  of  oonii  gubetitnted, 

807 
order  for  trial  of,  307 
Mttlement  of,  SOS 
note  of,  genenillj  conndered,  389 
on  appeal,  date  of,  BfiS 


of  caQKS  of  action,  (see  Complaint.) 

of  grounds  of  defence,  (ace  Answer.) 

of  parties,  (aee  Partiei.) 
Joint  Dcblori. 

proeeeJings  against,  generally  cooMd- 
ered,  490 

proviuona  of  Code  and  Revised  Stat- 
□tee  BDalogous,  491 

Judgment  mitj  be  entered  againet  all 
on  service  on  one,  4fll 

and  must  be  ki  entered,  491 

binds  joint  propeiiy,  491 

but  not  eeparate  estate  of  debtor  not 
served,  nnlil  actual  Bervice,  461 

not  even  primS  facit  evidence  of  lia- 
bility as  regards  latter,  491 

special  proceedings  for  subMqnenten- 
foreement  of  judgment,  492 

summons  to  show  cause,  493 

in  case  of  joint  debtor,  403 

in  ease  of  heirs  devisees  £c,  of  deceas- 
ed Judgment  debtor,  4S3 

form  of,  493 

affidavit  to  accompany  same,  493 

proceeding  then  BBenmes  shape  of  or- 
dinary action,  494 

defences  admisubte,  494 

conree  of  pleading,  494 

entry  of  nltJmate  judgment,  499 

costs  whether  or  not  payable,  4fl5 

oompFomisee  by  joint  debtoN,  act  in 
relatioQ  to  noticed,  405 

endorsement  on  eieontion  if  here  joint 
debtors  not  served,  50Q 
Judge  at  Ohambtn. 

extended  power*  in  ftnt  diatriot^  23 


JiidgiKtnt 

oanfudon  of,  S9 

on  frivolous  plesdii^  spjdicaliim  fx. 

293 
motion  for,  b;  defeuduit,  onpliittiflV 

omiinon  to  reply,  39.') 
preparstion  and  MtllMnmt  ri  mii- 


preliminary   decision   on  demiuKr, 

judgment  not  order,  435 
semble,  tetnporary   order  lobe  n- 

tered  until  decisiouof  inKsoTbd, 

435 
different  modt*  of  wtrj  dwH 

436 
general  diiTaaterittics  of,  tmHoA 

!)re1iminanea  to  entry.  437  to4i^ 
ormaJ  proceedings  on  enlrj  of  jnif- 

ment,  440 
entry  in  judgment  book,  441 
judgment  roll,  making  up.  441 
coiutitaeat  parts  of,  441 
cose  or  eioepUons  majbesnntidlo. 

most  be  wgned  by  iJark.  1'I4 
omissions  in  this  reqtnit  smeLJtbt^ 

docketing  of,  44S 
neceseitT  and  effect  of,  H^ 
proceedings  thereon,  44  S 
epedri   entry  in  iudgoMot  book," 

appeal  being  taken,  443 
mode  of  obtaining,  446 
transcript,  447 
mode  of  docketing,  447 
record  capable  of  ameodmeat,  441 

vben  may  be  entered,  430 
proof  neoeasiu'yin  order  to,  451 
judgment  roll  npon,  451 

osKrameiit  of  amount  dns,  "bfre  o«r 

plaint  not  sworn  lo,  Hi 
defendant  when  entitled  to  m 


4S3 

in  Gsaea  of  aotion  fur  reHel^  4i3 
application  for,  4A3 
when  en  porta,  i5i 
when  Dotioe  neeeisary,  ^M^^ 
must  be  for  iudgDicDt,Botoraer,»i 
and  to  speinal  term  or  cimi>  "^ 

4M  ,  .- 

entry  o^  where  portion  of  fW™ 

demand  admitted,  VA  . 

application  for,  in  fordoiui*  >**'■" 
in  partition,  4Sa 
in  divorce,  4S7 

referenoe  neoeaearv. 451         .... 
atMwment   by  sheriff's  jnrj,  «« 
proper  oonrse,  4SS 

procfedings  upon,  43S 


is  whew  eo«s«qD»tU 
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JudgmerU, 

for  want  of  answer,  not  app«a]able» 
459 

entry  of,  when  gronnded  on  servioe 
bj  publication,  459 

on  imputed  default^  460 

on  decision  of  issue  of  law,  460 

on  failure  to  amend,  after  leare  given, 
461 

on  failure  to  reply,  461 

on  motion  to  dismiss,  461 

prooeediogs  on  entry,  461 

on  frivolous  pleading,  462 

judgment  roll  on  entry  in  last-men- 
tioned cases>  464 

on  default  to  defend,  when  cause  called 
on,  465 

when  and  when  not  adviaeable  to  be 
taken,  4S4 

on  inquest-,  465 

on  confession,  465 

in  what  courts  may  be  entered,  466 

praceedings  on,  466 

on  offer  to  compromise,  accepted,  467 

mode  of  entry,  468 

in  contested  cases,  entry  in  these  cases 
generally  considered,  4  68 

for  defendant^  on  set-off  exceeding 
plaintiff's  demand,  469 

entr^  of,  in  equitable  cuses,  469 

admiuist ration  of  relief,  as  between 
co-defendants,  471 

joint  or  several  judgments^  when  op- 
tional, 472 

measure  of  relief  obtainable  by  plain- 
tiff; 472 

measure  o^  relief  obtainable  by  de- 
fendant, 473 

if  dismissal,  47.^ 

on  money  recovery,  473 

in  replevin,  473 

fo**  perpetual  injunction  and  receiver, 
474 

for  special  relief,  474 

in  ejectment^  474 

in  foreclosure,  474 

in  partition,  474 

for  usurpation  of  office,  475 

for  forfeiture  and  eviction,  475 

on  decision  of  Qeneral  Term,  475 

entry  o^  if  delayed,  may  be  compelled, 
475 

on  stipulation,  terms  of  will  be  en- 
forced, 475 

proceedings  consequent  upon  refer- 
ence in  certain  casee^  476 

where  long  account  involved,  476 

in  foreclosure,  476 

proceedings  on  entry  of  final  judg- 
ment, 477 

on  report  made,  477 

same  in  divorce,  477 

same  in  partition,  47S 

course  of  proceedings  upon,  479 


Judgment. 

assessment  of  damages  by  sheriff's 
jury,  where  proper,  479 

final  entry,  480 

ulterior  proceediDgB  to  cany  out  judg- 
ment m  certain  cases  in  foreclosure, 
490 

in  partition,  481 

provision  for  contingent  interests,  481 

payment  of  money  into  courts  482 

consequential  directions  in  nlterior 
proceedings,  enforceable  by  process 
of  contempt^  482 

setting  aside  of  judgment  on  motion, 
483 

on  ground  of  irregularity,  4S3 

course  of  proceeding  upon,  483 

consequences  of  failure,  483 

proceedings  in  event  of  success^  4S3 

proceedings  to  discharge  lien,  483 

to  stay  execution,  483 

setting  aside  as  matter  of  favor; 
powers  of  oonrt  in  relation  to  484 

in  what  spirit  exercised,  484, 485 

when  and  when  not  advisable  to 
take  default,  4S5 

when  application  may  be  refused,  485 

course  of  proceeding  upon  motion,  486 

proceedings  on  success  as  above,  486 

modification  of,  obtainable  by  prevail- 
ing party,  486 

defendant's  proceedings  to  set  aside, 
where  service  by  publication,  487 

proof  neceesary,  487 

proceedings  thereon,  487 

satisfaction  of  judgment^  488 

by  whom  entered,  488 

mode  of  entry,  488 

mode  for  discharge  of  lien  in  other 
counties^  4dS 

how  compellable,  489 

payment  of  judgment  does  not  pre- 
clude appeal,  489 

entry  of  judgment  against  joint  debtors 
(V.  Joint  Debtors.) 

appeal  from,  (see  Appeal.) 

proceedings  under,  where  attachment 
issued,  701 
Judgment  Debtor, 

deceased,  proceedings  against  hein^ 
devisees,  <&c.,  of,  493 

deceased,  proceedings  against  heirs, 
devisees,  (fee,  under  execution,  512 

examination  of,  (see  Execution.) 
Judicial  Officers, 

duties  off  generally  considered,  5 

delegation  of,  their  duties  in  certain 
cases,  6 
Juriedietion, 

of  federal  courts,  13 

of  court  of  appeals,  16 

of  supreme  court,  19 

of  general  and  special  Term,  20 

of  judge  at  chamberp,  21 


Jurudietion. 

of  count;  Jadga  m  to  gnutiiig  ordecB 
ia  lupreme  coart^  31 

count;  coart*,  U 

of  anperior  court,  32 

of  eominon  ploM,  33 

of   msjron'  or  reoordsn'   coorta    of 
cities,  37 

of  JDBtioea'  ooiirt^  39 

marine  court,  42 
Jury,  trUl  by,  (we  Trii].) 

OODTUof, 

Kit  o(  11 
Jiutktf  Courtt. 
JDrudietion  of,  ^oerallT  deflned,  39 

divoDotiDusniie  of  mit  m,  on  title  to 
real  property  being  in  question,  40 
mlea  and  practioe  of,  noticed,  42 
enforcenient  of  their  judgment!,  45 
execution)  iaeued  by,  ootioed,  514 
■ppelb  from,  (eee  Appesle.) 
Jtutifieation,  Difatui  of,  (V.  Anairer.) 
of  Snretiea  on  Appeal,  (V.  Appeal.) 

I. 

lAhd. 
(See  Complaint,  Anewer.) 

of  Jadgment,  (see  Jod^ent) 
mecbaoic'B,  (eee  Mecbanic'a  Lien.) 
Limitation. 
of  BotioiiB,  generally  ooniidered,  47 


ducti 

71 
suBjienaion  of  opcrnlion  of  stetutf, 
l)j  disability  in  real  eatoto  caaej,  72 
in  ordinary  caMe,  70 
by  acknowledgment  of  parlies  82 
when  action  held  to  be  commenced  a 

regards  statute,  84,  6B3 


without  lea 


.    be    brought  a^in 
re  of  court,  88 


IS 


Mnil 

sorrice  by,  128 

effect  of,  123 
Marine  Cmirt. 

inrlBdictioii  of,  noticed,  42 
See  juBticei'  court*. ) 
ilayort'  Oourti  of  Citiei. 

jurisdietioD  of,  defined,  37 
Jfrchaiif:^  lAem. 
form  of  proceeding  on,  considered, 7 
cases  in  relation  to,  '14,  Tlfi 
Mr'riU 
affidavit  o^  (sea  affidavit,) 


48U 
MitjimdtT. 

(Hee  DemDTTer.) 
Motion: 
general  deflnilion  o^  130 
dinioetioDs  between  enumerated  ul 

non-enumerBted,  ISO 
different  claoaea  at,  ISl 
within  what  limits  may  be  made,  111 
powers  of  eooaly  jodge  in  relMiw 

to,  133 
notice  of,  preacribed,  ItS 
couru  of  heariogo^  18B 
powers  of  conrlii,  HI 
upon  petition,  143 
order  by  default  on,  mode  of  tsUaf 

143 


to  strike  out  irrelevant  or  rednmlul 

matter,  183 
cannot  be  made  aftn  notiee  of  liiil 

■erved,  888 
to  set  aside  defective  snniinani,  IJI 
by  defendant  to  diamin,  if  copy  am- 

plaint  not  served,  224 
for  change  of  venue  into  proper  ctnnt' 

ty,  284 
to  consolidate  canae^  i3t 
that  defendant  eatirf^  adnutted  p«- 

tiiiijsof  plaintiff's  dpiii.irj|!"3 
bydef^ntinrit,  furjudgnwnr.  un  fiain 
■  aion  to  reply,  iSS 


icofie 


for  oootJ 

29U 
should  be  grounded  on  pelitias,  ^ 
for  reference,  on  joinder  of  imie,  lil 
affidavit  upon,  811 
eourse  of  proceediag  on,  81S 
to  Jiimise  complaint  '  "  ~"~'  " 

prosecution,  Slfl 
course  of  prooeedii^  on,  lit 
for  change  of  v< — .!.i< 

31D 
when  lo  be  made,  SSO 
aHidavit  upon,  821 
when  and  when  not 
course  of  proceeding  upon,  SB 
lii  reiipw  referee's  report,  401 
trial,  (see  New  Trial) 
stay  of  prooeedinp  «  "' 


Dl»fj» 


sDSpirialgn**''- 


n  for  m 


r  trio),  4 


r  slay  on  filing  biU  of  ew*!*""'' 
r  judgment  on  frivoJe"  ^'^■ 
set  asTde  judgment  MpWin^^' 

irregularity,  48S 

matter  of  favor,  «4 

dismiM  appeal  for  n*^««  ^  *'" 


INDEX. 
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Mbtum, 
where  eenrioe  hj  pubUcfttion,  487 
to  modify  Beconty  upoa  appeal,  678 
notice  of,  in  eoart  of  appeals^  69S 
erroneous  title,  fatal  defect,  698 
for  allowance,  620 
•costs  on,  682 

to  vacate  order  of  arrest^  664 
for  injunction^ 
€x  parte,  680 
on  notice^  682 

to  vacate  or  modify  injunction,  686 
by  defendant  to  dischaige  attachment, 

699 
for  receiver,  705 


2^e  Extat.    (See  Arrest) 
New  Triet.   (Motion  for.) 

general  considerations  in  relation  to^ 
4U 

first  step,  to  obtain  a  stay  of  pro- 
ceedings, 412 

motion  for,  on  judge's  minutes,  413 

courRC  of  proceeding  upon,  415 

motion  for,  on  case,  415 

practice  under  previous  Codes,  415 

former  law  in  relation  to,  practically 
unchanged,  416 

same  as  to  new  trial,  in  ejectment, 
416 

recent  cases,  in  relation  to  motion  for 
new  trial,  417 

motion  for,  where  judgment  given  on 
referee's  report,  419 

implication  for,  lay  to  special  Term 
under  late  Code,  418 

to  General  Term  under  present,  418 

preparation  of  case  on  motion  for, 
(see  Case.) 

on  exceptions,  (see  Exceptions.) 
Ifoie  of  Itsue, 

form  and  filing,  889 
NoHee, 

service  of,  119 

of  motion,  length  of  time  for,  pre- 
scribed, 188 

on  whom  to  be  served,  189 

of  object  of  action,  99,  210 

of  lis  pendens,  21 9 

proof  of  filing,  220 

of  appearance,  222 

uf  trial  335 

should  be  given  by  both  patties,  886 

precludes  subsequent  motion  to  strike 
out  redundant  matter,  888 

doee  n<)t  prejudice  right  to  amend, 
388 

service  and  proof  o(  889 

to  produce  papers  on  trial,  845 

to  obtain  examination  of  party,  856 

of  taxation  of  costs,  487 

when  defendant  entitled  to,  488 


Koiiee, 

foil  what  time  to  be  given,  487 

oiuission  to  give,  effect  of,  487 
.  not  Altai  derect,  but  irregularity,  489 

of  asyessment'by  clerk,  452 

when  defendant  entitled  to,  458 

of  application,  for  judgment,  in  action 
for  relief,  454 

to  judgment  debtor,  on  application 
for  leave  to  issue  execution  after 
five  year9,  497 

publication  o£  497 

of  examination  of  third  party,  holding 
property  of  judgment  debtor,  524 

of  appeal  from  justice's  court,  585 

service  of,  585 

of  application  for  restitution,  on  ap- 
peal from  justice's  judgment,  548 

of  appeal  to  courts  of  higher  jnrisdic* 
tion,  545 

service  of,  546 

of  motion  in  court  of  appeals,  598 

erroneous  title,  fatal  defect,  598 

to  sheriff,  of  refusal  to  accept  bail, 
659 

of  application  for  injunction,  when 
necessary,  682 

of  motion  to  vacato  or  modify  injunc- 
tion, 6*^7 

of  motion  to  discharge  attachment, 
699 

of  motion  for  receiver,  705 


O 


Object  of  Aetiotu 

notice  of,  (see  Notice.) 
Offer. 
to  compromise,  229 
acceptance  of,  467 

entry  of  judgment  upon,  when  accept* 
ed,  468 
Order. 
general  definition  o{|  129 
when  may  be  applied  for  to  judge  at 

chambers,  when  not,  136 
to  show  cause,  nature  and  form  of,  1B7 
preparation  of,  146 
settlement  o(  146 
entry  of,  147 

entiT  of,  upon  consent,  148 
certified  copy  of,  148 
time  allowed  to  perform  conditions 

imposed  by,  149 
vacating  or  modifying  o(  149 
for  further  time  to  plead,  239 
for  continuance  of  action  on  abate* 

ment,  301 
for  discovery,  353 
for  examination  of  party,  359 
must  point  out  consequences  of  refus^ 

al,360 
nisi  to  confirm  referee's  report^  entiy 
o(409 


to   review    referee's   report,   courae 

iDitaj  proteedingj  on  motion  for  new 

triai,  4 1  a 
for  Blaj-  on  filing  bill  of  eiceptions, 

prepnmtion  and  Beltlement  of  minute* 

Df|  vtiea  neccEurj,  -130 
duliDctiDQ  between,  and  judgment, 

jmliiiimBrj  decision  on  deDiiimr,  lutr 

eemble  kroporftfy  order  to  be  entered 
until  dvcuion  of  issues  of  fact,  U'j 
a  of  JLidgnicnt  delilor, 


for  examinaltoD  of,  where  property 
supposed  Co  be  coneealed,  fi'^l 

for  exuioinBtion  of  third  parties  as 
to   property  of  juJgnient  debtor, 

for  disposal  of  property  of  judgment 

for  receiver  of,  3'ifi 

for  interim  iajnocCion  in  relation  to, 

nf  judge  or  referee  on  snpplemeDtiwy 
proci'edinga  how  enfort:ed.  yjl 

for  anforceuient  of  restitution  on  »p- 
peol  from  jiiotieii'a  judgment,  543 

tliut  clerk  m«ke  further  return  on  ap- 
peal, if  defective,  050 

appeals  from,  (see  Apnenli.) 

vneating  or  inodiGcation  of,  by  judge 


for  allowance,  GSI 

Eroceedinga  on,  627 
ir  arrest  of  defendant, 
application  for,  CIS 
form  o£  052 
how  obtained,  G3o 
delivery  to  BherilT.  632 
copy  to  bo  served  on  arrest,  GS3 
forilelivery  of  underlnhing  lo  plaintiff, 

in  order  to  proceedlnga  against  bail, 

tiGl 
for  injunction,  flSl 
to  vacate  or  modify  injunction,  AST 
discharging  sttachmenCondefeadauli's 

spplieatl™.  111!  ^ 

for  ajipointment  of  receiTer,  105 


preparation  of,  IM 
preparation  of,  foreonH,  315 
notice  to  produce  on  trial,  315 
Bidniisaion  of,  (see  Admission,) 
Pnrtiei. 

rules  na  to,  St 


Parlifi. 
rules  as  to  parties  plaintifb,  fully  tom- 
mented  oo,  and  coses  cited,  32  u  ^^i 
rutes  a?  to  defendants  fully  cumiuD- 


actnowTedgmentby,  (sei 


paper 


n-ed  0. 


rney,  1 


1  of,  (see  Eia[ninstjcii.| 
eviflenoe  oi,  (see  Evidence.) 
creditors  under  attachmenl, 
ease  of  Frazer  u.  Greenliill,  inrelidoD 
to,  considered,  lui,  'V3 
Parlilion. 
(S>;e  Complaint,  Judgment.) 
reference  to  report  fact*  in,  -1^4 
judgment  in.  474 
mnsequential  referenee  upon,  47S 
Qlterior  proceedings  on,  J'il 
spL'cial  proeeediugs  in  rclslion  to,  711 
cases  bearing  upon,  cited,  'I'J  lo  '1! 

suit  by,  in  fonaa  paapirU,  57 
Pnum/nt. 

of  money  into  court,  Hi 

execution  against,  (af(  EiMUlion.) 
persona]  property  claimed,  lod  Je- 
livery  of,  (see  Replevin.) 
Petition, 
on  appointment  of  general  gnirdiuii 

on  application  of  guardian  ad  li>"n 
for  continuance  of  suit  on  sbatemnit, 


in  respect  of  irrelevant  or  rednn™'' 

motter.  283 
on  frivolous  demnrrer  orannsr,  ™ 
must  apply  for  jndginenl,  not  orJn, 

may  amend  hit  eomplKnl,  2K 
may  demur  or  reply,  iW 
may  discontinue  evidenoe  of,  W 
(See  Evidence.) 

parlies,  rules  as  to.  33 
Pleading. 
generally  oontidered,  15"' 
abolition  of  old  foma,  l^i 
avcmienta    of   fecta   geuemll.'  ""* 

aidered.  l.'^2  ,  , 

adspuaon   o(    to  relief  d'™'J*i 

whether  legal  or  equilalil*— **'" 

relation  to,  150 
hypothetical,  bud,  I'M 


mpRX. 
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fiuU  of  <MMe,  not  oondnsioiiB  of  law  to 
bo  ftTerrod,  161 

ATerment  of  probatiye  fiieto  inadmia- 
nUe^  163 

general  oaotione  ae  to  ATermentein,166 

anbeoription  of  168 

yerificelion  o1^  168 

oaeee  in  relation  to,  169 

return  of  defective  pleading  aeired, 
171 

formal  proTieions  of  Code,  in  Tarione 
caeei^  172 

amendment  of,  ae  of  ooune,  174 

amendment  on  special  application,  177 

irreleyant  or  redundant  matter  in, 
1S2 

what  will  or  will  not  be  conaidered 
aa  aaeh,  183. 

aUegationa  in,  omitted  to  be  traversed, 
to  be  taken  as  true,  except  aa 
regards  matter  in  answer  not  con- 
atitnting  counterclaim,  297 

Bupplementarj,  where  neoeasarj,  299 

oonrse  o(  on  proceeding  against  joint 

debtors  not  originally  served,  494 
Points. 

preparation  and  service  of  on  appeal, 
564 
PraetUe, 

in  juBtLoes'  oonrti^  noticed,  42 
Proceedings, 

stay  o(  generally  conaidered,  135 

aapplementary  to  ezecntion,  (see  Exe- 
cution.) 

special,  (see  Special  Prooeedingsi) 

under  CJode  m  old  cases,  (see  Retro- 
spective Efifect) 
Promissory  Notes, 

(see  Complaint,  Answer.) 
Property, 

execution  against^  (see  Execution.) 

exemptions  of,  from  seizure,  505 

of  judgment  debtor,  proceedings  in 
relation  to  parties  holding,  523 

order  for  appucation  of,  Aa,  526 
Provisional  Kemedies, 

(see  Arrest^  Replevin,  Injunction,  At- 
tachment^ Receiver.) 

other  provisional  remedies,  query,  if 
still  aubflisUnff.  708 

in  reapect  of  admitted  funds^  or  de- 
mand, 708 
PtMieation, 

service  of  summons  by,  102 

entry  of  judgment^  in  caeca  grounded 
upon,  459 

proceedings  to  set  aside,  487 

of  notice  to  judgment  debtor,  on  is- 
suing execution  after  five  years,  497 


Beal  Property, 
limitation  <^  actions  in  relation  to,  69 


Beei  Property, 

questiona  aa  to  title  of,  not  cognisable 
b^  justice's  courts  40 

spe^  proceedings  respecting,  717  to 
723 

to  compel  determination  of  daima  to, 
722 

incompatible  with   forms   of  Code, 
though  specially  reserved,  722 
Receiver, 

should  obtain  consent  of  court  to  pro- 
secute or  defend  action,  87 

in  action  by,  &cta  of  -  appointment 
must  be  averred  in  complaint^  208 

of  property  of  judgment  debtor,  520 

appointment  o(  526 

power  o(  527 

statutory  provisions  in  relation  to  ap- 
plication for,  generally  considered, 
704 

appointment  of,  705 

muat  be  on  notice,  705 

affidavit  in  support  o(  705 

when  application  may  be  made,  705 

cases,  «a,  in  relation  to,  706,  707 

duties  and  power  of  receiver,  707, 70S 
Recorder^  Courts  of  Cities, 

juriadiction  of,  defined,  37 

r^kndancyy  (see  Pleading.) 
Referees, 

appointment  o(  899 

powers  and  duties  defined,  899 

mode  of  trial  before,  nrescribed,  899 

governed  by  same  ruies  aa  the  court 
upon  atrial,  400 

cannot  pass  on  question  of  extra  al- 
lowance for  costB^  401 

oath  by  referees  of  whole  issue,  401 

their  powers^  401 

course  of  trial  before,  408 

phdntiff  may  submit  to  a  non-suit^  406 

their  report>  406 

their  fees^  406 

attorney  not  liable  for,  406 

Sower  to  im[>oee  costi^  406 
efect  in  original  appoiDtmeat  waived 
by  proceedings  before  them,  407 

form  of  report  prescribed,  (see  Refer- 
ence.) 

incompetent  as  witnesses^  874 
Reference, 

eeneral  definition  of,  810 

by  consent,  810 

motion  for,  on  joinder  of  isane,  310 

course  of  proceediog  on,  812 

when  and  when  not  admissible,  814 

of  whole  issue,  898 

interlocutory  or  consequential,  898 

powers  and  duties  of  referees  upon, 
899 

mode  of  trial  upon,  899 

notification  of  appointment  of  referees, 
408 

powers  of  referees  upon  hearing,  408 


56 


-p«,mi 


I,  408 


MDaal  enfnroe  production  of  book^ 
bul  jhonld  certify  to  court  th*C  ] 

duotion  ■■  ntottMTj,  40S 
effect  of  their  cerlifioW,  403 
moUon  to  eourt  IliareoD.  403 
plainlifl'  IIU7  iDboiit  to  a  noDBail^ 
fonne  iu  cveut  of  plsinliff's  nej 

to  proQi!«d,  40G 
poport  of  pefereea,  408 
nfereDee    of  "cauBe,"  embraeea 

iuuea  Uiereiii,  407 
fonn  of  report  prescribed,  407 
nuj  be  amended,  403 
effeot  of;  on  whole  mae,  ume  U  ' 

ofTerdic^  408 
futry  of  judgment  on,  (see  Jadgnw 


coDfirmcd  before  netion  laken, 

proceeding  for  oonfirraMioQ,  409 
efTocl  of  ioterloctitory  report,  tin 

ipedal  verdict,  409 
hov  rcTiewaide,  iOi) 
in   Boperior  coor^  BpeciJ  repw: 

ftcta  to  be  oblaJDed,  in  order  b 

i^ouno  on  ordtir  l»  review  vbeagi 

to  report  fncts,  in  red  ealate  mi  eq 

oies,  431 
oga»K)Uential   reference    alter   jf 


:x 


proceed  ingB  eupplemeahu; 


couree  of  proceeding  on,  liSS 

demuid  of,  in  complaint,  leee  C 

plant.) 
RrmUHlur.     (See  Appe*!.} 
Replevin,     (See  Complaint,  AnaweR 
on   recovery,  iu  value  of  prop) 

should  be  usened,  393 
judgment  in,  473 
replevin  generally  conudsred,  Sft 
]>ruTinonal  remedy  under  Code,  I 

stitut«  for  that  under  former  p 

tiee,  e64 
in  other  reapeets  former  law  in  fu 


S64 


dt  honU 


mpatible  w 
portotM,  665 
incompalibta  with  remedy  of  an 

whenand  wben not  maiotainable, I 
provisioDal  remedy,  wbeo  may  be 

plied  for,  666 
form  of  ttppli  cation,  666 


DSD^EX 


Ustuffu 
of  execotioD,  (see  E3:eeQtioQ,) 
to  higher  eourt  npon  BppCAl»(aee  Ap- 
peiL) 

JRmnvorf  (me  ooDtinnaDoe.) 

Rules. 
of  supreme  court  noticed,  24 
in  joetiees  eoorts  noticed,  42 


8 


SatUf action  of  judfftMni,  488 
Security.    (See  Undertftking.) 

forooeta^  defendant's  power  to  require, 
281 
oefvtce, 

of  smnmona,  100 

of  fiomiiions  by  pnbliefttion,  102 

entry  of  judgment,  grounded  on,  459 

of  Bummona,  proof  of,  108 

of  notices,  119 

Tarloofl  forme  o(  120 

CD  Sunday,  irregular,  121 

by  mail,  122 

irregularities  in,  cured,  if  paper  re- 
tained, 134 

of  notice  of  appeal  from  justices' 
courts,  586 

substituted,  where  justice    dead  or 
absent,  58*7 

of  notice  of  appeal' from  courts  of 
higher  jurisdiction,  546 

of  copy  undertaking,  552 

of  case  on  appeal,  568 

if  neglected,  respondent  may  move  to 
dinniss,  568 
Set-off.    (See  Answer.) 

entiy  of  judgment  upon,  when  exceed- 
ing plamtiff's  demand,  469 
SheHf. 

duties  of,  generaUy  defined,  7 

liabilities  of,  8 

seryice  of  summons  by,  108 

mode  of  levy  by,  508 

payment  to,  504 

responsibility  of,  511 

howenforoea,  511 

death  of  escaped  debtor  does  not  dis- 
charge, 611 

cannot  avail  himself  of  irregularities 
in  process,  512 

fees  oi;  512, 688 

payment  to^  by  third  party,  indebted 
to  judgment  debtor,  529 

course  of,  on  arrest  under  order,  658 

duties  and   responsibilities   thereon, 
658 

proceedings  ot,  on  bail  put  in,  669 

on  receipt  of  plaintiff's  notice  of  ex- 
eeption,  659 

liability  of,  if  sureties  £ul  to  justify, 
660 

deposit  with  by  defendant,  in  lieu  of 
Ml  given,  663  I 


/ 


J^keriff. 
requisition  to,  in  replevin,  668 
defivery  of  papers  to.  669 
his  course  thereupon,  669 

Sowers  in  relation  to  seizure,  6 
uties  ot,  under  attachment,  ^9 
course  of,  after  recovery  of  juo    i 

in  attsbchment  ca8eH,''70l 
return  of  warrant  by,  703 
fees  thereon,  703 
Sheriff*  %  Jury. 

assessment  by,  479,  458 
Slander,    (see  Complaint — Aoavi 
Special  Proceedinge, 
reservation  of^  in  certain  cases, '    I 
classification  of,  7tl 
list  of,  as  saved  as  above,  712  t(    f 
in  relation  to  real  property,  ado]    \ 

at  defendant's  election,  717 
former  law  in  relation  to,  saved   I 
in  partition  cases,  719 
for  admeasurement  of  dower,  71 
to  compel  determination  of  clai   . 

to  real  property,  722 
for  summary  recovery  of  possess   : 

land,  723 
for  foreclosure  by  advertisemen 
Special  Term. 

jurisdiction  defined,  20 
Special  Verdict. 
definition  of,  392 
nature  and  efRsct  of,  392 
controls  general  verdict,  393 
preparation  of,  427, 432 
nearing,  433 

decision  and  course  thereon,  433 
Staiemeni. 

upon  cooliBsaion  of  judgment,  90 
Stai%ae. 

of  limitations,  (see  Limitations.) 
Stay  of  Proceedinae. 
generaUy  considered,  135 
where  several  suits  against  one 

fendant,236 
on  motion  for  new  trial,  412 
on  filing  bill  of  exceptions,  428 
Stipulation. 
verbal  one,  on  which  judgment  ent<  ! 
will  be  enforced,  475 
Subpcena.  (see  Trial.) 
Subeeription, 

of  pleading,  (see  Pleading.) 
Summam. 
nature,  form,  and  requisites  of  98 
subscription  o(  95 
for  money  demand,  96 
for  reliei^  96 
amendment  o(  97 
service  o(  99 
by  sheri£^  100 
by  other  person,  100 
by  publication,  102 
summons   to  joint  debtor  to  si 
cause,  Ac,  493 
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Swmmons, 

mmmoDs  to  hein^  deriseM^  Ac,  of 
deceased  jodgment  debtor,  493 

•ffidaTit  to  accompftDY  Mune,  493 

proof  of  servioe.  (t.  Service.) 
BvperioT  Court, 

jariBdiction  o%  define^  32 

power  of  sapreme  court  to  reBBove 
CMuee  from,  33 

temporaiT   power    o(    for   hearing 
caoBes  before  Bopreme  courts  36 

coarse  in,  on  motion  to  reyiew  refe- 
rees' reports  410 

course  of  procedure  io,  on  motion  for 
new  trial  on  case,  423 

practice  in  relation  to  security  on  in- 
junction, 683 
Supplemental. 

pleading  (see  Pleading.) 

proceedings  (see  Execution.) 

act^  (see  Retrospective  Eflfect) 
Supreme  Court, 

jurisdiction  ot,  genendlj  defined,  19 

appointment  of  terms  of,  23 

list  of  terms  appointed,  738  ' 

rules  of,  noticeu,  24 

power  to  remove  causes  from  New 
York  tribunal^  33 

appeals  to,  from  inferior  courts  575 
Sureties,  (see  undertaking.) 
Surrojjfote^s  Court 

appeals  from  noticed,  570 


Taxation. 

notice  o(  (see  Notice  and  €^o«t&) 
Tnrm  Feee. 

allowance  in  respect  of,  615 
Tnrme. 
general  and  special  Jurisdiction  of,  de- 
fined, 20 
of  supreme  courts  appointment  o(  23 
of  court  of  appefd^  73S 
of  superior  courts  751 
Appointment  of,  for  years  lb52  and 
1853. 

by  supreme  courts  738 
by  court  of  common  pleai^  751 
Ihstimony. 

taking  of  "  de  bene  esse,"  329 
Time. 
ordinarr  p«riods  doubled,  where  ser- 
vice by  mail  admissible,  122 
Bed  quere  as  to  service  of  pleading 

124 
computation  of,  125 
to  plead  allowed  to  defendant,  238 
extenrion  of,  239 
effect  of  amendment  on,  244 
TVaverse. 
of  opponent's  case,  (see  Answer,  Re- 

notice  o^  (see  Notice.) 


I  TVied. 

preparationa  for,  344 

ei^oreement  of  attendance  of  wit- 
neases  on,  344 

by  habeas  eorpoB  ad  tartifiouidnm, 
345 

by  BubpoBBa,  345 

productien  of  dooameals  upon,  by 
means  of  sul^Msna  duces  tseum,  34:r 

by  notice  to  prodoee,  345 

preparation  of  papers  for  courts  34^ 

postponement  of,  346,  847 

costs  payable  on,  616 

genenl  definition  o^  375 

diflerent  modes  of,  376 

separate,  377 

of^  issue  of  law,  (see  Issue  of  Law.) 

of  cause  by  default^  (see  I>e£Milt) 

of  cause  on  inquest^  (see  InqueetL) 

by  jury,  when  and  how  may  be  waiv- 
ed, 396 

former  law  as  to  jurors  Ae,  sidwlitat- 
ing,  385 

so  auo  as  to  general  conduct  of  trial, 
386 

amendments  upon  trial,  887 

when  and  how  lur  allowed,  or  the  re- 
verse, 388 

power  of  court  to  direct  referenoeon, 
39  L 

nonsiut^  former  practice  unaltered,  391 

provisiouB  of  code  as  to  verdiel^  392 
(see  Verdict) 

aaseaoment  of  defendant's  damages  for 
excess,  393 

of  value  of  proper^  in  replevin,'^5 

by  court;  proper  form   in  equitahir 
causes^  396 

on  fiulure  to  appear,  381,  383,  396 

by  written  consent,  396 

by  oral  consent  396 

course  of  proceedings  on,  397 

deciBion  on,  397 

effect  of,  398 

by  referee^  (see  Reference.) 

postponement  o(  406 

new,  (see  New  IViaL) 

V 

Undertakimff. 

on  discontinuance  of  suit  in  justice'' 
courts  on  ground  of  titie  in  ques- 
tion, 40 

general  requisites  to  their  valzditrr 
127 

on  appeal  from  justice's  ootai,  537 

different  undertaking  required  oo  ap- 
peals to  courts  of  higher  jurisdifltioa^ 
547.  550 

may  be  in  one  inBtrument  or  sevwalt 

651 
affidavit  of  sureties  upon,  551 
disposal  of,  651 
must  be  acAskowledged  at  deed^  55^ 


i 


\ 


INDEX. 


869 


UndertakiiM, 

•emoe  of  copy  o(  551 

ameodable,  554 

on  appUeation  for  arrest^  651 

on  giTing  bail  on  airest,  657 

in  replevin,  669 

approTal  o(  b^  Sheriff  669 

by  defendant  in  repleyin,  seeking  re- 
turn of  property,  671 

by  pbuntin^  on  claim  to  the  property 
by  third  party,  672 

on  injunction,  682,  683 

on  application  for  attachment,  690 

on  defendant's  application  to  discharge 
attachment,  699 
United  StaUs, 

courts  o^  jurisdiction  noticed,  13    * 
Uiurpaiion  of  Office. 

juogment  on  proceedings  by  attorney 
general  in  relation  to,  475 


Venne. 

fixing  of,  by  complaint,  191 

change  of,  into  proper  county,  on  de- 
fendant's demana,  233 

course  of  proceeding  thereon,  234 

motion  for  change  oC  on  special 
grounds,  319 

cases  in  relation  to  cited,  320  to  325 

effect  of  change  of,  325 

course  upon,  325 


Verdict, 
general  or  special,  392 
natnre  of  latter  defined,  392 
where  general  and  specdal  verdiot  in- 
consistent; latter  to  preyail,  393 
snbjeet  to  opinion  of  oourt^  394 
proceedings  on  reoeiving;  394 
m  favor  of  defendant  for  ezoesi;  393 

Verifieatian. 
of  pleading,  (see  Pleading,) 
of  answer,  when  it  may  be  omitted, 
272 


Warrant. 
for  apprehension  of   absconding  or 
concealed  debtor  under  execution, 
521 
for  commitment  of  do.,  522 
of  attachment,  696 
Waiver. 
of  trial  by  jury,  390 
of  defect  in  referees'  appointment^  by 
proceedings  before  them,  407 
WitneMMe. 
examination  of  "  de  bene  esse,"  329 
by  eommiasion,  329 
competency    or   inoompentency 

(see  Eviaenoe.)  ^ 

examination    of,  under   proceeding    ^ 

supplementary  to  execution,  523 
fees  or,  629,  630 
Write  of  error,  (see  Appeals.) 
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